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PROCEEDING 
by Iuriſdiction Eccleſiaſticall, of late 


times by ſome chalenged, and al- 
ſo dwerſly by them impugned. 
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donde as well in a Treatile, as in certaine Notes (that goe from 
to hand) both againſt proceeding ex O, and againſt Oaths 
i to parties in cauſes cnminall ; are alſo 
cxamuned and anſwere:h 
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be ſhewerh whor u ede incidentto Eeclefiaſticall en eng s 


by 
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THE GENERALL 


Preface, conteining the Occaſion, and 


generall diſtribution of this Treatiſe 


following, before it was meant to 
make it publike. 


— E 8indeuours of ſuch diſturbers 
las haue bene the chicteſt ſtaies of 

8&9 a further propagation of the Go- 

ſpell, and the onely ſtaines of her 
Maieſties happie reformation 
haue reſted moſt, in aduancing a 
new found diſcipline, & in diſcre- 
diting the preſent gouernement 
Eccleſiaſticall, by their ſpeeches and wntings . The 
later whereof they haue gone about; as wall by im- 
pugning the c—_ and forme of gouernement Ec- 
cleſiaſticall, (as if they were contrary to Gods word) 


as alſo by defacing the perſons of the Gouernours, 
with vnchriſtian gibes, contumelics, and other indig- 
nities. 

But theſe ſucceeding not to their wiſh,nor ſorting to 
that effect they purpoſedʒ ſundry of thẽ haue entred in- 
to, & purſueda more politike courſe. for by thẽſelues & 

A 2 others 
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others (more ſimple) excited cunningly by them, they 
chalenge diuers receiued proceedings in Courts Ec- 
cleſiaſticall, not to bee juſtifiable by lawe : pretending 
now their eſpeciall griefe to reſt herein; for that they 
ate delt with and oppreſſed contrary to law, cucn as if 
they did carie a principall and zealous care to haue all 
her Maieſties lawes dulie obſerued. 

By whoſe frequent clamours, ſome very graue, wiſe 
and learned (no way affected to their other fanſies) ei- 
ther not being well informed of proceedings Eccleſia- 
ſticall, or not weying (for want of leiſure)certain points 
ſeeming to bee doubtſully 2 in the bookes of 
Commonlawe, ſo throughly as their great learning 
therein docth affoord : in a kind of commiſeration (for 
ſo I interprete it) towards ſome ofthoſe who ſeeme di- 
ſtreſſed, and to be otherwiſe well meaning men; haue 
lately called into queſtion diuers proceedings Eccleſi- 
aſtical, both for matter, and for circumſtance or aner; 
that they are contrary to the lawes of this Realme. 

Let allofthem doe not iumpe in the ſelfe ſame opi- 
nions hereafter touched. For they are ſeuerally hol- 
den by ſeuerall men; the moſt whereof,are ſtood in by 
men of meaneſt place and reckoning in that ſtudie; 
and ſuch as are knowen to bee ouermuch addicted to 
factious innouations, But all the chalenges whatloe- 
uer(for contrarietic vnto the lawes of therealme only, 
ſo farre foorth as they are hitherto commen to know- 
ledge) may fitly be reduced into this order & ſumme. 
The ds to the chalenging of proceedings Eccle- 
ſiaſticall, done either by thoſe who proceed by her 
Maieſties immediate Commiſſion, who are either 1ud- 
ges delegates (dealing in matters onely betwixt partie 


and partie brought before them by appellation) or 


Om- 


The generall Preface. 


Commiſſioners in cauſes Eccleſiaſticall (ſeruing eſpe- 
cially for puniſhing of crimes & offences /or cls ſuch as 
be executed by thoſe, who deale in ordinary iuriſdiction. 

The exceptions that touch the very matter and ob- 
iect of Eecleſiaſticall iuriſdiction, do in very deed by 
neceſlarie conſequence tend, either to the whole ta- 
king away of the Ordinatie iuriſdiction (as where it is 
athrmed, that us Canon, conſtitution, nor ordinance pro- 
winciall whatſoeuer, may nom be put in ure, without her 
Maieſties expreſſe aſſent firſt had to execute the ſume :) or 
els do reach to the raking of it away but in part. 

Thoſe opinions that tend to the abridging of it but 
in ſome part; doe goe about it partly by way of exclu- 
ding Eccleſiaſticall Iudges, from the handling of cer- 
teine matters; (as by holding, that nane Ordinarie may 
cite any whomeſoener, but in cauſes Teſtamentarie and Aa- 
trimoniall: and that no Lay man ought to be cited or ſum« 
moned to appeare before any Indge Eccleſiaſtical, to take an 
oath im any other cauſe, then Teſtamentarie or Matrimoni- 
all: And partly by deriuing them from the coniſance 
Eccleſiaſticall vnto other Cm : (as that the _ 
ment of hereſie now lieth rather in the Common law, f 
in the law Eccleſiaſticall: ) and ſome other of them (be- 
ing defended by the ſame men that nolde the next 
precedent opinion) doe tend both to the excluding of 
Courts Eccleſiaſticall, and to the diuerting of ſuch 
cauſes another way, as that nothing now can be adiudged 
hereſie, but according to the ſtatute, I. Eliz. cap. 7. 

As for the exceptions (pretended to be taken from 
the lawes of the Realme) againſt the circumſtances, or 
maner of proceed ing in courts Eccleſiaſticall, they do 
either concerne ſuch points as goe afote, and are pre- 


paratorics to the ſuite ( & ſuch is this: that, the Queenes 
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Maieſtie cannot giue, nor any man receiue authoritie, to w/e 
any other — in matters Eccleſtaiticall, then by citati- 
on: Or do touch the maner ofentring into the ſuite, as 
that an Eccleſtaſticall Court may not proceed without accuſa- 
tion or preſentment, and that Lay men may not be cited ex 
officio, in any cauſe but Teſtamentarie or Matrimoniall : 
Or they concerne the maner of handling, and procec- 
ding in the ſuite, as that, a matter be duely preſented a- 
24inſt a man, he may not be examined vpon his oath : where- 
unto ſome (belike meaning to qualifie and diſtinguiſh 
it) do adde this, viz. in a matter of incontinencie or ſuch 
cauſe : and that, no man i bound to declare any matter 4- 
gainſt another, except ſome be an accuſer : Or do concerne 
the ſentence or judgement of the Court Eccleſuſti- 
call, as that by none Eccleſiaſtical authoritie , a man may be 
depriued of his benefice being his freeholde, being not endi- 
ted, and no ſuite of partie rar againſt him : Or cls doe 


touch the execution of the iudgement: as that the Q. 


Maieſtie cannot giuc, nor amy man m take authority of her, 
to vſe any coc riion for any matter Eccleſiaſticall,but excomu- 
nications & ſuchlite: and that therefore a man may not be 
puniſhed by impriſonment or fine, for or in any matter Ecele- 
fraſticall : and laitly, that a man that ſtandeth aboue fortie 
dayes excommunicate, may no way be puniſhed, but pen the 
writ De excommunicato capiendo : and that the ſald 
writ may net be awarded, but vpon originall cauſe ariſing 
vpon ſome of the ten crimes touched in the ſtat. 5. El. c. 23. 
But others that be indeed protefled dealers for an 
innovation in the Church (when they are conuented 
before authority) not only do moſt greedily take hold 
of theſe exceptions pretended to be taken from the 
Common law againſt iuriſdiction Eccleſiaſticall; but 
doallege alſo ſundry others, yet pretending to ground 


themſelues 


- 
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themſelucs for both, not alonely vpon the lawes of the 
realme(as thoſe do, of whom wehitherto haue ſpoken) 
but vpon Gods law alſo, the Ciuill, the Canon, or Ec. 
cleſiaſticall law, and vpon equitie and reaſon. Not be- 
cauſe they were perſuaded by the pregnancy ofany of 
theſe ſo to thinke, but hauing embarked themſelues in 
that common quarrell, v. ro impugne the gouern- 
ment Eccleſiaſticall of this Realme, in all things to 
their vemoſt : haue firſt (as is probable) entred into 
the opinions; and after haue ſought ſome colour to 
verniththem ouer with,whereſocuec they could hit of 
it. Which their exceptions peculiarly framed by the 
profeſſed Innouatours, and their one proofs both for 
them, and for theſe alſo afore recited, (which were put 
into their heads by ſome Lawyers) ſhall (God wil- 
ling) then be diſtributed & layd forth, when we come 
to the handling of them, becauſe other parts of this 
Treatiſe are more apt for that purpoſe, then this gene- 
rall Preface. 

Theſe opinions of late ringing ſundry times in mine 
eares, and ſeeming to me to be diuetſly miſtaken; I 
called to memorie ( ſonere as I could) what, and where 
I had read any thing touchin — tur- 
ning ſome books, and confuſedly noting what I found, 
I was more and more confirmed in my former con- 
ceits, ſufficient for mine one perſuaſion. 

Now becauſe you pretend not to haue trauelled in 
theſe kinde of queſtions, & haue ſocarneſtly importu- 
ned me to take ſome paines therein: l haue bin content 
for your one onely ptiuate reading & ſatisſaction, to 
plot my ſimple conceits into this order as you ſee. For 
owing — much vnto you, & therefore not daring to 

0 


deny you {mall a matter, I haue (with] litle leaſure l 
could 
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' couldget) hazarded rather to haue want of iudgement 
in me, then lacke of good will, by youto be cenſured. 
Meaning in the firſt part of this Treatiſe to purſue the 
particular order heere aboue compriſed: ſauing that 


thoſe foure recited opinions which touch the cir- 
cumſtances of entring into a ſuite Fccieſiaſticall, and 
| the maner of proceeding m it, I ſhall be forced 
(contrarie to the naturall methode) to 
| put after all the others, as requiring 
ſeuerall handling, and falling 


ö more fit in the ſecond and 
1 third artes of this 
1 reatiſe. 
4 
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An Epiſtle tothe Reader, contey- 


mm the occaſion of che publication 
of this Apologie, with a generall delinea- 
tion of two Treatiſes written a- 
gainſt the ſcope of ſome part 
of the ſame. 


=" Pon occaſion touched in the Preface 
Lein before (gentle Reader) I was 
about a yere c three quarters ſince, 
Ul drawen to ſet downe this ſimple A- 
pologericall diſcourſe enſuing, 
(|| albeit in very many places there 
eme enlarged. Which Treatiſe ( 
— um to whom it was addreſſed) be- 
ing then imparted vnto certaine others of honour and qua- 
line; it ts ſaide , that they were alſo deſirous to haue copies 


op for ſome conſiderations to themſelues beit knowen. 
The booke was ſomewhat long , and had many quotations, 


ſo that it coulde not conneniently in anyſhort time be written 
out truel; md faire for ſo many as ſeemed earneſtly to re- 
queit it. Hereupon it was then (in priuate ſort) committed 
to the preſſe, and fourtie copies, or there abonts were printed, 
without any purpoſe of further publiſhing. 
It appeareth nome, that neere about the ſame time, cer- 

taine Doctours of the Ciuill /awe (required thereunto by 
ſome in authoritie =] did agree vpon a briefe ſchedule,contey- 
ning ſome groundes of miniſtring an oath of office in crimes 
puniſhable by Ordinaries , and E ccleſiaſticall Inriſdittion: a 
matter referred but toprinate conſideration, and deſired for 
like 6s mos onely. 


This ſmall ſchedule mas after deliuered foorth (by ſome to 
B whoſe 
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whoſe handes it came, as the report went) to be confuted 
— Diuines and Ciuilians of either — 
and by certaine profesſing the Common lame. 

Sure it u, that within foure moneths after , a Treatiſe 
(/aid to be penned 42 the purport and drift of that ſcho- 
dule) by ſundry (holden wiſe,c not unlearned,to whoſe ſight 
the written copies thereof were credited) was meſt highly 
commended, and extolled. 

It ſcemed ſo precious, that copies thereof though deſired) 
were made very rare: and not vouchſafed to the vulgar and 
meaner ſort, but kept tanquam Cereris myſteria. So chat 
almoſt a yeere (after knowledge of it had, did paſſe; ere it 
happened to come to my poore handes : and that was by the 
meanes of a right noble Counſellour , vhs had alſo much 
adoc, to procure a copie thereof for himſelfe, 

That which came to my handes doethcarry this title, viz, 
A briefe Treatiſe of Oathes, exacted by Ordinaties and 
Ecclefiaſticall Iudges, to anſwere generally to all ſuch 
Articles or interrogatories , as pleaſeth them to pro- 
pound : and of their forced and conſtreyned oathes ex 
officio: wherein is prooucd , that the ſame are vn- 
lawfull. 

I was glad of this opportunitie offered; for I hoped tobe in- 
ſtructed in ſome important point, that I had not afore con ſi- 
dered of: and either tobe aright perſwaded (whereof 1 am 
moſt deſirous) if I had miſtaken; or elſe be confirmed in my 


former opinion, For there was reaſon I ſhould ſo be, if in a 


booke drawne with ſo great aduiſe , by men of ſuch rare Sill 
and dexteritie, and ſo well digeited, I ſhould not finde de- 
monſtratiue arguments, enen topreſſe mine aſſent againſt 
the courſe (as I tooke it of the lawes both Ciuill and Eccle- 
ſiaſticallʒ againſt the practice of all the other ſtates of Chri- 
ſtendome; and againſt apparent approbation thereof by 

Gods 
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Gods booke it ſelſe. 

But when I had firſt curſorily runne that Treatiſe over; 
I muſt confeſſe, I was partly arawne intocogitation , that I 
had not lutte pan the right boote: becauſe ſuch is either my 
dulneſſe or preiudice ( for 1 doe aſſure you, I will not be opt- 
niatine againit that which 1 may diſcerne to be well groun- 
ded reaſon, or ſounde authoritie) that I ſkand yet as reſo- 
lutely perſwaded as + rp of worte not withſtãding. 

And albcit I wanted both itte occaſion , and iudged it al- 
ſo ( for the reaſons hereafter touched) not worthe the wl 
to ſay any thing to the vnconcludency and imperfections, 
which I conceined to bee in that Treatiſe ; yet was I ncuer- 
thelefſe (not long ſince) moued, by thoſe who may com- 
maunde me, to tate D ſome tim to anſwere it. Being ſig- 
nified withall from them vnto me, that it was otherwiſe 
fully meant , to put mine aforeſaide rawe diſcourſe of theſe 
matters (enen 4s it was) vnto print againc, to bee made 
publike. 

. , knowing this reſolution , and that nume 
onrritue might perhappes be c I condeſcended to aſſaye_, 
whether I coulde as it were licte E ouer my diſcourſe 4 
gaine, into any more tolerable faſhion : not omitting with- 
all, to anſwere the whole matter of the aforeſaid Treatiſe 
ſeeming to me any way pertinent; yet not in the ſame or 
as tt is there ſet downe , but in ſeuerall places of my booke, as 
it falleth in moſt aptly, after the method, into which I had 
firſt plotted it. 

Of which whole Treatiſe, I tru#t 7 may (without offenſe) 
eiue you 4 general taite , by this Epiſtle. Truely I neither 
doe knowe , nor haue heard, who were anyof the _Authors, 
or who was the Enditer of it. If therefore it ſhould happen 
that I did wſe ſome meaſure (though farre ſcanted) of that 


libertie of ſpeeche , which is wppe-mette , preſſed downe, 
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and running ouer in the Treatiſour , againſt many in place, 
(1donbt not) his betters , and of as great woorth and ſuffi- 
ciencie_ as himſelfe enery way; I hope that I ſhall not (iuſt- 
ly) be noted, tobe caried with ſharpneſſe of humour atainit 
any particular perſon; but to hane beene pronoked wnto a 
moderate, neceſſary, and generall defence. Albeit I purpeſe 
rather to waye , what is fitte for us to ſpeake , then for him 
to haare. 

Vnto the whole matter of the Treatiſe, theſe three ſcue- 
rall pointes might haue ſufficed for a generall anſwere. The 


firit is, that the ſkate of the contronerſie, or iſuc, i5 by him 


miitaken : the ſecond concerneth his arguments; for he aſſu- 
meth that as graunted, which ts not ʒ which in the ſchooles 

5 called, a fallacie petitionis principij : the laſt and third, 
is his ſophiſticall anſwering, euen to ſuch obiections as him 
ſelſe frameth . Fer the firſt thereforez yee are to wnaerſtand, 
that in the Treatile it ſelfe , this ſeemeth to be the generall 
iſſue by him tendered, againſt which he would argue : viz. 
the forcing of oathes by Ordinaries and ludges Eccle- 
ſiaſticall, generally to anſwere to all ſuch queſtions or 
interrogatories , as they ſhall demaund or miniſter, 
touching either the thoughts, words, or deedes of him, 
that is io depoſe. Yato which in the title is alſo adde d ano- 
ther chalignee, for that they are miniſtred of office , by the 
Iudges. ib that he conceiueth exronionſly all proceeding of 
office to be onely in cauſes Criminall; and in this reſpect 
alone worthie to bee chalenged , becauſe it is done by the 
Iudge , without proſecution of a partie. 

Nome if hee doe reaſon (as hee pretendeth \ againſt ſome 
matter practiced by Iudges and lawes Eccleſiaſticall in 
this Realme; then by charging them with exacting of 
oathes , for men generally to anſwere vnto all their 
thoughtes, wordes , and deedes , that they ſhall be 

enquired 
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enquired of, that I ſpeake but mildely ; it is a very vntruc, 
and ſlanderous imputation , both to the men, and to the Lame 


it ſelfe. If it were miſtaken by him through — 


yet was it ouer great raſhneſſe, thus to ſpeake cuill of ſuch 
as be ini authoritie , eſpecially for matters hee perfetly , _— 
knoweth not. But if zt were wilfully done,then muſt I needs © 
ſay, that he peruerted and wreſted the matter in controxerſie 
of ſet purpoſe , to make the men and whole calling odjous; and 
thereby to giue the better tang (in ſome mens taſtes) vnto 
thoſe Cart-loads of contumelies , and ſpitefull * reproches, * The Laines 
wherewtith throughout the whole Treatiſe, it pleaſeth him — 
10 charge both them and their proceedings; as (in part) ſhall . 
by and by appeare. 
For the ſcconde point of the three : hee firſt defineth an 
oathe : then hee ſayethit 1s a part of Gods worſhip: hee relleth 
the ende and inſtitution of oathes by Gods Lame : and that 
they are either prinate or publicke : hee ſheweth the neceſitie 
of it in ſome 2 ſuites : and what things are to be obſer- 
wed by him that taketh it, and what by the Magiſtrate, that 
gineth it : likewiſe hee ſetteth downe | yet but in part) cer- 
tainc caſes, how an oathe u ſed in ſome Temporall Courts 
and how it ought to be uſed (as he ſaith) by the Canon Law. 
AU which, I will not greatly now tranerſe with him. But 
hereupon hee mferreth , that the oathes ex Officio vſed in 
Eccleſiaſtical Courts are azainit Gods Lawe,Common 
Lame, and the Canon Lame it ſelfe. 
So that if he minae to reaſon out of thoſe premiſſes, it muſt 
meedes be gathered for him to thus effett, viz. 
In the Law of God, in the Common and Canon Lawes, 
we finde oathes thus and thus preſcribed, andwſed: 
But the oathes miniſtred in Courtes Eccleſiaſticall tou- 
ching matters Criminal, are cõtrary to this preſeription and 
e: Ergo. They are contrary to thoſe three Lawes. 
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I will omit that this reaſon concludeth not neceſſarily, be- 
ing ex meris particularibus : becauſe it might bee , that 
though ſunary othes by thoſe three Lawes were in decde of 


ſuch forme; nenertheleſſe other there may be alſo farre diffe- 


rent; and yet both ſorts allowable, 

But for anſwere I ſay , that the Aſſumption, or /ccond 
propoſition ( which muſt be vnderitoode ) is by the Treatiſer 
not once mentioned,much leſie undertaken to be proucd, but is 
taken vp by him as graunted, which in tructh as flatly by vs 
denied. For it ſhall bee prooued (God willing that there is 
no ſuch contrarietic as is by him ſurmiſed , no nor great 
diuerſitie betwixt the othes there miniſtred , and thoſe, 
which Scripture mentioneth, or Common Lawe pra- 
ctiſeth. 

— touching the laſt point of the three : Hee maleth it 
as a ſufficient anſwere vnto obiettions that may be made, for 
aſcertion of ſuch othes as hee impugneth : if hee can but note 
any difference betwixt the things reſembled together though 
ſuch diuerſitie bee not in the point, for which the compari- 
ſon 1 maae : no , nor in any other point , that is materiall, 
Ms for example, If a man — ow Chriſtes ſe- 
cond comming may bee compared to the comming of a thiefe 
inthe night, meaning for the ſecreſie thereof, and want of 
expettation; ſhould hee well confute this compariſon , that 
woulde thus ſay : No Sir, that is untrue, for there is a great 
diuerſitie betwixt their commines: becauſe Chriſt commeth 
to deale iuſiih, but a thiefe to the wniuſtly ? But to come 
neerer home : If I did argue thus, viz. The receiued vſe of 
the Starre-Chamber to deny men coumſcll, when they an. 
ſwere to Interrogatories, c not againſt the Rules of luſticeʒ 
therefore no cauſe in there, why the like a prooued w/e in the 
Chauncerie, ſhoula be counted againſt Iuſtice: 7 7 ye, 

ould 
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ſhould he reaſon ſoundly againit it, that would anſwere it in 
thu ſort : Oh Sir, there ts a great diuerſitie betwixt thoſe 
two Courtes: for the one proceedeth Criminallic, to in. 
flat penalties for the Queene , the other but Ciuillie for 

inate amendes in equitie , vnto the partie > Or if hee 
ſhoulde anſwere thus: The Lordes of the Counſell bee 
Iudges in the one, but not ſo in the other? Conſidering,that 
in all things (being not the ſame) there us diuerſitieʒ and yet 
a reaſon of compariſon is concludent ; if there be no difference 
in the point, for which it is brought. 

If then the whole ſabitance of that Treatiſe ſhall bee 
founde wpon diſcuſſing , to labour of ſome of thoſe three in- 
firmities; ſo that (as himſelfe affirmeth in the winding vp 
of all ) he might truely ſay hee hath wſed buttewe prootes: 
I conld — haue wiſhed, that bee had not ſhe med him 
ſelſe as Suftenus ſibiipſi, by ſetting the Gerland v pon his 
owne head, before the vittorie;, where hee telleth vs, that al. 
leit his proofes by him brought be fewe, yet (ſaith he) 
they are effectuall. And thus mach fur the matter of 
that Treatiſe. 

Now let vs here alſo conſider the maner of m_—_ and 
the briefe of the reft of hus unneceſſarie mordes, which are 
wholly beſides the matter. For the enditing , ſurely I doe 
eſtceme it ( for my part tobe a very commenaable,caſie, and 
flowing (if not ouerflowing ) ſtile. Tet if I may be pardo- 
ned to ſpeale freely, that which I thinke, truely it runneth 
altogether upon an haughtie , comptrolling , contemptu- 
ous , diſdainefull , and ſalte minerall veyne, as may appeare 
by tate of ſome particulars , not wnfitte to bee opened; 
which for order ſake , I will contrine into theſe fine ſeuerall 
heades: wiz. 1. Of his diſcourteous and opprobrious 
termes vſed again fe particular perſons and cal- 
lmgs : 2. His cauert reproching and wounding of all Eccle- 
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ſiaſticall Iudges through the ſides of Papiſts, for their ra- 
ging againſt Subie(ts, and treacherie to their Soucraignes, 
in former times: 3. His reuiling the proceedings Eccleſia- 
ſticall, which he there impugneth : 4. His untrue imputa- 
tions and ſlander of theſe I Aud laitly, the 2 


tended impieties ſuppoſed thereby to be committed, with the 
dangers and penalties , that hee chargeth all ſuch to haue in- 
curred, which haue bene dealers in ſuch prattiſe of Eccleſia- 
ſticall Iuriſdiction. 

For the firſt of theſe : as where hee termeth all that pra- 
ftiſe that part of Eccleſiaſticall Iuriſdiction( whether Or- 
dinaries or Commiſſioners) by the names of Inquiſitors, 
rough and rigorous exactors, and offenſiue butchers: 
Chargeth them to cloake and ſhadowe foule matters 
vnder glorious and painted gloſſes, beautifull ſhewes, 
and fained pretenſes: that of their Iudiciall Courtes and 
Conſiſtories, thus ſaying of che Poet « verified, viz, 

Victa iacet pietas, & tergo cæde madentes 

Vltima cceleſtiim terras Aſtræa reliquit: As if they 
had there murdered or unlamfully put ſome to death. 

Where hee alſo ſaith , that Ordinaries challenge or aſ- 
ſume to themſelues the goodly name and title of Spi- 
rituall men: that they are men to whome the ſauour of 
gaine is ſweete, and therefore ſayeth of them, Auro lo- 
quente tacendum eſt. 

Thoſe Doctors alſo which by commandement do ( a5 afore) 
ſeeke to iuſtifie the courſe that he oppugneth, he calleth (tho- 
rome contempt) Engliſh Doctours: 4 ferme w/nally ſa- 
ſtenca but wpon ſuch, as beare the name of learned, and yet 
beſides Engliſh (their mother tongue) perhappes vnder- 
ſtand none other language at all : yet the mcancſt of ſuch 
Doctors can tell, that a Publican differeth from a Colle- 
our, ana that regula Iuris ſienifieth not an example 

or 
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or precedent, at both which he ſtumbleth. He pleaſantly al- 
ſo(like a Sennor Soldado) ſerteth nine of them by rankes, 
into more then two quaternions , as the ſonldiers which 
kept S. Peter were ſorted : as if through their baſeneſſe , 4 
quaternion of them were not woorthie to be laid in bailance 
with a meſſe of ſuch as himſelte is; or as though in abraue 
reſolution of his owne ſingle valour , he valued them by dox- 
Jens together, and durſt encounter them all at once, like as 
the ſingle Spaniard doth , with ſo many naked and contemp- 
tible Barbarians. | 
He termeth them alſo (in fcorne Learned Canoniſts: 
as if he would inſinuate, that the litle skill they haue, were in 
the Canon lame onely, which he nameth the Popes Teſta- 
ment: and as if their degrees of ſchooles were taken in that 
prefeſsion. Whereas it is well nomen, that their profeſsion 
and degree, itin the Ciuill lawes:a lame being (for the equi- 
tie and wiſedome thereof) by the ſpace of ſunarie quaterni- 
ons of hundreths of yeeres, the common lame of all the Ci- 
uill nations of the world ſaue one. What he eſteemeth of it, 
greatly skilleth not, but Tullie, a man more wiſe then he, 
doeth giue it exceeding great commenadations. And all the 
Chriſtian worlde( ſauing our ſelues)are not deſtitute of rea- 
fon, for well eſteeming and pradtiſing of it. For the courſe of 
thoſe DoRours education , it hath — in the liberall ſci- 
ences, in the languages called learned, and perhaps in ſuch of 
the vulgar alſo , as be of any commendable note, and in other 
(ortes of good learning. herein if they haue accordingly 
profited , their employment (happely) may bee many wayes 
(thereby) as behoofefull to the ſernice of their Countrey , as 
that which ſome call learning, is beneficiall and gainefull to 
themſelues. 
Likewiſe the poore Apparitors that ſerue in Eccleſia- 
ſticall Courtes, he calleth them, their hunting Spaniels, 
C malepert 
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malepert Apparitours , Meſſengers and Purſuiuants: 
men though / 4 ran place and bas fel qualitie, yet 
4s neceſſary 10 be had in thoſe Conrtes, as Errand-bailits be 
fer Temporall. | 
To come to the ſecond; may it be denied, that the matters 
wherewith he reprocheth the Popiſh _ , of former 


times, are bent per obliquum, through their ſides to wound 
all the Reverend fathers, and others nome lining? who for 
proceeding of Office again ſome of hus durlings are fallen 
as deepely into his indignation. For haue theſe ſharpe biting 
termes bene beitowed _ any of their late Predeccſſours, 
or v pon them, till of late yeeres , that certaine difordered 
— ioyuimg (though in other refpettes) with the Pa- 
piſtes, to opprgne this Church, haue bene dealt with in the 


ſame conrſe, that Papiſts are, and were from the beginning 


of her Maieſties rcigne, before theſe other ſprung vp? IF 
this were not his meaning , for what ende is almoſt halfe his 
Treatiſe ſpent by way of Inuectiue againſt the Popiſh Pre- 
lates? So that (no doubt) hee meant to r the preſent 
Iudges Ecclefiaſticall the reproches of them, — 
hee chargeth them to followe, in that this courſe of pro- 
ceeding was ( if wee may truſt him vpom his bare worde) 
brought in by the practice of the Popiſh Cleargie: 
And therefore hee ſayeth , that Biſhops nowe practice 
Antichriſhan decrees, and Popiſh Canons, the ve- 

heades of that Helliſh Cerberus of Rome, and the 
— of his tyrannicall authoritie : Fer elſe this 
were but running of riot, and vaine barking againſt the 
Aloone. - 

Of this ſort are thoſe his other ſpeeches alſo, viz. that the 
Papiſticall Cleargie moſt irreligiouſly practiſed the 
fame: that they Fading it a firte inſtrument to main- 
teine their Romiſh Hierarchie, and to tyrannize _ 
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the conſciences of good men, moſt impiouſſy viola- 
ting the lawes both of God & man, impoſed this ma- 
ner of corrupt oath vpon the people: ut they were fat 
more cruell then claudius or Caligula mad men, gree- 
die & deuouring Wolues : hut they ſed( ith delight) 
their fierce and cruell mindes : that they tyrannized in 
cruell maner: that they forced men with rough and ri- 
gorous termes of diſgrace & reproch : that they were 
mercileſſe magiſtrates vſing ſudden and raging com- 
mitrance: hat they promiſed in verbo ſacerdotali, ifthat 
be ought worth : and he calleth them vnbridled Clergie 
men, Phariſaicall Clergie men, vniuſt & lawleſſe men, 
with their bad practices and fond intentions: merci. 
leſſe Ordinaries, with their extraordinarie and lawleſſe 
power : their actions cruell and accurſed dealings of 
Barbarous bloudy biſhops, murtherous mindes and 
intollerable iniquitie of biſhops, vſing a Farbarous 
courſe of inquiſition. He inueigheth alſo at large, againſt 
their hy pocriſie & feined holineſle : againſt their tem- 
porall poſſeſſions, as the nurſes of pride, preſumption, 
and vaine pompe ofthe world. _ if this kinde of miſ- 
likers, had that litle of temporalties which is ſtill left, how 
hiible they would be may iuſliy be doubted: but I durſt vnder- 
take for them, that they will uſe no great pompe in hoſpita- 
litie, nor in any thing els ſauing in words. Likewiſe againſt 
their ambition: for he afſirmeth ihat three Archb.intor- 
ced aboue the kings ot the land: againſt vſurping & en- 
croching vpon the kinges iuri{diction by Popiſh pre- 
laces, to bring cauſes to their coſtly and lingering con- 
ſiſtories: againſt bringing in (by them) ot ſorrein de- 
crees,corrupt canons, and ceremonies of the accurſed 
See of Rome: againſt their claiming ot exemption from 
taxes impoſedby any other whomſoeuer, then by the 
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Popes authority: and againſt certeine clergie men, hat 
(in former times) oppoled themſelues (with great ob- 
ſtinacie) againſt the paiment of a ſubſidie : zs if lay men 
had not done (rebelliouſly) as muchas theſe did obſtinately : 
ahi haughtie Hugh biſhop of Lincolne, who (hee 
ail 


ſaith) as aluſty champion of that irregular confederacy 
drew out his woodden dagger of excommunication, 
againſt the kinges Iudges: againſt a biſhop of / inche- 
fter, who was outlawed for a wilfull murther, and a 
while refuſed the iudgement ofthe kings law: again#t 
the Popes collectour who conuented the vicar of Sal- 
taſh afore himſelfe, for breach of an othe giuen for 
ſtrength of a bond: againſt the Hoſpitallers and Tem- 
plers, who drew the kings ſubiects into ſuite, before 
the conſeruatour of their priuileges : And againſt the 
roud prelate cardinall }Voolſeys court legatine; and 
— his and Nixe the blinde biſhop of Norwich his fal- 
ling into præmunire, for encroching vpon the kings iu- 
riſdiction: Adding alſo a ſlie ſurmiſe of ſame other things 
(in the times of Poperie) to haue bene vſed, which he doth 
but wainely imagine, to be now pradtiſed by Commiſſio- 
ners Eccleſiaſticall. So that by thus tricke of cunning con- 
ucyance, he would induce and draw on his aſfectionate rea- 
ders to beleene, the ſame to be now in all biſhops preſent, 
which was blame woorthie in any of their predeceſſours. 
For his fanourers may not indge that ſuch a man as he, would 
wander ſo farre wide (as he doth) from his purpoſe : belike if 
theſe now do but any one action (though neuer ſo iuſtiſiable) 
which the Papiſts haue done in times paſt, they ſhall carry all 
the carnmelies,which they (in any other reſpetts) have either 
worthely, or unworthely deſerued. Whether this be a direct 
Chriſtian courſc, euery one that à in any place of inſtice ſhall 
moſt ſincerely diſcerne which will bat conſider with him- 
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ſelſe, how vnequall he would indge it to bee, to haue his owne 
bone#tie, diſcretion,loialtie and religion meaſured and eftee- 
med of, according to the actions of the worſt men that ener 4. 
fere occupied the ſame place that he now doeth. 

Vnto the third point (which i reuiling of proceedings Ec- 
cleſiaſticall (in tha behalfe,) allſuch ſpeeches of his, as theſe 
following doe appertame : of the whole Canon lame indi- 
ſtinctlie and generally he ſpeaketh thus : that they be lawes 


and ordinances contumelious againſt God, iniurious 


to Magiſtrates,and eſpecially eſtabliſhed to maintaine 
Antichriſtian tyrannie: an Oathef purgation, or an 
oathminiitred to anſwere (in ſome caſes) unto Articles and 
interrogatories criminall he ſaieth, It is againſt law and 
reaſon; an intollerable error and diſorder: afowle and 
great abuſe : hard and vniuſt dealing: vndiſcreete, vn- 
tuſt,and vnlawfull forcing: offenſiue proceeding : v- 
ſurped officious power, and licentious pleaſure, con- 
trarie to all due courſe of luſtice: a violent courſe of in- 
iurious inquiſition, examination, and of wreſted oaths: 
a lawleſſe proceeding which the luſtice of the land de- 
teſteth: that they be vniuſt oaths, and full of iniquitie: 
ſtrange oaths & ſtrong purgations, not healthfull but 
hurtful:poiſoning purgations, giuen for preſeruatiues: 
Catholique oaths: a vicious and lawleſſe inquiſition: 
and laſtly, a prophane, and more then heatheniſh In- 
quiſition. 

The fourth point concerneth his untrue and ſlanderous ac- 
euſations of their proceedings,whobe ludges Eccleſiaſtical: 
& where he ſaieth,that ſuch generall oaths (viz. as afore 
hath bene touched, when I ſake of the iſſue miitaken) are 
exacted, none accuſation, ſuite, lawtull information, 
preſentment or inditement iudiciallic preceding: that 
the Eccleſiaiticall Commiſſioners, =_ themſelues high 
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and — Commiſſioners : that it i exacted by eue- 


ry eccleſiaſticall Iudge to ſatiſſie his icalous ſuſpicion 
oft any crime, to appoſe by othe, and compell men to 
their purgation,or vpon euery bare ſurmiſe and vncer- 
taine rumour : that by the like reaſon (tothe prattiſe of 
this othe) there ſhould bee erected a court of Inquiſitt- 
on, more then Spaniſh, to ſiſt and ranſacke (by othe) 
moſt ſecret thoughts: That the Interrogatories uſed by Ec- 
cleſiaſticall Judges are not certaine, hut doe fooliſhly wan- 
der at the doubtfull will of a ſlie and ſubtill appoſer: 
that hauing ſnared the ſillie ſubiect, they doe either (a- 
eainſtlawe) enforce him to ace uſe himſelſe ot his moſt 
ſecrete thoughts; or contrarie to Chriſtian charitie, 
= humanitie, conſtraine him to anſwere againſt 

is naturall parents, &c. And that in defence— of theſe 
abuſes , divers cuen of the learned forte , doe great 
violence to the Statute, 7. Eliz. cap. 1. wreſting the 
ſametoa wrong ſenſe: all which are verie calumnious ac- 
cuſations. ; 

The fifth and la#t point of hu lauiſſ and looſe — ; 
concerneth the impicties, dangers and penalties, wherewith 
he chargeth all that haue delt in any ſuch Eccleſiaſtical cauſe, 
As firſt,that it is a great and prophane abuſe of tlie holie 
name and maieſtie of God: that Gods ſac ted inſtituti- 
on is thereby greatlic perverted: that it is hurtſul to the 
Church md common weale : that it i5a great indigni- 
tie to the Crowne: that they vſurpe coniſance of 
pleas : that they doe no leſſe then Thorpe ſometime 
chiefe Iuſtice did, who (as much as in him lay broke 
the oath which the king is bound to keepc towardes 
the people: that they are violaters of the king, and in- 
iurious dealers againſt his Regalitie, Crowne and king. 
dome: nay rather laie violent handes on him, im- 
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pugne his royall throne and ſcepter contraric to the 
policie, luſtice, lawes, cuſtomes, and freedomes of 
this kingdome z yea contrarie to the lawe of God it 
ſelte : that hereby they impugne the royall preroga- 
tiues vnited to the Crowne, with the breach of their 
owne oaths ; eſpeciallie if they haue taken the oath 
for the maintenance of the ſupremacie royall, where- 
of hee maketh ſome doubt (as it ſeemeth) and aduiſeth 
them of this danger, as a * welwiller : that it is playne * Slicer. 
extortion and wrong vnto the partie. And laſtlie, that 
they are all offenders, and doe incurre the forfaiture of 
the penall lawes of Premunire. 

Seeing then his wordes of this matter bee ſo bigge, his 
termes ſo biting, his ſpeeches ſo confident and peremptorie, 
and his accuſations ſo grienous : Is there not (in defence of 
Juſtice andof ſo many good and great learned men in ſeuerall 
profeſſions great occaſion offered to haue it examined; whe- 
ther the force and weight of his reaſon 5 will beare out this co- 
pious harueſt, and hote raving feuer of wordes, or whether 
theſe wordes were but wſed becauſe matter wanted ? What 
weight and moment his reaſons are of, is not of this place par- 
ticularlie to diſcuſſe , but ſhall bee reſerued to the ſenerall 
partes of the Diſcourle following, And 1 will not ſtriue 
by bare wordes to returne theſe of-ſcowrings of a fowle 
mouth and a ac filed penne vpon him agayne ;, further then 
muil needes cleane fait to himſelfe , the CAuthour of 
them : when they ſhall (by reaſon) bee wiped off from the 
perſons charged, and ſo are to rebound bac e, vpon their 


firſt owner. 


And to giue you an inchling (in the meane time) that 
it is not otherwiſe like, then to fall out ſo It ſhall not bee 
amiſſe , a little to conſider how e hee 
treadeth in this matter: and how here and there himſelfe 
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minceth and qualifieth the ſlate of the controucrſie as it were 
waining his 7 Iſſue; — all thoſe his former 

high lookes and braue termes. For firſt he granteth, that di- 

uers euen of the learned fort, dos hold, and that verie 

confidently, (meaning hereby as I tale it, ſundrie profeſſors 

of the Common awe) that theſe proceedings which he im- 

pugneth, are warrantedby the Statute, 1.Eliz.cap.1. and 

can he (whoſoeuer he be for a man) ſhewing no more, yet ſee 

more herein then ſo many of the learned ſort can, that be of 
an other iudgement ? 

And though he exclaime (as yee huue heard) mightilie, 
that this kind of oath is contrarie, and a ſtranger to the 
lawes, Iuſtice, and png of this _ yet in the ve- 
rie cloſing vp of his treatiſe hauing ſayd, that it was neuer 

ut — vſe by any Ciuill magiſtrate of this land: 
by the ſtrength of trueth « forced to adde thereunto this ex- 
ception : . as it is corruptly crept in amongſt o- 
ther abuſes, by the ſiniſter practiſes and pretenſes of the 
Romiſh prelates: _ ” ing, that yet it hath bene 
vſed of long time by the Ciuill policie and magiſtrates of 
this Realme: noting them withall, I know not with what 
other abuſes, as being onerrought, which belike they alſs 
ſhail heave of, as his leiſure will permit him, if they pleaſe him 
not in the meane time the better. 

Likewiſe, going about to anſwere the obieftion that may 
be made, for iuſtifying of this the by the like approoucd courſe 
in the Starre-chamber : he v(eth theſe woraes as a reaſon of 
hu allowance of ſuch proceeding there: viz. The Starre- 
chamber requireth an anſwere to matter in fact, done 
either to the iniurie of a priuate perſon, or hurt to the 
publike State. Then (by like w_— if Indges and Com- 
miſſioners Eccleſiaſticall, ſhall but require this oath to 


anſwere matter in fate ( in very trueth they doe =_ 
other- 
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otherwiſe) done to the hurt of the publike State, then a 
the cauſe in controuerſie thus farre ycelded vp by lum. But can 
he (in deed) thinke it reaſonable and inſt, to exatt ſuch oath 
for puniſhment of an iniurie done but to a priuate {re in 
hu temporall goods or ſuch lite: and ſhall it bee in his tudge- 
ment vniuſt and unreaſonable to be exacted = diſcouerie 
and reſtraint of ſuch enormties,which cannot be denied tobe 
preiudiciall both to the ſtate of the Church c& Common weale, 
wherein Indges Eccleſtaſticall moſt wſually doe practiſe itt Vl- 
tra non deſideroʒhabemus quaſi confitentem teum. 

In another place of the Treatiſe, he ſhapely inucieth, for 
that the Commiſhoners Eccleſiaſticallminiſter the oath 
before the partie be permitted to huue the Articles. Now in 
hu ſhewing of differences betwixt the proceedings by Com- 
miſſioners eccleſiaſticall ana the Starre chamber, ane of 
them u thus; that the defendant there, hath the copie of the 
bill of Information to anſwere by hu counſell, ere hee take 
hi othe for the trueth of it : yet hee reſtraiueti it thus, vi. 
So the Information in the Starre-chamber bee nor 
made ore tenus : ſo that it muit hereupon needes be yeelded 
that at ſometime, and pon ſome occaſion it may bee : and 
therefore it « not ſimplie vniuſt, to give the oath before the 
haue a copic: nor for him to be debarred from coun- 
ſell, when he anſwereth but interrogatories of hu owne fat? 
or knowledge. For (in deed) the defendant in the Starre- 
chamber is not allowed counſel, whe he anſwereth to Inter- 
rogatories, ſrted into Articles hut only is allowed counſel 
for the maner of framing of his anſwere to the Bill into due 

Counſeller not aduiſing him in the matters 


att,lea ily he draw the defendant into periuric. For 
—— — that coumſell ſhould direct him in 
the matter and as it were to ſay onto him : anſwere not this 
thus, though it be true; for then you are like to be grie- 
D uouſlie 


* * 
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The Epiſtle 
uouſlie puniſhed. Ny rather, as a writer in the Ciuill 
c 


law aduiſeth : the counſell( even to the bill of Information) 
ought to tell the defendant to thus effect: Si hoc modo re- 
if — — quidem cauſam: ſed ft aliter quam ve- 
ritas ſe habet, perdes animam. 
Furthermore, in one place where he reprehendeth forced 
and conſtrained oaths ; hee limiteth his meaning by theſe 
words,viz.in that generall maner: which ii, as afore he had 


ſurmiſed : viz, to ſift generally all a mans thoughts, 


words and deeds, and that without any accuſation, or 
complaint precedent: ſo that it « not ſimply the vrginę of 
them to take oath mma criminall cauſe which grieues him, or 
15 to be condemned: but to doe it in that generall maner,for 
«ll thoughts,wordes and deeds. If then no ſuch matter be (in 
very trueth) euer prattiſed,the man (it ſeemeth) will eaſilie 
bee reconciled againe vnto them, whom hee ſocagerlie afore 
ſnatched at, and tooke vp. 

Laſtly, in one part of the Treatiſe hee ſpeaketh in deed a- 
gainſt oaths in criminall cauſes : but it is with this taxa- 
tiue reſtraint : eſpeciallie (ſaierh he) in cauſes of life and 
death, contrarie tothe lawes of this realme : ſo that if it 
be not minili red in any cauſe of lite and death, no, nor yet 
in any cauſe of mutilation of limme (as in very trueth it is not 
now by any court eccleſiaſtical, a thing moſt notorious) then 
there ts nocauſe of offenſe giuen, either to the lawes 4 the 
realme or unto himſelf. And ther fore for this time the Trea- 
tiſer, and thoſe whichexerciſe Iuriſdiction eccleſiaſticall, 
may ſceme (in ſome broken maner) to bee growen againe to 4 
pretie kind of pacific ation; hold as wel, C as long as it jhall. 

But there is another partie alſo, that perhaps will venture 


to rip vp agayne the ſeames of this greene peace, if hee may 


pot (in ſome ſort) bee ſatiſfied. For there came vnto mine 
handes a good while after the former Treatiſe certaine briefe 
Notes 


to the Reader. 
Notes (without diſcourſe) that are delinered abroad into 
many hands by writing; being commended to be gathered by 
4 mano — reading, and indgement in Divinitic,! awe, 


and in what not ? It beareth this title, Notes to prooue the 
proceeding ex Of ficro, and the oath and ſubſcription 
which are now required, to be againſt the word of God, 
the ancient Fathers, and Canons of the Church, and 
the lawes, liberties, and cuſtomes ofthe realme of En- 
gland : the proceeding of Office, andthe oath requi- 
red, thourh hee telleth not how he concetues it to bee requi- 
red, (as the Treatiſet did) doe both fall into thus diſputation, 
which we haue in hand. A's for the ſubſcriptionʒ (vpon o- 
ther occaſion) that may hereafter elſewhere be debated. The 
ſenerallpoints which (in reſpett of the two former) hee hand- 
leth,are by himſclfe diſtributed and ſorted into theſe ſcuerall 
heads: viz. Firſt, teſtimonies out of ancient Fathers, 
that do miſlike the proceeding ex Officio,and oath now 
vied: Secondly, Engliſh Martyrs that haue refuſed and 
miſliked the oath now vſed: Thirdly, the proceedi 
againſt heretikes in Englãd, without exacting an oat 
&c : Fourthlie, the Canon lawe teaching Inquiſition 
and —__ officio by oath. Fifrly,another order 
of proceeding, but yet in cauſa fidei, andnototherwile, 
Sixtlie, the biſhops proceedings contrarie. Seuenthly, 
the lawes of England.Eightlie,the maner of the reuo- 
cation of the proceedingex officioin king Henry the 8. 
time. Ninthly,the maner of debating of that cauſe in 
thoſe daycs. Io. Sir Thomas Mores reaſons for main- 
tenance of proceeding ex Officio & the oath, with ſum- 
marie anſweres to them. 11. And laſtly, Inconuenien- 
ces which come by the vſe ex Officio, contrary to the 
common lawe. For preofe of ſome of which ( ſpecially the 
firſt) he is ſo plentifull in quotation _ of places, (without 
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rehearſing their ſayings) out of the ancient Fathers, coun- 
ſels, &c. that for mine owne part, I muſt confeſſe that vpon 
the firit view of their names in his moſter booke , I was 


greatly aſtoniſhed, leaſt I had too reſolutelie defended a mat- 
ter againſt ſuch an armie of ancient Fathers, and as it were 
againſt the — conſent of the olde Primitiue Church; 
from which I meane not (God willing) eaſilie or raſblie to 
ſwarue . But when I had approched neerer, I well diſcerned 
this my feare tobe all in vayne, in that they had neither ban- 
ner diſplaied, nor weapons bent againſt this cauſe, but rather 
azainſt the faces of the aduerſaries t * as may plainelie 
appeare in the ſcuerall & opportune places of this ſimple Dil- 
courſe enſuing. 

Imay well reſemble this dealing of the Note-gatherer 
vnto yong ſetters vp in London, u — — and ſuch 
like hat be not at firſt well ſtored with ſluffe : who tofurniſh 
vp their 5 onto the beſt ſhewe, are woont oftentimes to 
embelliſh them with good numbers of painted gallie pots, 
boxes and glaſſes, intituled on the outſide (enen with golden 
letters ſometimes) of Juch precious Waters, Oyles, Simples, 
and other drugges of medicine,which they neuer ſmelt of be- 
cauſe ſuch neuer came within them. And perhaps I ſhould 
ſane him from ſuſpicion of 4 gu fault, (that u eyther 
want of indgement, or of wilfull peruerting of the ancient 
Fathers) I ſhowld freelie deliuer my conceite in this be- 
halfe : which is, that his leiſure ſerned him not, to looke 
what was indeede 3 in — es, which there hee 

woteth : but that hee did ſet t e ( truſt) out 
of the Pies or Indices of the ſayd Jexcrallbookes, 22 
wer the bare wordes of Inquiſition, of Accuſing, 7 Oath, 
or of Swearing was found For I dere auome, that hee which 


ſhal read th in the Authors themſelues,will iudge, that ma- 
ny of them were gathered together in condemnatis of taking 
any 


to the Reader. 


any oath at all, (an errour holden by the Anabaptiſts) albeie 
being truely vnderſtood according to the circumſtances, the 


Places ſerue neither the one turne nor the other) rather then 

that by any colour, they may be wreſted to ſpeake either a- 
gainſt oathes miniſtredin canſes criminall, or againſt pro- 
ceeding by Iudges of Office. 

Let thus much therefore (if it be not too much) ſuffice, to 
haue deliuered in ſome generalitie, touching the ſaid Trea- 
tiſe and Notes. both which are undertaken, for the whole 

ſubſtance of them, to be here and there anſwered, in this ſim- 


ple diſcourſe enſuing. 
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THE FIRST PART OF 


an Apologie of certeine proceedings 


in Covxrs ECCLESIASTICALL, 


wherein is chiefly ſhewed what matters be inci- 


dent to Ecc leſiaſtic all conuſance, and ſo allowed 
by Statutes, and Common law. 


CHAP. I. 


T hat A ſencrallrojall aſſent is not required to the executing of enery 
partic uſar Canon. 
MF Canon or Conſlitution — 
192 might now be pat in vre, but 2 
. Mareſties expreſſe aſſent ts 
ro; then do all their other opinions 
gainſt the ordinarie 4 ec. 
alltand in no 
pared; becauſe this would — to 
cut off all at once, which they ſhoot 
— baue — d it in particularity (which by the 
oppugners ſeemethto be meant) otherwiſe then — 
of law, vnto euery of their proceedings. Neither in trueth, for 
the infinitie of it, and leſ e to procure ſuch aſſent 
from her Maieſtie, forevery particular matter & diceceſle of this 
Realme(from time to time) were ——— to be — Now if 
Ordinaries (from whom either mediately o — 
pellations do lie vnto her Maieſtie in the C — rie) by reaſon of 
the want of ſuch particular aſſent, vnto the execution of euery 
— ſhall (according to this conceit) haue nothing to doe; 
cannot the Q weenes delegates neither (to whom appellations 
— Ordmmnarie: doe come) haue any thing wherein to beſtow 
their trauell : and therefore this point ſeemeth firſt of all meet 
to be cleared, and to be — the firſt tanke. 


The abſurdity of this opinion (whoſocuer were the — 
of it) will eaſily (hew it ſelfe, For if matters teflamentary 
moniall (which all they grant to be eccleſiafticall) right fake 
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2 An Apologie of certaine Chap. i. 
and ſundry other cauſes (which ſhall be alſo — ſoto be) 
ſhall not, ne can not, by reaſon of this want, be diſpatched (as 
now they are) by eccleſiaſticall iuriſdifton, and yet can not 
dealt in by any other authoricie, according to any law now in 
force: then is there a maine i Etion in the policie of this 
Common weale ,viz., For men to haue a tight, and yet no likely or 
readie meane to come by it: and for groſſe oftences to be com- 
mitted (that are by law puniſhable) and yet no man ſufficiently 
authorized to execute ſuch la wes. 

The iudgement of whole Parliaments kept in ſeuerall King; 
and Qweenerreignes (ſince that act, whereuponthis fancie ſce- 
methto be grounded) ſo many as haue had cauſe to ſpeake of 
the iunſdiftion eccleſiaſticall, doe alſo conuince it. The 

' 25.42. ca19. * ſtature for delegates vpon appellations, doth argue, that Ords- 

nie might (without further leaue obteined, as in former times 
they did) execute their iariſdictiom eccigſcaſticall. Fot if there were 
to be no more ordinarie proceedings, till the king ſhould giue 
his aſſent to the execution of euery canon; for what vie ſhould 
appellations from the decrees and of Ordmaries, be 
* 2y.H8. ca a0. thereprouided for ? Likewiſe * two ſtatutes were not long after 
e. provided in aſſiſtance of iuriſdiction ordinary,and for the better 
and ſpeediet recouene of tithes in Courts eccleſiaſticall, accor- 
ding to the courſe of the eccleſiaſticall lawes in that behalſe. 

eK. And the like was alſo enacted for tecouetie of penſions, proc u- 

— rations &c, withholden, 
+ 1346.copz, lu the time of K. Edward the ſixt, in a ſtatute (fince repealed 
e Marie) a great number of particular cauſes of i 
dittion ecclefiaſticall,are there (by the way) rehearſed; that Orai- 
narres & other eccleſiaſtical Imdges might, and did then deale in. 

In the time of queene Marie (before the ſupremacie was gi- 

# 1MareP.3- yenyntothe Pope) the 5 act for not —— ſermice or 
preaching, reſerueth the iuriſdiction that Or tes then had. for 
puniſhment thereof, by leres eccleſiafticall, ouet and aboue the 
penalties (ofnew)thereby inflicted, 

+ 1,Ela,caps, In the Queenes Mareſties® time that now is; by the act for v- 
niformitic of Common prayer, Ordinaries &c. may enquire &c. 
the violations of that ald, by cenſures ch c. as heretofore 

bene vel in like caſe 1, by the Qneenes eccleſiaſtical lawes. 


The 


Part. r. procetdings in Courts Eecleſtaſfticall. 3 
The Statute De excom, capiendo, reckoneth "pl particular * 5,Eliz.ca.zz, 


ly)diuers Crimes and offences Eccie/iafticall; puniſhable by that 
iuriſdiction, which were hindered much from puniſhment that 
apperteined, for want of due execution of that writte De ex- 
com, capiendo, and therefore prouideth remedie therein, Which 
neceſlarily argueth the continuance and approbation of execu- 
tion of [wriſuttion Eccleſiaſtical by Ordinarier , without further 
obteyning of leaue. 


By the (tatute againſt periurie ( made at the ſame time) * it is * 5,Eliz,cop.g, 


prouided,that it ſhould not extend to Comrts Eccleſcaſticall: but 
that offenders in periurie,or ſubornation in a Court Eccleſiaſtical, 
ſhall and may be puniſhed by ſuch vſnal andordinarie Lare, as here- 
tofore haue bene, and yet are vſed and frequentedjn the ſarde Eccle- 
ftaſticall Courts: which prooueth the vſuall practiſe of [ariſdiftion 
Eccleſiaſticall hitherto vſed (without any ſpeciall aflent ) to be 
lawfall, 


The ſtatute againſt trie ptouideth, that ſuch ve as is a- 13 Eliz.cap.4, 


boue ten pound 1n the hundred by yeere, ſhall (norwithſtandin 
the other penalties there newly inflicted ) be alſo puniſhed — 
cotrected (as in times paſt) by the Lawes Eccleſiaſticall. And by 
_ the*ſtarute of dilapidations, h 

cleſiaftica!l were (afore) giuen againſt executors and adminiſtra- 
tors of incumbents; are there extended alſo to donees and alie- 
nees; to be (by the ſame authoritie ) dealt with. In the which 
clauſes of ſtatutes, there is no — of any former particular 
ſtatute or Lawe , nor any generall nov obſtante conteined. And 
therefore, if thoſe Pærliamenti had bene of this judgement ; that 
no Canon might now be pur in vre , without the Royall aſſent firſt 
obteined, there woulde haue bene added theſe, or ſome like 
words, viz. They the ſaid Ordinaries firſt obteining the rojall aſſent 
for — — in vre of ſuch Canon , as they ny . in that canſeto 
proceed by: r chereby(withour all ſcruple of danger)their pro- 


ceedings ( ſo appointed to them) might haue bene warranted. 

But being altogether needeleſſe, it is no maruell though it were 

omitted, For can any man doubt (if it were needfull ) but that 

there is a ſufficient Royall aſſenthad , when as it is giuen to the 
Whole ate, before it canpaſle for a Lawe? 

Laſtly, the ſame ſtatute out of 5 which (as I conjecture) this + Hf a 

E opimon 


e remedies that by the Lawes Ec- AH 
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4 Us Apologieof certaine Chap.r; 
opinion was ſtirred vp, doth eſtabliſh all Canons which be not con- 
tr ariant nor goon to the Lawves , Statutes , and cuſtomes of this 
Realme, nor to the dammage or hurt of the Kings prerogatine Royal, 
that they ſhall now ſtill be vſed and executed as they were afore the 
making of that Ade, till they ſhould be viewed ce. by the 32. per ſons, 
Cc. which is not hitherto done. Bur ſuch were vſed afote, ich- 
out any expreſle or particular Royal aſſent (rom time to tine) ob- 
teined: and therefore may ſtill be vſed without any ſuch newe 
aſſent, For to exact it were (in yery deed) to bring in a quite diſ- 
uſe of all ordinaric Eccleſiaſticall Iuriſdiction in lead of efi git: 
which hitherto (from planting of Chriſtiantie) and in all ſuccee- 
ding times, hath ncueriheleſle bene practiſed, 

This opinion, as an arrow ſhot vnaduiſedly at the Brſbops,glan- 
ceth off them, and woundeth very deadly the fauourers of the 
new Diſcipline ( in whoſe behalfe it was framed. ) for they are ſo 
farre from taking expreſſe leaue of the Prince, to put cueiy of 
their Conſtitutron; eccleſiafticall in vte, that they holde, her Ma- 
eftie hath nothing to doe to make ot eſtabliſh any Church-laves, 
And the clauſe for vſe of ſuch former Canons and Conſtitutions 
ſpnodallafore mentioned, as they were wſed afore that time, will not 
helpe the exerciſc of their ſynodicallcoltitutions made long after 
in a Conuenticle, called together by their Moderators writ. But 
belike (when they ſer vp) the ſtarure of ſabmiſſion of the Cleargie 
ſhall be tutned into a ſtatute of ſubmuting the Princes ſceptet, 
to the rule of their Presbyterie in all — — . 

The chiefeſt colour and pretence * for this opinion, is taken 
(as Iconiecture) out of the now reuiued ſtatute made in K. H. 
the eights time, of ſubmiſſion of the Cleargie, But the wordes 
thereof doe plainely diſcouer the weakenes of ſuch collection. 
for it is not enacted ſimply, that they ſhall not pu in dre. Cc. any 
conſtitutromt Cc. but according to their abone ſaid ſubmiſſion and pe- 
tition, which was, that they would not enatte nor put in vre any new 
Canomt, c. in their Connocation without the Kings rojallaſſent and 
aurhoritre in that behalfe. Otherwiſethere were a flat contrarictie 
in the ſelfe ſame Ate, by reaſonofthe laſt ptouiſo thereof (next 
afore repeated) where ¶ anon already made ( ſo they haue the 
qualities thereby limitted) are appointed to be vſed. For it is 
there ſaid, ſuall be now ſtill ſed and executed as they were before 

the 
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the making of that Alle. And whete in * the 27. yeere of the ſaid 
King, the ſame ſubmiſſion and former Ae is repeated, there i 
the very body of the ſtatute (touching not putting in vre of Ca- 
mons,&c.)the ſame modification(as afore) is retained, vi. Accor- 
ding to the ſaid ſubmiſſion and petition of the Clergie , which concer- 
neth onely newe Can For of thoſe that were then already 
made, the very ſelfe fame prouiſo( as afore is ſer downe) oppor? 
teth, that they ſhall ſtill bee vſed and exeemed, as they were before 
the makmg of either of thoſe Atts, Which was, without any ſuch 
expreſſe aſſent ( as by this opinion is enforced ) and is therefore 
neither requilite,nor almoſt poſſible. 

I haue alſo heard ſome alledge the *clauſe of the ſtatute,made 
for vniting of all Eccleſiaſtical Iuriſdiction to the Crowne; againſt 
the exerciſe of Juriſdiction by any Ordinaries : which ( to mine 
vnderſtanding) is a very ſimple collection. Belike they meane, 
that no [wiſd:{tion is vnited to the Crowne, but there mult be a 
Commiſſion vader the great Seale(to warrant the execution ot it) 
vnto him, that is to exerciſe it, Then mult every Stemurde of a 
Lecte, euery Conftable, and ſundtie other Officers be driuen to 
procure like warrant for the execution of their Temporall offi- 
ces, for ( I truſt) it will not be denicd by theſe men, but that all 
Temporall authotitie and Iuriſdiction, is by Lawe allo vnited to 
the (Fowne, | | 

In deede this reaſon would ſerue againſt eitherthe one or the 
other Iuriſdii lion, if they were not deriued and claimed from the 
Conne, but from ſome other authoritie immediatly; as the Po- 
piſh Clergie did theirs from God, by the meanes and direction 
ofthe Pope. Yea euen another Parkament ſheweth, howe 
farre this collection is from the minde of the makers of that 
Lawe, For that very clauſe 7. EAN. ca.. (together with her 
CMaiefties letters Patents, directed foorth for confirming and 
conſecrating eArehbiſhops and Biſhops } is brought, in the Pre- 
ambl: thereof, as a ſtrong proote without ſcruple and ambigni« 

tie, that the authorities and Iuriſdiclions by them executed; 
be thereby giuen vnto them, from her Maieſtie, And 
therefore this opinion doth remaine deſti- 


tute of any ground of Lawe. 
E 2 CHAP. 


1 7. H.. e. 23. 


* . EKA. .. 


1. Ez. ca.. 
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5 An Apologie of certaine Chap.2, 
| CHAP. IL 
Te particular diitribution of all other cauſes to be prooued io be of 
Eccleſiaſticall connſance,beſides Teſtamentarie or Matrimonial, 
with a diſcourſe of Biſhops certificats againſt per ſons excommu- 
nicate, berg a ſpeciall point of their voluntarie Inriſdittion here 
there is no partie that proſecmteth, | 
— Hc next opinion, viz. That by the lawes of this 
Realme none Ordinary may cite any whomſoencr, 
J but in cauſes Teſtamentarie or CMatrimoniall 
LE (though it draw deepe) yet it hath not ſo large 
a reach, not draweth ſo great a compaſle as = 
former, For this leaueth ſome ordmatie Iuriſ- 
diction Eccleſiaſtical in theſe two caſes; where the other (vpon 
the matter ) ſweepeth away all. But ifthis be imply true, — 
the former mult needes be falſe. For if (by Lawe)an Ordinarie, 
wichout more a doe, may cite men in theſe two cafes, then may 
ſome Canon, & c. (by Lawe ) be put invre, without any turther 
Royall aſſent to execute the ſame. 

But if it ſhall be prooued true, that (by the Law of the land) in 
ſome cauſes beſides Teſtamentarie or CMatrimoniall, an Ordinarte 
may cite: Then this opinion, that in no cauſes beſides I eſtamentary 
er Matrimoniall, an Ordinarie may cite ( being the contradictone 
thereof) mult needes (according to rule of reaſon )be prooued 
falſe. For it will not be denied — in what cauſe ſoeuer 
an Ordinarie may lawfully deale. in that (if neede be )he may vie 
citation. All matters done by Bas: (who onely be immediate 
Ordimariet vndet her Maicſtie ) either belong to their order an 
degree, as ordeining of Miniſters or Deacons, cofirmation of chil- 
dren,dedication of Churches or Churchyards,&c; or to their Je- 
riſdiction. Their [uriſdiftion is of two ſorts : the firſt is volwntarie, 
that is, when thoſe whomthey deale with, doe not ſtand againſt 
it: (and ſuch for the moſt part, are Inſtitutions, probate of Wils, 
and committing of adminiſtrations, viſitations, Cettificats of B- 
ſhoprinto the Q. Courts, ordeining of Reel/compolitions in mat- 
ters eccleſraſticall,ehc.) 

But ſomething muſt here be ſaid touching certificats of B:ſhops; 
becauſe none ſo fit aplace hereafterdoth fal out, for this matter. 
Alittle Treatiſe ſet out in the time of King Henry the cight, and 

printed 
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printed by Berthelet, cum priuixio. ( prouing that by the lawes of 
this Realme the B. of Rome had not, ne ought ever to haue had 
any ſupremacic here)doeth * thus wrice of theſe certificates. If 
(ſaith he) Excommunic ation, Baſtardy,Bigamie, Depoſition,or De- 
raignement of a religious per ſon,or Dinorce be certified by a Biſhop of 
this Realme , it is admitted in the Kings Courtes; but the Popes cer- 
tificate is not admitted, And as certificates of Biſhops be in theſe 
caſes admitted at the common la we, ſo haue ſundry ſtatutes ſince, 
authoriſed their Certificates duely made into the Queenes 
Courtes,in certaine other caſes, 

Neuertheleſſe, | finde two caſes in the ſaid Treatiſe, where the 
Certificate of a mans excommunication from a Byſhop , ſhall not 
diſable the partie excommunicated from his action: as regularly 
excommunication doth hen it is duely certified, 

For firlt, * if a Biſhop he a partie to a ſuite and doe excommunicate * Toider ca 4, 
has adnerſarie; ſuch excommunication (thengh it be certified) doeth 
wot diſable his adner ſary in bis ac lion. 

Secondly, * where an atlion of debt was brought by an executonr, ' Woidem, 
and an excommunication wnder 4 Biſhops ſcale was pleaded againſt 
ſuch executonr; this was adindged no good plea : becauſe the execu- 
ton Was not to recouer any thing to hus owne w/e: and tor this there 
5alledged 14. and 21. Hen.6. But if this were the onely ground 
and reaſon of ſuch iudgement , then where this reaſon is not 
found true in facte : as it may often happen, if the goodes and 
chattels be great, the debtes and legacies ſmall, and where the 
executour hath clawſulam de reſidzus by the will, viz. all the tem- 
nant of the goodes and chattels bequeathed to him: it woulde 
ſeeme to me (vnder correction) that in ſuch a different caſe , the 
lawe alſo ſhould be otherwiſe : becauſe much commeth to the 
executours owne vſe in particular. 

This certificate of excommication by Biſhops of all the others 
is moſt in vſe: ——_ be of more vſe, tothe great cõmoditie 
of her Maieſtie (eſpeci n the ſtatute de arc. capiends) 
and to the — Agar tos : were it — 
chargeablenes of that — vnto Ordinaries — the tenth 


Cap.r, 


man that is certified, doeth not ſatisſie againe) and for the ma- 
nifolde abuſes about the execution of that writte, committed by 
vnder officers: and were it not that, ia & libertates , the lame or 
; E 3 rightes, 


* 
Mi Ye. "is nat. ⁰ » 
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rigbiet, and hberties of holy Charch , graunted and confirmed by 
the great Charter, are not ſo mwio/ably in theſe dayes mainteined; 
as was meant by thoſe actes of Parliament, which doe exacte 
othes for obſetuation and defence of them. 

It is a libertie peculiar to this Church of England, aboue all 
the Realmes in Chriſtendome, that I reade of : that if a man 
ſtande wilfully fourtie dayes together excommunicate, and be 
Con interlin, Accordingly * certified by the Brſnopinto the Chamncery,that then 
res. Regi: eg. d. he is to be committed to priſon, by vertue of a writ directed to 

the Sherife, Notwithſtanding, that in one precedent (in the Re- 

Reg f. i ęiſter)ofthis writ,it * is ſaid; quod huiuſmodi brene noſtrum de gra- 

brea original. ria noſfra procedat 

[2065 For a note inthe ſame booke ypon the ſame worde (vicd in 

another writte)doth teache vs;that ſuch clauſe is but vſed ro ho- 

nore regio, etiamſi ad i de iure tencatur. And it appeareth by ſun- 

drie olde precedents of writes there, that the graunting of this 

writ, is by lawe required : as where in a writ de excommunicato 

+ Reg. in b.. capiendo * it is ſaid : quod poteſtas regia ſacroſantts eccleſie in ſus 

ct erelis deeſſi non debet. And in ſundry other writtes of that 

„er binde, it is 5 affirmed to bee, ſecundum conſuetudmem e An- 

b,& 6g. h. e, which is the Common lawe of this Realme. And there- 

Fore in other precedents of the ſame writre,the King faith © thus: 

Nolumus quod libertas eccleſiaſtica , per nos vel miniſtros noſtros 

„ Thidem, quoſcumque aliqualiter violetwr. And againe,” ſua & libertates ec- 
cleſiaſticas alla ſa volentes in omnibus obſe 

Intheſe Certificates, the Bybops ,andothers, hauing in ſome 

caſes authoritie to certifie (as the Chamncellony of Oxford, the 

Cuſtos Spiritualitatis of a vacant See, andthe Biſbops Official, and 

vicar general, ipſo in remotis agente) that they make none errour; 

muſt remember to obſerue theſe three things. Firſt, that it 

Nous nat brew. be * expreſſed therein, that the partic againſt whom they doe 

8... cettiſie, is excommunicated maiori excommunicatione becauſe 

for the leſſer excommunication (as happely for companying 

with an excommunicate perſon) a man ſhal not be impriſoned, 

idem Secondly, chat ? it be certified, that he was by name and particu- 

larly ſo excommunicated; and not in groſſe, in companic of a 

multitude (as was often done in elder times) or indefinitely and 

- mgeneralxic, as when the BY,cxcommunicated all, — 

0 


T 5. BA. 3. ea. 3. 
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ſhould violate any part of the great charter, For that excommu- 
nication (ſaith Firzherbert in — place) muſt growe vpon a ſpe- 
ciall ſuite againſt a man eithet ex officio,or by a partie, whereupon 
a Sigmificaut may be grounded. | 

Thirdly , * (if any inferiour officer vnder the Biſbop or his * Reg. in ber. 
eArchdeacon, did excommunicate the partie certified) yet mult & Kabels. 
the Beſbops Certificate runne , that it was done noſtra amtoritate vag 5. b. 
ordinaria. 

But that the expreſſing in the certificate of a particular cauſe 
ofthe excommunication is at the Common lawe(of neceſſitie)re- 
quired; I cannot gather out of any place of the Regiſter , or of 
Firzherberts Natura Breuium. 

It is true, that when the proceeding is ypon any of the _ 
tenne crimes mentioned in the ſtatute , made for that purpoſe; * A c. 
- particular originall cauſe muſt be expteſſed in the centi- 

cate, 

Neuertheleſſe, when the proceeding is vpon any other crime 
ef eccleſiaſtical coniſance, orin matters teſfamentary, matrimonial, 
or tor tithes &c, whether moued of office,or at the mſtafce of the 
partie; therethe Common lawe (as it was afore) is reteined, 

Nowe I finde precedents of theſe writtes in the Regifter, 
wherein no particular originall cauſe, but onely generall be ex- 
preſſed; which, as in other certificates of Biſhops as touching ba- 
ſtardy, & c. the Court beleeueth, without further trauerſe or exa- 
mination. namely in ſundry precedents of this kinde of writtes, 
is onely conteyned, that the partie was excõmunicated prepter : rs 
ſuam mam ſeſtam contumaciam: but what was the cauſe origi- — 
nall of his conuenting, out of which ſuch contumacie grewe, 
is not at all declared; and yet the certificates were allowed to be 
good in lawe. 

Like wiſe in another precedent of the ſame writ,though ſome 
more particularitie be founde; yet is it left ſo generally, as the 
certaine and ſpeciall cauſe cannot thereby be knowen vnto the 
Court, to which it is directed, For it is * certified, that a partie * Tidpag65.b. 
was excommunicated , propter ſuam manifeſt am contumaciam, 
in non parendo certis mamdatis licitic ſibi fattis : but what thoſe 
maudata were, is not touched. 


Aud as theſe Certificates doe only in generality mention the 
parties 


— — — 


8 — 
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id pag. 66. b. 


Reg ia breu. 
otig · pag. . b. & 
in breu. ludic 
pag 39. 71. b. & 
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Nou nar, br. 
pag 64.& 65. . 


re An Apologie of certaiue Chap. 2. 
parties contumacier, and diſobediences: ſo is there alſo a prece- 
dent there , of crimes themſelues certified but in a generality, 
whereupon a writ of excommunicato capiendo, was neuertheleſſe 
awarded, For it is * teſtified that a Clerke excommunicated prop- 
ter manifeſtas offenſas ſuas, was appointed to be attached, and 
thereupon impriſoned, 

Notwithſtanding this be a ſpeciall right and libertie of this 
Church of England, yet is not this writte de excommuntcato ca- 
piendo alwayes to goe foorth, and vpon euety certificate whatſo. 
euer of a Biſuop, or of other thereunto authoriſed; albeit the cer- 
tificate be contriued into neuer ſo due forme, For if he * that 
did excommunicate,be hiniſelfe for ſome ſuppoſed contempt to 
be attached atthe ſuite of the partie certified: then ſhall the exe- 
cution of the attaching of the partic excommunicated be reſpi- 
ted, till the other plea of the Ordimaries attaching be determi- 
ned: leaſt otherwiſe the parties ſuite againſt the Ordimarie ſhould 
be hindered by his impriſonment. Vet it is to be ynderſtoode, 
that a Biſbop all haue S:gnrficanit vpon his owne certificat, tou- 
ching an excommunication for contumacie , incurred euen in his 
predeceſſours time. 

But albeit the certificate be duely made, and the writte de ex- 
communicato capic udo be thereupon awarded footth : yet if there 
be looſe or corrupt execution thereof by the Sherife , or by his 
ynder officers; both the endeuour of the Biſhop, and care of the 

to haue contempruous perſons iuſticed, are wholy fru- 
ſtrated, Though this careleſ — times paſt were not ſo com- 


+ Reg.in beit · mon as no we it is; yet it + ſeemeth by the Ait and Plwries in 


P3g-65-4 


5 Ibid. pag, 65.b. it is teſtified by the Kings writ in this behalfe, A 
execution of it, redoundeth in contemptum re 
Eccleſi. 


the Regiſter, that Shetiſes, and their vnder officers were then al- 
ſo ſlacke ynough, to perfourme this part of their duetie: howbeit 
e yndue 

4 ,epiſe 
5192 


copi dammum nom modic um & grauamen, 


nem mani feſtam. In which regard, ſuch a negligent Sherife is (by 
la we) vpon a writ to be called into the Court, whence the writ 
iſſued; there to anſwere ſuch his contempt. 

The effect of the writ de excommunicato c , (when he 
hath his due courſe and execution) is double, Firſt, pon the ve- 
ry certificate ofthe Biſhop, the partic excommunicated, is to be 

debarred 
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debarred action in all the Qucenes Courts. Yet if vpon an Von nar. br, 
ton by him made from the ſentence of excommunication, he F... 

deliueted out of priſon; or haue a Swperſedeas thereupon; then 

is he not to be batted from action in reſpect of ſuch certificate, 

or of the ſentence of excommwnication, Secondly, the * partie is * Reg.inbr orig, 

to be impriſoned by his body. Per corpus ſuum ſecumdum conſue. S J. & b. 

tadinem «Anglia, tſticies, donec &c. This iuſtic iag by boc y ac- 

cording to the cuſſome of Englands committing to priſon; and 

that 3 without baile or mainpriſe. Nitherꝰ doth the writ de bo- , 

mme replog tundo, lie in this caſe, Now a man being thus in pri- — n= 

ſon, I Ade in law but two meanes of his deliuery. The firſt is, 1 — 1 

by ſubmitting himſelfe to the byÞop. This ſubmiſſion may be in A 

two ſorts : cither by preſent ſatisfattron, at or immediately vpon 

his deliuery ; or by cautiom put in, that he will hereafter perfotme 

it. Quia vicecomes ( ſaith a * writ in the Regiſter) nulla inde facta N brong 

ſatisfattrone, amt preſtita cautrame prout moris eft, de parendo man- * 

datis ecc leſia in forma iuris quoſdam deliberauitʒ iderrco &c. here 

we alſo ſee, to what end the cation (by the party excommuni- 

cate) muſt be put in, agreeably to dy other precedents of e 1 

this wit, v. de parendo mandates eccleſiein forma i. Which ks 

is to performe that which the hib ſhall reaſonably and accor- 

ding to lav, enioyne vnto him. Fot it was thought moſt incon- 

uenient, that he who had reſiſted the courſe of law,& contuma- 

ciouſly perſiſted in excommunication, vntill his impriſonment; 

ſhould now be truſted without good ſecurity firſt giuen, afore 

his delivery. This clauſe of thoſe writs inthe Rae, Fit Ther- 

bertꝰ dothtranſlate thus into French, wiz. de eftorer & obcier les 7 Nou. nar. br, 

ordinances & rules de ſcint eſpliſe, * 
Vnder the clauſe im forma iuris, is that other part of ſubmiſſion 

conteined: which is preſcribed by the law eccleſiaſticall in this 

caſe of ſubmiſſion and of giuing cantion; vir. de paremdo iuri. 

This appeareth by that writ in the * Regsſter, where a clerke im- Reg in br ong 

priſoned vpon the /ignificanit offered cantion to his ordinary (the. ©74 

biſhop of Elie) de prrends iuri; but yet could not thereupon alone 

be delivered, for that he expreſly tefuſed, to ſatiſſie tam de ininria 

eccleſie illata, quam de contemptu, as the writ required. This forme 

de contemptu & inixria, is not only here, but inꝰ other precedents Reg inbr.orig, 

alſo ofthis writ obſetued, as they be recorded inthe Rægiſler. e. 

F And 
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And in another writ by words more generall,yet tending to tlie 
lame purpoſe, v1z.' ad ſatisfacrendum'Deo & ſantte eccle/ie ſuffi 
cientem expoſut cantionem, To ſatisfie God, vu. for his continued 
contempt ot the kcies & power of his church: and zo ſatisfie the 
church, aſweell for the euill example and ſcandall giuen, as tor the 
needleſſe charges that he had put the officers vnto, to bring him 
to conformity. For it ſeemeth when a can was put in onely 
thus : de parendo iuri & mandatis eccleſie, in forma iuris that by 
reaſon ot the generall conceiumgthereotfundry tooke occaſion 
to wrangle & quatrell with that, which was after enioyned vnto 
them, as iſit were not conteined within the words or meaning of 
their cantion. and thei fore that clauſe that ſuch ſhould ſarzsfic for 
their contempt, & for the iniury to the church, was often vſed in the 
kings writsof that nature, to auoid all cauill, and for more full ex- 
planation. In ſuch caution, to things beſides are required: the 
one, that it be idonea & ſufficiens, as appeareth by all the writs in 
this behalfe, that be ſet downe inthe Kegyſter : the other, that it 
be offered by the party, whos to ſubmit himſelfe. For ic is * ſaid 
in one of thoſe writs thus, v. Idem i. cautionem ſaltem pig no- 
ratitiam (1x14 intentionem mandati noſtri prædic li) de [artsfacren- 
do de hutuſmod: contemptu c minria, ante quam i priſona prædic la 
deliberetur, offerre debet & tenetur, Fot a cuntiom is not impoſed 
by the Ordiuarte, but is accepted by him v pon the parties ſub- 
miſſion and offer therof; when he ſeeketh to be abſolued from 
the cenſure, and deliuered out of priſon. 

But what may be reckoned to be idonea c ſwfficiens cautio, 1 
finde not determined or colligible out of the bookes of Com. 
mon law, One kinde thereof which is pignoratitia,a cawtion reall 
or by gage, is mentioned in the next allegation afore. And in 
that itis there ſaid, the party ſhould put in cautionc m ſaltem pig- 
noratitium, we ate thereby giuen to vnderſtand, that the courts 
of Common law doe take knowledge of ſome other kindes of 
cautions beſides this, and accounteth ofthis, as being not af the 
molt gricuous ſort of cautions vnto the partic, 

The word Cawtio is a terme taken out of the Cimill law ; for 
which (at the Common law) they® vie ſecutitie or obligation 
&c. therefore what be the ſeuerall kindes of cautions, mult be 
taken out of that learning, 


[ autions 
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Camtions in Ciuill law be of three ſotts: one is Frdeinſſcria, as 
when a man bindeth humſclfe with ſureties to performe ſome- 
what, anothet is Pignorativia or reals; Cautio, as When a man ga- 
geth his plate, or morgageth his land for pertormance, the laſt 
is Imratoria camtio, as when the party which is to performe any 
thing, taketh acorporall oath to doit, By the Ciuui law, a Iudge 
is not bound to accept of this ĩaſt, vnleſſe the partie will allo 
ſweare, that he is not able to put in either of the other, And 
therefore where Ordmaries doe promiſcuoully at abſolutions 
accept this /wratorte caution offeted de parendo 19, & lande 
mand itis eceleſie, in forma iuris; they doe mote then they ſun- 
ply need to doe; antliather gratitie then doe any gricuauce to 
the partie, as ſome haue thought. 

For ſeeing this hath bin the molt vſuall, nay (for a long time) 
almoſt the only caxtion giuen at abſolutionsʒ that they may law - 
fully ſtill accept it, is made manifeſt by ſtatute, vu. ſanmy and 
reſerning to all archbiſhops and biſhops, and all others haumg aut hari- 

tie to certifie any perſon excommunicated, like amthoritie to u 
and recerne the ſubmiſſion and ſatu fattion of the ſaid perſon ſo ex- 
communicated, in maner and forme heretofore vſed, and lum to ab- 
ſolue and releaſe. &c. 5.Eliz., cap. 23. yet is not any of them ſo 
ſimple, but he will thinke cither ofthe other two (f they be of- 
fered) to be better ſecurity then the parties bare oath; a matter 
ſo little regarded of moſt mea in theſe latter times of this bad 
world. For ſatixe ei mcumbere rei quam per ſone Reall ſecuri- 

tie is more ſafe then perſonall. 
Now when ſuch cawton is offeted as the Ordinarie doth ac- 
cept of, for che parties performance of that which ſhall be enioy- 
ned vnto him: ſhall he needs be forced to ſend for a writ of de= 
liverance vnto the Chancery? No verely. For the biſhop hiniſelfe, 
if he will, may enioyne the ſbirrffe to deliuet him. Accedas (faith 
the writ vnto the ſbiriffe ) in propria perſona ad eprſcoprm, & ex * Reginbr.orig, 
parte noſtra moneas & efficaciter indicas , vt accepta camtione — 
predifla, ipſum mandet deliberari a priſona. And againe, a writ 4 
to a biſhop runneth thus: CMandamus gucd accept cantione 
predifta, ipſum deliberars mandetis , alioquin quod noitri eft in 
hac parte exequemur, And therefore Fu Herbert ſayeth plaine- * Nov, nar. tr, 
lie, that the byſbop, or hee at whoſe certificate the partie was 555% 

F 2 taken, 
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taken, may command the ſviriffe to deliver him out of priſon, 
But what if the Ordinarie ſhall refuſe to admit of the caution 
offered, and thereupon to releaſe him, albeit the cantion be good 
and ſufficient : ſhall the partie remaine ſtill in priſon? Nay, the 
writte de cantrone admittenda, is prouided for remedie in ſuch a 
caſe, This not deliverance, after ſufhcient cantion offered, may 
happeneither ypon negligence & delay in the biſbeps vndet-c t- 
ficers; or vpon his oe wilfulneſſe. Vpon ſuch vnder-officers 
delay; as when the biſhop willeth them to abſolue the party ex- 
* Keg.in br,orig. communicated : in which caſe the ſbiriffe is not to make deliue- 
.65 b. m_ . a. 
ou. vat. brew, TANCE, till it appeare vnto him, that the party is (indeed) abſol- 
P26; ued. Neither is ſuch officiall'or archdeacon bound to certifie the 
ſhiriffe, that my baue recciued letters from the biſhop to ab- 
ſolue him: but the ſburiſfe ought to go or ſen. to them, to know 
the truth, and accordingly to make deliverance. If it happen 
vpon the hb one wilfulneſſe; in ſuch caſe I finde two de- 
| Reg, pag. 66.4, gtees obſerued in proceeding: for firſt there goeth a wricteto 
Nou, nat. brew the biſhop himſelſe, that he admit of the caution, and alſo that 
P3$-63-% he command the partie impriſoned tobe delivered; or elle the 
king will doe that which appertcinethto him, in like caſe to 
be done. 

But if this will not ferue the turne, then ſecondly may the 
4 Reg,in br,ori haue a * writ directed tothe ſhire: that in his o ne per- 
ho bake repaire to theſh bp, and on —— behalfe — 
pag.63 d. ** him, and effectuall require him; that raking firſt ſuch canton, 
he command the priſoners deliverance : and that if he ſhall te- 
fuſe inthe — doe it, then the ſhiriffe himſelſe 
Reg rage. (raking 5 ſuch ſufficient caxtion of him) doe deliuer him. And 
ifthe ſhuriſfe alſo ſhall appeare to be neghgent or wilfull; the 
« Reg.66a, © partie may haue the like writtetothe Coroners, But they mult 
likewiſe firſt (before they deliver him) rake ſafficzent caution of 
him, viz. de parendo mandati eccleſic in forma iuris & de ſatis- 

faciendo tam de conte mti quam de imiuria eccleſie illata. 
Ifthe ſhiriffe be too forward, ſo that the byſbyp feareth that he 
Nou gabe. Will deliver the” priſoner by coulouroffome wntre, without ta- 
— — 54% king ſuch cation, as may be iudged ſeſſicient then may the hi- 
&%,  ſhroppurchaſeawrittothe ſorreffe, that in no caſe the pritoner be 
deliucred; except in his preſence, he offer to che bſbop cantionem 
ſaltem 


Part.t, proceedings in Courts Eccleſraſticall. Is 
ſaltem pignoratitiam ; at the leaſt a gage or reall caution, de ſa- 
ti faciendo, ce. 

But if the Shiriffe ſhall in deede deliuer him out of priſon 


without ſuch ſofficient cantion (Which in the Rege#ter is thus ex- r- 
pteſſed; nulla inde fatta ſatiſfaftione, ant praſtita cantione prout — . 


moris eſt de parendo mandatis Eccleſi,in forma ini) then muſt a 
Wric goe foorth out of the Chancerie , for the new attaching of 
the priſoner ; conteining alſoa Venire facias for the Shiriffe ; 
that hee doe appeare and anſwere his contempt, For ſuch his 
dealing, is there ſayd tobe, In laſionem liber tatis eccleſie, & con- 
temptum maniſeitum regis. Thus much touching the fiſt meanes 
of deliuerance of a —— excommunicated out of priſon. 

The other meane for deliuerance of ſuch excommunicate 
perſon out of priſon, is when hee hath appealed to a ſuperiour 
eccleſiaſticall ludge, from the ſentence of excommunication gi- 
uen againſt him; as yniuſt, or as voyde and erroneous, For if hee 
teſt in the ſentence giuen, then mult hee needs ſubmit himſelfe, 
and offer caution, as afore is ſayd. But if hee holde himſelſe 
to bee vniuſtlie delt with, and _— — ſubmit: then 
ought he not to be enlarged out of priſon, eAppella- 
tron made to the — Eccleſiaſticall Iud bs is the 
onely competent and able Iudge (in that behalfe ) to deter- 


mine; whether hee haue bene duelie proceeded with, and right- » Reg.pag,69.b. 


fully excommunicated, Iuxta canonicas ſanttiones,or not: as ap- 


& 7. a& b. 
Nou nat 


peareth by ſundrie of theſe Writes in the Regi#ter, and other» pag.64,c. 


wile. 

The reaſons why ſuch one is not to bee detainedin priſon 
that hath appealed from the ſentence of excommunication, are 
firſt, becaule vpon the eAppellation, the Iudge from whom it 
was made, doeth thereby ceaſe to bee his ludge in that cauſe. 
Secondlie, for 3 that the nature of an appellation is, to put the 
eAppellant into the ſame ſtate that he was in before the ſentence 
given, for the doubtſulneſſe that is in the meane time of the va- 
liditie or inualiditie of it. Tlurdlie, by reaſon that where the pre- 
ſence of the [ndge to whom the Appellation is made, may be had; 
there the partic Appellant is (for the time) vſuallie abſolued and 
releaſed from the excommunication, Laſtlie, leaſt by his impri- 


ſonment hee bee hindered fromthe effectuall proſecution of his 
F 3 Appeale, 


3 Ibid pag.. 2, 
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Appeale,which may happen ptooue to haue bene iuſt. 

If allegation bee made to the court in his behalſe, againſt 
whom the Writte de excommunicato capiemdo, is awarded and 
gone foorth, that he hath appealed : and yet it doe not authenti- 
callic ſo appeare by pablike mſtrument there ſhewed; yea (tor 
the moſt part) euen where ſuch pablike inſtrument hath bene 

* ſhewed : a* Writte of Scire ſacias firit goeth foorth to the Shi 
Nou nat. be. pag, viſfe, that he doe * warne the Biſbep, and him who did proſecute 
_ — the partie impriſoned ; to come into the coutt, and there to ſhew 
$P%-7%* caule why the Shiriffe ſhould not ſurceaſe from attachin g him, 
or deliuet him if he be aforc in priſon, whiles the matter. of the 
Appellatien dependeth. In the iame Writ alſo (tor the molt part) 
is contcined, that the partie (if hee bee taken either ſhall bee 
3 Reg.pag.69.%& brought vp into the Chancerie, vnder (ure and ſafe gard, or elſe 
Nou un be. pag Mall find ſufficient mainpernors that ſhall yndertake for him bo. 
65.C, dic for bodie, for his petſonall apparance in court at the day pre- 
fixed;alſo that he ſhall proſecute his Appeale, and that hee thall 
receiue and endure what the court ſhall thinke good to order 
4 Reg,pag70b. him vnto ; yea * that his mainpernours ſhall ſafely euen redeli- 
uer him againe to the priſon where he was; if ic ſhal happen that 

the court ſhall ſo order it. 

Now if the Biſhop, when the proceeding was of Office,or the 

5 Reg pag. yo a. Partie at whoſe inſtance it was; doe not come ypon the Scire fa- 
cias ſetued at the day prefixed, or at furtheſt quarto die poi, (vnto 
which day the cultome of the Chancerie is to continue the Pro- 
ceſſe)thẽ is the partie to be deliyered out of priſon; ſo that ic doe 
firſt appeare by publilę inſtrument that he hath in decd appealed, 

Reg pag. yo. b. Fo if the Diſbop and hee that proſecuted,cither by them- 

Narbe. pag 6g. c. ſelues or by their Attorney, doe come at the day prefixed; and 
hee that was impriſoned ot his mainepernours doe not come : 
then a Writ for the reattachment of the excommunicated per- 

. ſon gocth foorth to impriſon him; vntill hee ſatiſhe ram de con- 
temptu,quim de iniuriaeccleſie lata, And likewiſe an eAttach- 
ment for his mainpernours, to be brought into the court to ſa- 
tiſſie the King, the Biſup, and him that proſecuted; and to re- 
ceiue what the court ſhall further conſider. And this courſe of 
Serre facias before the partie be deliuered, doth ſeeme chieſlie to 
be obſerued; when there may be doubt made, that ſome cauſe 


may 
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may be alleaged (by thoſe who haue intereſt) why hee ſhould 


not be deliuered. 

If no ſuch doubt may be made, and when by very * authenti= * Non ner. be. 
call publike mſtruments (he wed foorth in court) his appellation e- $54 
uidently appcareth ; there ſometimes without any Scire facias 
hiſt awarded, a Swperſedeas is directed foorth vnto the Shiriffe, 
Neuertheleſſe (in this caſe) the partic muſt withinthe yeere of — 
his Appeale, by witneſſes or othe; prooue his diligence in proſe- vas 68.. 
cuting his Appeale with effect. 

For there are precedents of ſuch Writs inthe Regiſter, where 
no Scire facias before the Superſedeas went foorth, ſot any thing 
that there appeareth,viz., Q nia C. appellanit A. ſententia excom.. AA 
munication tanquam ab iniqua, & proſe quitur appellationem cum Nou nat br. 
effeftn,pront per mſtrumenta publica apparet : no; nolentes quod pra- e 6.4. 
fato C. per pr edittum brene noſtrum dia pr ecludatur, quominu dic la 
appellations ſuæ negotium proſequi poſſut in forma iuris, &. maxime 
cum appellanttum ſtatus debet eſſe inte ger, aleo pendente appellatione 
ſuperſedeas,coc.And thus farre ofthe lecond means of delivering 
an excommunicated perſon out of priſon. But moor other means 
then theſe two, (for my part) I haue not hitherto found mentio- 
ned in any Statute, or any report of the Common lawe; though 
I have carefully ſought for thein. 

Now ] will reſume againe (after this long, but Itruſt not vn- 
neceſlarie digreſſhon)the ſecond member ot ecclefiafticall Iuriſ- 
diction; called contentroſa [mriſdittio, That is, when ſuch matters 
be handled ; againſt which ſome partie ſtandeth, or is delt with 
thereby again(t his will. If it be contentioſe 1nriſdiftronce, whether 
it be for aright there demandable and determinable, or elſe for a 
crime there puniſhable, (which ate the heads of all htigions [nriſe 
dic tion eccleſiaſticall) it cannot be intended, that pars rea is contra 
quem res agitur, the partie to be delt againſt, will gratis without 
proceſle appeare, & fro time to time — it happẽ ſom- 
times by colluſion w the plaintife. And in this teſpect (amõgſt o- 
thers)it is ſaid, that iudciũ redditur in inuitũ & Reus is called pars 
figieni the partie preſumed to come thither againſt his will, and 
willing inovgh to be gone if he might, Therfore if any cauſe, be- 
hdes thoſe two, ſhall be proued ſuch,as the Ordinarie may law- 
fully deale in; it wil folo w that in ſuch a matter alſo he may vie a 

citation 


— —— I” — —— — „ — 
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citation to call him. Dato enim principali, neceſſaria adiacentia ve. 
niunt in con ſequentiam. 

But that an Ordinarie may deale in ſundtie other cauſes be- 
ſides theſe two, it ſhall appeare both by Statutes (which are the 
iudgements of the whole Realme) and by the — and 
— opinions reported in the bookes of the Common 
awe, 

In diſcourſe whereof will appeare not onely vi that the 
matter is ſo, but alſo dn, n. the reaſon why, and in what 
maner and ſort it is determinable or puniſhabie there: bein g three 
principall queſtions to be opened, for the perſect knowledge of 
anything that is to be handled: and ſeruing in theſe controuet- 
ſies, to ſome further vic and profite, which may lighten you in the 
length of the diſputation. 

Purſuing therefore the two former heads of that part of Ec- 
clefiaſticall Iuriſdiction: firſt the matters by /itigions Iur i ſdillion 
demandable and determinable, are either ſuch as ate yeelded to be 
meere Eccleſiaſticall (by the authors ofthis opinion) viz. Teſta- 
mentarie and CMatrimoniall: to the firſt whereof (for affinitie 
ſake) I adde lat , (ſuch as may not be termed Teftament:, ) 
Codicils, Legacies, Adminiſtrations, & Sequeſtrations of the deads 
goods, (commonly called letters ad colligendamn : ) and to the 
later, I 1oyne diworces, tattitation of CAMatrimonie, queſtions of 
legitimation or ba#tardie, for reſtitution of a mant wife taken 4- 
way, that a man ſhall receine his wife againe, and ſutes for good; 
or chattels promiſed with a woman in mariage : or elſe they are 
ſuch others (claimed to bee Eccleſiaſticall) as remaine ſtill (by 
this opinion) in controuerhe , All which (I thinke) may bee 
comprehended vnder the generall terme of reliqua tra Eccle. 
fattica. 

And theſe are eithet ſome duetie ariſing at firſt ypon exer- 
ciſe of voluntarie [wriſdiftion, and yet by demiall made Iii 
& luch be recall compoſſt tons ſought by ſome partie to be diſanul- 
led procurations penſions, Symod ali, Pente coſſalt undemmitres, fees for 
probates, &. ot growing due only vpõ exerciſe of lg tou Iuriſdi- 
fion:& theſe are either due to the [ndge himſelſeſ as fees of cirarr- 
ons, fees of ſentences c&c. ) ot ate due to others attendants in the 
Court, (as fees of Adwocats,Prottors, Regiſt eri Apparitora, &c.) 


or 
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or elſe they are ſuch as are due to CAonifters in the Church, that 
haue no title, as wages for a Curate, or a Clerke,or vnto a Munſter, 
that hath title. And this right of a Miniſter that hath title, tou- 
cheth either ſomething incident to him, as to name the Pariſh 
Clerke : or concerneth the whole 2e and intereſt in and to his 
beneſice or elſe toucheth but his maintenance and living, His an- 
tereft and title tendeth either to atiaine it when he pretendeth 
juſt title to it, or to reteine it being in his poſſeſſion, ot elſe to reco- 
ner it being bereaued or ſpoiled of it. 

The dueties which concerne QNliniſters maintenance, are 
tithes of all bmdes , Oblations, Obnentions , Penſions , CMortmaries, 
Churchyard or place of buriall,c5c. Or laſtly, it is ſomething, that 
is due to a whole Pariſh, as to hane a Chapleine found , or dinine 

ſermice,or Sacraments admimſtred among it them, or ſomething due 

to their Church to be delinered, or for a Pariſhioney to be — 
rie with the reſt to reparations of the Church, to ſeates, to bels, to 
the buying of bookes , of Nenſſles, or ofother ornaments, and 
requiſites in the Church, 

Concerning cremes & offences claimed to be puniſhable by [n= 
riſdiftion Eccleſiaſticall:they may al(Ithinke)be reduced to tome 
of the three heads, touched by S. Paul: viz. as being contrary ei- 
ther to Pietie vnto Gad, to ſuſtice towards our nerghbonr,or Sobrietie 
toward; our ſelnes,That which is againſt God ; the Latiniſts cal by 
the name of /mpietas;that which is againſt a mas neighbour, they 
terme Facinu and that which a man deſigneth againſt himſelte, 
Flagitium. albeit the two laſt be oſten contounded, without any 
curious obſeruation of ſuch proprietie of wordes. 

Againſt Pierre to God-warder,are theſe : b{ſafphemie, ſwearing, 
idolatrie hereſie, erronr in faith ſchiſme apoſtacie from Chriſtiamtir, 
not frequenting publthe wayer neg left of the Sacraments, periurie in 
an Eccleſiaſticall Cont or matter, diſturbance of dinine ſermice, vo- 
latmg and prophaning the Sabboth, and ſuch like. Contrary to Ju- 
ftice are theſe: Simone, i ſuric drffamation, ſubornation of periurie in 
a Court Eccleſiaiticall: violence to a Mmiſter, ſacrilege, dilapida- 
trons not building of a Church enionned by ateſtatour; not fencing the 
Church-yard; not repairing a Church or Channcell, or not keeping of 
it in comely ſort; or when a Church. warden refuſeth to yeelde an ac- 
count of the Church ſlac ę, & goodes; 8 violating of a ſequeFtration 

made 
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ma lde for tithet not paide; hindering to gather or carry tithes; money 
pro miſed for red:eming corporal penance , and detaine1; Contempt 
to th: ccclefraſticall imreſdittion , fighting or brawlmg in Chanch or 
Churciipund. and ſuch like, And againſt Sobrietie ate thele: all 
Incontmencie (not made death by thelawe of the Realme) he- 
ther committed with one which is of his kindred in blood, for- 
bidden cither in genetalitie, or by ſome of the degrees Leamiticat, 
or with one of his alliance ſo forbidden, both which are called 
inceſt: ot committed by ſuch whereofthe one is married, which 
is adulterie: or where the one of chem hath bin maricd , termed 
by ſome /fxprum : or where both be ſingle, termed ſimplex form- 
catio: or whether it be marying of tro wines, or being maried vnto 
two hutbandes at once, which is called Polygamie : Sollicitation of 
a woman: chaſtitie drunkenneſſe, filthie ſpeeche ,and ſuch others. 

There be allo certaine puniſhments and cenſures (be ſides 
theſe) which Ithinke will be yeelded to be matters of eccle/iaſti- 
call inriſdiftion, as entoning of penance; ſuſenſion from entrance 
into the Church , or from the Lordes ſupper , or from execution 
of a miniſters office, or from his benefice; ſequeſtration of a bene- 
fice; interdiction of ſome place, from hauing ſeruice or ſacra- 
ments there adminiſtred; interd:tion of ſome certaine ate, (as 
not to marry, wailes a ſuite matromonall dependeth) and excoms- 
munication, the leſſe and the greater. 

I doe alſo finde ia writers of the Cimiland Eccleſiaſtical lawes, 
certeine offences affitmed to be of eccleſiafticall connſance: which 
may ſeeme (cuen in this Realme) to be ſuch, albeic I doe not ex- 
preſly reade them to be ſo accounted, in ſtatutes ox teportes of 
the Common la wes. As for violation or perturbation of libetties ec- 


oben names cleſiaſticall : for admitting of excommunicated perſons , vnto 


action or teſtimonie in a remporall Court: forging of letters and 


Seng. 4e p. matters eccleſiaſtical, as teſtimonials for orde ining &c. or vſing 


and parting them in practice wittingly: 6arying excommuni- 
cate perſons, or notorious heretikes in the vſuall places 
of good Chriſtians: abbettewrs and voluntary 


company keepers with perſons excom- 


municate : and digger 5 ypot 
corples buried, - 


CHAP, 
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Pert. v. proceedings in Courts Eccleſiaſticall, ⁊ 
CHAP, III. 


That matters in the former Chapter adioned to te lame ntarie and 


matrimonial cauſes (though properly they be not of teſtament or 
matrimonie) are of eccleſtiaſlicall connſance , and home farre. 


O Ouching ſuch as I haue adioyned for necere- 
1 neſſe of qualitie, voto matters teſtamentarie: 
> 


H Firſt a mans aft will, (whereby /egacies be gi- 
Auen, but none is therein made executeur) can- 
Anoc be called a teſtament. The like is to be ſaid 
=_ of a rodicill; and a legacie — it be giuen 
by teſtament, yet may it alſo be giuen by ſuch a laſt will — can 
(in neither caſe) be properly called a matter reſfamertary, be- 
cauſe it is but Delibatio hæreditatis, or ſucceſſu particularis, And 
by luite for a /egacie,neither the teſſament commeth directly and 
principally to be proued, nor yet to be impugned. But much 
leſſe may adminiſtrations and letters ad colligendum , be proper! 
accounted matters teſlamentarie, becauſe they are — 
when a man dieth inzeſtate,or per viam inteſtati. Be ſides that, the 
courſe of graunting adminiſtrations was not at the common law, 


* 
o 


but came in by ſtatute, long after this write of Prohibition 31. x4 f. p.. 


(whence this controuerhie ſpringeth)is pretended to haue beene 
framed, 

As for diuorce (which by like reaſon I ioyned with matters of 
matrimante) becauſe it tendeth to the ouerthrowe and diſſolu- 
tion of marriage; it cannot be termed(properly)a matter of ma- 
trimonie: (though no man can be aizorced but he which hath 
beene marricd) no more then blindneſſe may be called ſeeing, 
for that nothing can truely and properly be ſaid to be blind, but 
ſuch as e*ther once did ſee, ot by nature of the thing, ſhould haue 


eycs: Prinatioenins pra ſupponit Haben. This appeareth alſo by 24Hf,can, 


a ſtatute; where e r is contrediuided and reckoned as a di- 
uers ſuite from a cauſe of marrimontie. 

Likewiſe iaftrt ation of marriage, becauſe it tendeth(bythe in- 
tention of him that bringeth the ſuite) to be cleeted of a matri- 
monie ot contratt matrimomi all, that is pretended bythe other par- 
tie: it can no more ptopetly then the former, be called a matter 
of matrimoris. As for goods or chattels that arepromiſed with a wowa 

G 2 m 


— 
z — — 


: * M. 2. H.;. Fx. 
telta. 4. 


* Treatiſe of 

| Conſt prou. & 

; leguine, printed 

| by Thomas G04. 
hey rempore 1. 

ö A. cap. 1g. 


[ T. 3. H. 7. 
1 ſul. 23. 


5 
1 
if 
| 


þ T. 13 Hg. 


1 
| 


22 An Apologie of certaine Chap. 3. 
in marriage, who ſeeth not, that it is a meere circumſtance, no- 
thing touching the validitic or inualiditie of a matrimonie yet 
neuettheleſſe (I take it) no man is ſo wedded to his opinion, that 
he will deny the conilance of theſe matters to belong to the 
Eccleſiaftrall iuriſdiction, aſwell as cauſes properly termed teſta- 
mentary or mattimoniall. 

But I purpole to make the matrer a litle more plaine, ard 
withall to ſhewe, aſwell when and howe ſome matters 1efta- 
mentary themlelues,as the reſt annexed to reſkamentary or matri- 
monial cauſes(which Ifinde touched in the lawes of the rcalme) 
doe belong to the conilance of an eccleſiaſtical Court, & when 
and howe vnto a temporal Court; beginning firſt with teſta- 
ments. Thi ſe are to be proued before Ordinaries ſaningm certaine 
places mhere the lo d in his temporal Court (by cuſtome ) prooxes the 
teſtamenti of his tenants. 

The (non lawe doeth not permit an Eccleſiaſtical! perſon to 
declare his will, and to diſpoſe of ſuch goodes as he hath gotten 
by of his eccle/ia/ticall promotions as he liſte: but they 
mult be left to that Church, by which he gotte them. But * the 
lawe of this Realme is, that Clerhes may make their willes as liberally 
and freely, as any Lay man may : and that thangh they lune them, for 
their (firituall miniſtration, And therefore by realon of this con- 
tradiflion and repugnancie to the Common lawe, ſuch Canons are 
here ot no force. nor in practice. 

Touching executouts, it is ſometimes to be determined by the 
Common laue, in what caſes, and who may be made an execu- 
tour: for 4 * woman (by the Common laue) map mae her lui and 
e xecutour of ſuch things whereof ſhe was execmonr to another before, 
or of c duetie due onto her before coner ture. or of rent being lelunde, 
vpom a leaſe male vnto her for terme of life ,or of a leaſe, or of any 
thing whereof he Poſſeſſion muſt be attained by atlion : but ſbe cannot 
make him exccutour of that which ſhe hath m poſſeſſion . for by the 
very entermariage the prepertie is in her buthand: albert, by the Spi- 
rituall law,aſwelim the one caſe at in the other ſhe may make her huſ- 
band executowr:which ſ ſaith Tremayle and Frowicke whether it be 
their law or no, ii not to be ai puted by the ( ommon law becauſe we are 
ignorant. and cannot mdge what is their lame. 

Aad if a man be codemned in coſis in a court eccleſieſtical,c>after 
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die making an exec uta by the opinion of King ſmell)it is as good 
reaſon to ſue the executonr in a ſpurituall cauſe, according to the Spi- 
ru Lame, as to ſue him for a temporall matter in the Temporall 
Lare. Elſe( faith he) when an amends is adindged in a Spiritual 
cout ana the partie dieth the ether ſhaulde be without remedy which 
werenoreaſon : and none did gainſay it. But 4 © man may not ſue 4 . * 
an exccutour in a Spiritnall Court, for the teſtators debt : alben if the ut — 
teſtator enioyne the executor to pay the debt to him, hee may then ſue 
for it in Court Spirit mall. becauſe of the intunttion and promiſe. And 
this ſheweth how an Executor may be ſued or not ſuedinanEc- 
cleſiaſticall Court. 

Now an Executor may ſue another in a Spitituall Court tou- 
ching his teſtatours goods, in this caſe, vis, Fa man deniſe or — 
bequeath cor ne growing or goods d nto one and a ſtranger well not ſaſ- — „ 
fer the execmor to per forme the teſtament for this le gacie, he ſhall ſue 
the ſtranger for it, in a Spiritnall Conrt. But if a man take from the 
executors. goods bequeathed: for thus the execmtor muſt vſe his attion 
of tre haſſe, and not [we in the Spirituull Court: for | executors Can R. 3. 17. 
not ſme for the good! of their teſtatoxur im a Court Eccleſiaſticall, but 
at the Common Lawe, If * a teſtament beare date at Cane in Nor- * Tat. d. 
mandie and be prooned im England, the executour may vpon ſuch te- 
ſtament haue action. 

Oflegacres or demiſet it will be ſufficient to touch a few points. 
In the books of the Common Law it is ſet do vne that they he 3. Nl. aeg. 
reconered im a Spiritual Court. and not in a Court Temporall. There- 
fore © if a termer of certaine land bequeath his croppe, and die, the © .f. ll. j en 
Spiritual! Court ſhall bold plea thereof. Like wiſe, where one ſued — 
in Court Chriſtian, for goods demiſedby teſtament which another clat- 7 46. E. j. ſol. 2, 
med by drede of gift, and thereupon brought a proh:biticn,and ſhewed 
the deed of gift,and alledged withall, that the defendant was neither 
executor nor adminiſtrator: yet becauſe it was by name of a le gacie it 
was ad:ndged to belong tothe Spiritual comrt.bywhich it was to be de- 
termined, and the circumſtances to be tried, whether the demſe were 
gooder not, And in reſpect, a man hath ſuch action againſt the 
exccutor for a legacie before the Eccleſiaſticall ludge, therefore 
the * legatarie or deniſee may not of his owne head, take the goods or * 14,16. F. 5, 
chattels deniſed to humſelfe , out of the poſſeſſion of the executonr, 
And for this alſo eſpecially, becauſc ® the Lare doeth not binde » T. a. G. 
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that the legacies ſpall be aſſigned, payed, or delmered, untill the debts 
» Bracon. lib.g, of the teſtatour be ſatisfied and payed : Bur becaule ' a franke tene- 
0. 16. ment or inheritance demſed , ts not demaundable in an Eccleſiiſticall 
» Perkins tit, Court, bur in the T emporall: therefore the *legatarie( according to the 


2 deniſe ) without further aſſignment or delinerie, may enter into them, 


after the death of the teſtatour. 
3 Reg. in be. Ifa man by his teſtament do bequeath goods to the fabric ke 
98.P25-48-2. of a Church: for this legacie the ex2cutors may be ſued in court 
+ Libertiesof Eccleſiaſticall. Allo, if * wardſbip or c*attelsreall( as aleaſe be be- 
On queathed by will; a man may ſuc for them in the Court Eccleſſaſti- 
Realme, by lobn call. ut mot ſo for Lands demiſed. 
ted by Kl ib, If teſtatonr by his teſtament doth charge his executors to pay 
rempoce en, hin debts: the creditours ( in reſpect of ſuch charge )may ſac for them 
E lbidem, f inthe Court Eccleſiaſticall, When a man (as I doe interprete it, 
being executour or legataty, and ſo emoyned by will) doth refuſe 
to collate or ere a Grammer Schoole,and is er By ſned ma Court 
Eccleſiaſtical, if he purchaſe a prohibnion: the other partie ſball haue 
4 conſultation, 
Touching committing of adminiſtrations, by the very ſtatute 
. whereby they were eltabliſhed it is enacted, that? where a man 
dieth inteſtate, the Ordinaries ſhall depute the next and 1,0it l full 
friends of the dead perſon inteſtate,to adminiſter his goods : which de- 
pmties,as they haue attion agamſt others in the Kings Conrt, for to re- 
couer the debts owing to the dead ſo in that Court there lieth action 
againſt them, for ſuch as the dead did owe: but they are made acc un- 
table tothe Orainaries,as executours bein the caſe of teſlament cc 
2— And when ſuch letters of admintitration be ſue med vmder the Ordi- 
— naries ſeale, or when a teſt ament is ſo ſhewed, a mar. hath no dire(t 
trauer ſe againſt it in the Temporall Court. 
That to ſequeſter the goods of an inteſtate, cõmonly called let- 
ters ad collig endum, belongeth to the Ordmary,appearcth by this 
» 9.1.41%. caſe: If an Ordinary ſequeſter the goods of an inteſtate to another 
man, and a third diſtwrbeth here the Ordinary hath am ac lion of treſ- 
paſſe at the Common law though the ſequeſtration be a f iritval ate, 
becauſe he had poſſeſſion yet he cannat hae an ation of debt, ab ci 
attions of debt in this caſe runne agamſt him, But if the Ordinary da 
ſequeſter the goods (ex officio, or for any contumacie ) which g 1m: th 
vo poſſeſſion to hum, there the Spiritual l Court. ſhall haue nur iſ dic lion. 
That 


— 
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That diuorcet are of Spirituall iuriſdiction, is apparant by ma- 
ny bookes at the Common Lawe, needleſſe to be rehearſed: but 
whereas prohrb1tion lay in Corbets caſe vpon a ſuite brought in » 12,Hg.24; 
the Sprritna/ court,to repeale a dimorce, and colequently to make 
che iſſue ofthe ſecond wife baſtards, whereupon no Conſultation 
would be graunted ( which may therefore ſeeme to make this 
point doubtful it was not, fot that the Court Eccleſiaſtical might 
not hold plea of diworces: but the prohibition lay, becanſe the title 
and diſcent were compriſed m the libell: and this was agreed to be 
the cauſe, by the Court: and ſo it is reported by Brooke, And if * Brooketit, 
a man gine goods in mariage with a woman vnto the hu;band,if they RR — 
be afterward dmrced ,it was holden, that the woman dixorced may ſe ene f 
wel ſue for thoſe grods in Court Chriſtian, Bur if any further doubt — 
ſhould ( hetein) vpon the former caſe of Corbet remaine: That 
ſtature which *afhrmeth,that dinorces (by appellation ) were caried 24H. ca. 12, 

forth of this Realme unto Rome , like as other cauſes Eccleſiaſtical of 

teſtament, of matrimonie, of right of tnhes, oblations, and obuentions, 
and appointeth how delegates ( vpon ſuch appellations made) 
ſhall determine them all within the Realme, doth put it cleare 
out of doubt. 

Likewiſe where it is affirmed by a farre elder ſtatute, that Ordi- 
naries are) hoch to certifie amd trie of baitardie and big mie, which 1 „ff m6 
(tor the molt part) cannot be done, without the conuſance of di- Cleo ap. 3. 
norcei, x hetreupon the former (eſpecially)doth depend. 

As for? queſtions touching Ba#tardie or Legitimation of any, « Regi. in bee. 
it appeareththat at the Common Lawe, they do belong to a court reborn | 
Eccleſiaſtical;and vpon a writ,are to be certified into the O ee t ip 
Courts, by the Biſhop. If 7 a man be ſpoyled of the poſſeſſion of 22 aba 
his wife: ſo farre forth as the Action doth but extend to be reſto- 
ted to her poſſeſſion; it mult be handled in a Court Eccigſciſti- 
call: notwithiſtanding ( ſayeth Good dall in the Booke afote- * g. of 
faide) that a man for his wife onely, may haue Action oftreſpaſſe Þ* — 
at the Common La we; and alſo a writtc, de tre abdntla cum bo- the Lawes of the 
* uri. — 

Alſo for a man that liueth aſunder from his wife, there lyeth 
Action in a Court Eccleſiaſtical,for him to tece iue het againe and 
to cohabite with her; as may be gathered by that ſtatute of 15.4.1 c. 30 


Weſtminſter the ſecond; where it is prouided; that awoman 2 
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from her hushand, ſhall looſe her derer : except the hub and (without 
compulſion Eccleſiaſticall ) doe receins her agaiee, Therefore for a 
man torecciue his wife againe, cowpnlon Eccleſ, may ( in ſome 
caſe) be vied,with allowance of the ſtatutes of this Realme, 
Laſtly, itremaineth to ſhew here when, and howe, goods and 
chattelspromiſedwith a woman in marriage(a\terthe marriage ac- 
complithed ) be demandable and determinable in the Court Ec- 
cleſiaſticall. For beſides one or two caſes afote rehearſed, where 
(by the way) ſo much is implied, ir appeareth by many conio- 
: 22.Afſifarum nant iudgements in the very point. For if a * contratt be made be- 
— 5 con. treene two men, that if the one will take to wife the others daughter, 
cordat u 16, then he will giue him tenne pounds: In this caſe, if the money be to be 
— per Firth. Le maunded, it ſhall be demanded m the Aung Court : becanſe hee did 
prob, 23. ; a : 
not promiſe the money with his daughter in mariage,but by way of co- 
wenant that he ſhould marry hi: daughter, But if he had promiſed the 
money with his daughter in marriage, then it ſhoulde hane bene de- 
mamunded in Court Chriſtian. 
» 14. E4,4.6, Likewiſe* m an action of debt, the plaintife declared that he had 
married the daughter of the defendant, and that he ſhould bane twen- 
tie pounds in rei ett thereof: and by agreement of all the Inſlices of 
the Common Plees, without any anſwere of the defendant ,ut was de- 
creed that the plaintife ſuoul i haue nothmg vpom his writ becauſe it it 
d:terminable in a Court Chriſtian , and is of the ſame nature, as the 
Reg fol. 46. werymarriage is. So doth * Brooke alſo collect out of the Regiſter, 
— ole that for marriage money und penſions, the ſuite lieth in the Spiritual 
Cowt :and agreeable to the former diſtinction of Thorpe, Fitz- 
+ Firzh no.na, berbert+ alſo reporteth it in his Nona natura breninm, Braftonin 
2 like maner affirmeth it, and yeeldeth a teaſon thereof: for hee 
Gap, ic. (ſpeaking of Eccleſiaſticall iutiſdiction) faith thus: Sic de rebus 
datis vel promiſſis ob canſam matrimoni; principaliter: & ſic de rebus 
que accidunt matrimonto, vt /i pe cumia promiſſa fuerit ob canſam ma- 
:  , trimoni:: quia einſdem iuris, id eſt inriſdiftionis, eſſe debet acceſſori- 
4 um, cuius eſt principale, And albeit Brooke in his abridgement 
7 17. k. A ſol. . report, that the ſame was alſo elſc-where holden by three, vi. 
Chocke, Towneſend and Littleton : yet hee himſclfe ſeemeth to 

i. l. s. lola. doubt of it. and faith there is alſo great* opinions againſt it, be- 
cauſe there i; quid pro quo, and therefore likely to be derermina- 
ble in a Temporall Court, 


Therefore 
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Therefore it may probably bee thought that theſe opinions 

which hee ſpeaketh of in this behalfe 77. Hen. 6. eithet were 

meant in ſuch a caſe ,as grewe to a lay contract, ſuch as Thorpe 

ſpeaketh of in the booke of Aſſes (atore alleaged) or elſe there 

was ſome coucnant forthe money, by deede. Fot iman eAtti- « 60. 

on of debt brought vpon a conenant by deed that if the plamtife ſhould 1474 Be, unk 

marry the defendants daughter , the defendant ſhould gine bim an 185 

hundred pownds , which condition of marriage the plaintife had per- 

formed : t was adindged, that (notwithſtanding eArticuli Clert ) the 

matter did belong to the Temporall Court, becauſe it was by deede: 

but it had not b:longed to it hut to the Court Eccleſiaſticall, if it had 

bene wthout dcede. 

And the rather may it be thought, becauſe this hath bene ta- 
ken for Lawe both x fr and fince; notwithſtanding thoſe opi- 
nions mentioned by Brooke, 

Firſt in the? Regsfter wee finde to this effect, a certaine wo- * Reg.in Br, 
man in conſideration of Matrimonie to be contrated with her 85 
daughter promiſed 40. marks: the Matrimonie was accordingly 
celebrated: the woman dieth, making execatoxrs, Then for not 
paiment thereof the husband bringeth his Action inthe Court 
Eccleſiaſtical: the executors obteine a prohibition ; whereupon, 
the matter comming to ſcauning: a Conſultation is neuertheleſſe 
graunted; whereby is affirmed, that the Eccleſcaſtical Court 
may lawfully proceede therein. 

Yea,and long after theſe opinions delivered, t Herbert af- 
firmeth, that ſuch ſuite belongeth to the Court Eccleſiaſticall,as 
hath bene alleadged, And fo doth the little Treatiſe of the liber- 
ties of the Clergie, by the Lawes of the Realme, in thele * wordes, 1— 
vir. If he that promiſed money with his daughter in marriage, diet he da — 
hee that married ber, may ſue the executonrs for the money, in the 
Spiritzall Courts, There ls in the ſaide little Treatiſe , another 
caſe touched & affirmed to be of Eccle/iaſticdilconifance; which 
belongerh to this Chapter. It is *this : /f a man (laith hee) giue + Ibidem, 
goods with his daughter in marriage, and after there 1s a Dimorce: 
the ſame may ſue for thoſe goods in Eccleſiaſticall Court, Buthee 
ſheweth not whether vpon any Dworce whatſoeuet, the goods 
be there recoucrable, viz. whether, aſwell when the Diworce a- 
toſe of the womans adulterie; as when it grew ypon ſome con- 

H ſanguinitie 
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ſanguinitie or other Canowicall impediment , founde out after 
matiage. Hitherto concerning thoſe kindes of Iuriſdiction Ec- 


cleſiafticall, which I adioynedto cauſes Teftamentarie and Aa- 
trimoniall. | 


CHAP, 1IIL 


Generall proofes out of Statutes, that ſundry other cauſes beſides 
Teſtamentarie or Matrimonial, are of Eccleſiaſtical conuſance. 


¶ Efore I proceed further to ſhewe (in parti- 
cular ) what matters beſides be ot Eccle/i- 
— coniſance and Iuriſdiction, and how 
arre; I holde it nothing amiſſe ro ſhew (in 
ſome generalitie) firſt; that there are ſome 
other ſuch, which be neither Teſtamentarie 
N nor CMarrmoniall, not yet any way depen- 
ding, ot of affinitie to them. The Great Charter ( to the obſer- 
uation and propugnation whereof, the King and the great No- 
bles and Officers were wont to be ſworne) layeth this ground- 
worke of all which followeth: We haue ———_ to God,and by this 
our preſent Charter confirmed, for vi amd our heires for ener more: 
that the Church of England ſhalbe free , and ſball haue all her whole 
rights and liberties inmolable, Bur that the Church had theſe 
rigbes and liberties then, (which are now claimed) the eAttes of 
Conrtes Eccleſiaſtical in thoſe and formet times, and in all ſuccee- 
ding ages, (without provibition,or other oppugnation, ) with the 
ſtatutes and reports, ( ſome whereof were made not long after) 
and ſo from tine to time downeward (till theſe late challenges) 

doe make it very manifeſt, 
It is prouided by Starute; that * the Chancellor or chiefe Inſt i= 


de conlultanone, cer of the Ring, ⁊ pon ſight of the libell wherewpon any prohibition 


—_— 


is brought ( if the caſe cannot be redreſſed by any Writte ont of the 
Chancerie, but that the Spiritual! Court ought to determine the mat- 
ter ) ſhall write to the [ndges ( where the cauſe was firit mooned) to 
proceede ; the prohibition diretted, normithitanding. So that, here- 
in ſoeuer (by cuſtome and liberties of Holy Church) Indges Ec- 
efeſiaſticall were wont to proceede; if no Writ lie thereupon in 
Chancerie,they may {till holde plea, and rake conuſance. f 
Alſo 
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Alſo in the concluſion of the Statute of eAſrtrents* Cleri, where : Arnie. Cleri, y, 
ſundry matters beſides Teſffamentarie and Matrimoniall are 1. 
mentioned, it is thus enacted : that the Prelates, Clergie and therr 
ſucceſſours , ſhall vſe, execute, andprattiſe for euer more, the Iuriſdi- 
lion of the Church, in the premiſes; after the tenor of the anſweres 
aforeſaid without quarellumquie ting or vexation of our beires,or any 
of our Officers, whatſoener they be. 

Likewiſe i « by Parliament accorded, that the Miniſters of » 15,x4.1,ca.6, 
holy Church, for money taken for redemption of corporall penance, nor 
for proofe and account of Teſtamonts,or for tramaule — the 
ſame, nor for ſolemnitie of marriage, nor for other things touchin 
the Iuriſdiclios of the Church, ſhall not be empeached nor arr 1 
nor dr1nen to make anſirere before the Kings Iuſtices, ner other Mi- 
wmiters : and therenpon ſhall haue Writs in the Chancerie,when they 
will demaund, Where we finde, that other things beſides Commus- 
tations, matters Teffamentarie and Matrimaniall , doe belong to 
the Iuriſdiction of the Church. 

And to like effect after, in the ſame Kings dayes: * Commuſſi« *_18.Fd». 3 pro 
ent to enquire of Iudges of Holy Church, whether they made inſt Pro- —_— 
ces or exceſſine, in cauſes Teſtamentarie andothers,which notoriouſly 
pertaine to the coniſance of Fla Church, were from thencefoorth 
forbidden. Therefore, theſe Statutes being (hill in force, if /ndges 
Eccleſiaſticall ſhall be found but to deale as they ought, in mat- 
ters appertaining meerely to /ur1ſarition Eccleſiaſticall; how the 
vexations, impeachments, driuings to an{were , and —— en- 
quiries againſt them, (vſed in ſome places) may be iuſtified by 
La we; is worthie the conſidetation of thoſe, that are, ot ſhall be 
procurersthercin, 

In a ſtatute of King! Richard the ſecond, mention is made, chat . . Rte. a. . 
the purſuites for Tithes, and for ſome other cauſes, of right ong bi, and 
of olde times were wont, to pertaine to the Spirituall Court. In a 
Statute of King Henrie the eight it 1s teſtified, that both the a=, u 03. 
thorities and [uriſdittions Spiritual! and Temporall, doe conioqne in dhe tram 
together in th: due adminiſtration of Inſlice , the one to helpe the 
other : And that the Lawes Temporall are for triall of propertie 
of landet, and goods, and for the conſernation of the people of this 
Realme in wnitie and peace , without ranin and ſpojle, And in 

H 2 the 


= 
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15. H.. c. 19. 


* 1. Ed. c. c. 2, 


5g. Hz. c. 23. 
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the bodie of the Statute are particularly named and reckoned 
for Eccleſiaſticall, (beſides cauſes Teſtamentarie and CMatrimo- 
niall,) theſe, viz. dinorces, right of tythes, oblatrons, and obuentions, 
of which it is affr med, that the knowledge of theſe cauſes by the 
goodneſſe of Princes of this Realme , and by the Lawes and cuſtome s 
of the ſame ,appertaineth to the Spirituall Iuri ſdic biom of this Rea/me. 
And becaule by that Statute, remedie was onely prouided, that 
appellations in thole aforeſaide caſes ſhould not be proſecuted 
out ofthe Realm : ( there being alſo many other caules of [mri 
diftion Eccleſiaſticall , wherein a like remedie was conuenient to 
be had)therefore the next yeere after it was enacted, that all ma- 
ner of appeales, of what nature or condition former they bee, or what 
cauſe or matter ſoeuer they concerne, ſoall bee made and had by the 
parties griened, cc. after ſuch mauer, as ts lmutted for cauſes of ap- 
peales, m matters T eſtamentarie, Matrimoniall, tythes, cc. in the 
ſaid former ſtatute mentioned. 

In a Statute of King * Card the 6. (beſides matters of volun- 
tarie Iuriſdiition Eccleſiaſticall, as collations, preſentations , [nſt;- 
tutions, induftrons, letters of ordert and dimiſſoriet are reckoned in 
generall as Eccleſiaſticall, al ſutes and cauſes of inſtance betwixt 
partie and partie, and all cauſe; of correftion: And in particular,all 
canſes of haſturdie, or bigamie , and enquirie De lIure patronatus: 
beſides matters of Teſtament, of adminiſtration, or of accounts vpen 
them, And in one Statute in her Maieſties reigne,arereckened 
in particular ( as the more grieuous ſort of matters of correction 
in Eccleſiaſticall Courtes ) herefie, refuſing to haus a childe bapti- 
ed, or to receine the holy Communion , or to come to dune ſermice, 
errour in matters of religion or doctrine now recerned,incontmencie, 
vſwrie , Simonie, periurte in the eccleſiaſtical Court, and Idola- 
trie. And therefore Indges Eccleſiaſlicall may lawfully 
cite men,incertaine other cauſes, beſides Teſta- 
mentarie or Matrimorrall: and ought not 
(conomme tanturt)to be vexed, vn- 

quieted.impcached, dtiuen to 
anſwere, ot arreſted, 


5 


CHAP, 


— 
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CHAP, V. 

That ſuites for title of Benefices pon Voidance or Spoliation : hke- 
wiſe that ſuites for tythes, Oblations, CMortnaries &c. for Penſi- 
ons, Procurations, G c. are of Eccleſratticall Inriſaittion, is prove 
ned by ſkatmtes. 


Atters and ſuites for the title of Benefices 
eccleſſaſtical ſo they touch not the trial of the 

| patronage) do belong alſo tothe knowledge 

| and iutiſdiction of a court eccleſiaſtical,bythe 

lawes of the Realme. For con:ſance of voidace 

of benefices, and the diſcuſſing thereof, de iu- 25. Kd . to 

rte dos belong to Indges of holy Church, and not 0. cr b. 

to the Lay Iudęe. : 

The Common lame doth mention fine canſes of awoidunce of a be- Fun of Te. 
nefice,viz, death,re/iqnation, deprimatiom, creation, and ceſſion. But gaine.ca.o.prin- 
whether it may be deemed void in law, vp6 any of the laſt foure 2 
meanes of auoidance: is by the law eccle/iaſticalldeterminable, 

And by the bookes of the Common lawe, 3 whether the Church M. a8. Edv. f. 
be full or not full, or the Clerke able or not able, is triable in an eccle« 
fiuſhicall Court. Towneſend, 

For if an #inferiour Or ſhal differ or refuſe to admit or in- e. 
fritute a Cherke preſented,and the Clerke bring his dowble Q nerele 24nd 
(being ofthe nature in ſome fort of an appellatrs) from the Arch- 
b:ſbops court: and the aduerſe parte doe bring a prohibition, the ſard 
Clerke may hane heremps bus com ſulttiom, ſo that the court eccleſe by 
colour hereof,deale not with the r1ght of patronage of the benefice, 

Like wiſe for p oliatiom of a * fs 4 man is tobe ſued in Court 4434.3.33- 
Chriſtian But this lieth not but where a Clerte ts in as an menmbent, 
for if he be in, as an vſurper of the Church being full or. as a treſpaſſer, 
there heth aftion of treſpaſſe, and not ſpoliation . But if two * mcum- + 3.86.19. 
bents be im, and the one claimeth by one patrone, and the other by ano- 
ther there lieth no ſpoliation:but where both claime to be in by one pa- 
trone,or by meanes of one patrone , then lieth action of ſpoliation, and 
not otherwiſe. For where the right of Aduonſom may come in quei lid, 
there lieth no ſpoliatiom for that cannot goe to a Spiritual (omrt, And 
againe a litle after: 7 Spohation and debate pon an appropriation, 7 30. NM G 20. 
ſhalbe determmed m the Spiritual Coart. 

H 3 Touching 
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Touching tithes where they ate to be ſued, it appeateth by 


Meg. actes of Parliament thus: The * plea for trhesſhallpaſſein the court 


Chriftian,as farre foorth as it ts deramed in the Kings court, In the 


Ed.. e next Kings dayes, thus: In tirher,oblations obmentions,mortuaries, 


¶ ſtbence they are propoſed vnder theſe names) the Kinga prohibition 


idem cap. 3j. ſpal holde uns place. And againe the Kings probibuion ſhal not li: for 


tithes of a Mill, newly eretled. 

Like wiſe in the dayes of K. Richard the 2. it is thus * contei- 
ned in a ſtatute: The Clergie complaine for that the people of holy 
hurc h pur ſuing in the ſpiritual court for theur ti hes, and their other 
cauſes which of right ought , and of olde times were woonr 10 perteme 
to the ſpurituall court, and that the Indges of holy Church haning co- 
niſance in ſuch canſes , and other perſons thereof medling (according 
to the lave ) be malitionſi/ endited cc. and by ſecular power oppreſſed, 
and be forced by oathes,oblig ations, and many vndue meanes compel- 
led to ceaſſe — y T8 liberties & franchiſes of holy Church 
It is enatled, that ſuch obligations made by violence ſhould be vorde: 
and the enditors of malice when the enditees be acquit, ſhould inc urre 
the paine of thoſe that procure falſe appeales, &c. Likewile the pre- 


' 23.4829, amble of a; ſtatute in X. Hen. che 8.dayes doeth argue, that mat- 


ters of tithes ate to be heard and determined by ludges Eccleſia- 
ſticall * 4, 

The ſame is alſo proued by that, where inꝰ another ſlatute it 
ſaid thus: Inconuemenc eis haue ariſen by reaſon of appeales ont of the 
Realme to the See of Rome in cauſes teſtamentarie, cauſes of matri- 
monie and dinorces,right of tithes, oblations, and obwentions. And in 


27. H.. B. aa. ao. 7 the preamble of another ſtatute, Deteimers of tithes.purſuing ſuch 


their deteſtable exormities and iniuries, haue attemptedn late trme 
paſt. to diſobey,contemne and dei piſe the proceſſe haves and decreesof 
the reckfiafhical conrtes of this Realme , in more temerons and large 
manner, then before this time hath bin ſeene. And therefore it was 
then enacted, that for ſubtraction of tithes ,offerings,anduther due- 
ties of holy Church the partie griened, may by due proceſſe of the lunga 
eccleſiaiticall lames of the Church of England, conuent the per ſon of 
fendmng, before the Ordinarie , and alſo compell him to yeelde their 
ſaide duties. And like wiſe for any his contempt , diſobedience, or o- 
ther miſdemeanor pom complaint to any of the Counſellor to two In. 
ſticetef the peace, to bane ham committed, vntil be ſhall be bound to 


fine 
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ine due obedience to the proceſſe proceedings, decrees, and ſentences 
of the ercleſiaſticall court of this Realme, And * afterward by ano- * 13,Kiey; 
ther ſtatute of the ſame King, it is enacted, that for denying to ſet 
ont tothe t, for deteining wit ng, or refuſing to paye tithes or offe- 
rings, Ordmaries may proceede according to the courſe and proceſſe 
of the eccleſiaſtical lawes. And in the *preamblethereof, it is di- 
rely affirmed, that by order of the common lawes of this Realme, a 
man cannot haue am ane remedie againit deteiner; of tithes. And 
the like alſo appeateth by the ſtatute of tithen made in K. Ed- * 1g. 
wardes reigne. 
That which is afore affirmed and determined , concerning 
tithes oblations pbnentions and mortnaries, may likewiſe be ſaid of 
penſions,partions,corrodies, procurations, indemmttier, and other ſuch 
dueties ecc/e/iaſticall. For it is enacted, that 4 for theſe denied, ec * 34.& z5,Ht. 
cleſt iſticall perſons themſelnes , may make ſuch proceſſe againſt the 
perſon denying ,or againſt the Church charged, as beretofore they hau 
la fully done, and as H, and according to the lawes and ſtatute of the 
Realme, they nome lam fully may doe. And the perſon connitt, (ac- 
cording to the eccleſiaſticall lawes )ſhall pay to the plaimtife the things 
reconered and his coſter. 
CHAP, VI. 
That ſuites for right of tithes belong to the eccleſiaftical Imriſdiftion, 
and how farre, is ſkewed ont of the bookes and reportes of the comon 
lave: ſo of places of buriall and Church-yardes , and of Penſions, 
AMortuariet, Oblatiomt, &c. 
5 He reportes of iudgements and opinions of 
che Courtes at the Common lawe (conteyned 
in the bookes of termes and yeeres) called 
booke-caſes, and other treatiſes obthat lawe, 
Are no leſſe plaine & pregnant in this matter. 
— An attachement v pom 4 prohibition was ſued A. 
againſt a plaintiſe in a Conrt Eccleſiaſticall, ſurmiſing that be did ſue , 
there for hay and money, which touched neither matrimony nor teſt a= 
ment:but t pon ſhewing the libel buch proned jt was for tithes & ob- 
lations, a conſultation was granted, for the ſpiritual court to proceede, 
And * where the right of tthes is in queſtion , it ij triable m the ¶ ut | Mr Edd 
ſpiritual, Likewile, 7 ſo ſoone as it appeareth , that the right of tithes — 
comes in debate, the Lay court ſhal ceaſe, & ſhalbe out of iuriſdiction: Rohan, 
quod ſuit conceſſum. The 
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» 22. Aﬀicfol, The ſameis teſtified in the booke of Aſſiſes: For if the Kings 
71. patentee of tythe; renewing in a Forreſt, that is mno Pariſo(m which 
caſe the tythes doe belong to the Ring) bane canſe to ſue am, that 
ought to yeclde tythes , and ought to ſeuer them from the nine partes; 

ſuch ſuite ſhall go to the ſpiritual! Court, 
: Prohibition, In the booke of Entrees in the precedent of a * conſwtation 
W graunted,it is thus ſaid: Iu camſis de decrmis de teſtamento,vel ma- 
tri monio, quando ſub eo nomine proponuntur, prohibitiont Regie non 
3 Bratonlb,s, off locus. Aud ſo Bratton ſaith: Non pertmet ad ſudicem ſecula- 
un. rem cognoſcere de in que ſunt ſpiritualibus annexa , fieut de decimis, 
« Badonlb,g, Calis Eccleſie pronentibus, * And againeafterward : Autatur 
£37.46, quandog, iuriſclic tio de iuriſdiftione in iuriſdittionem , mutatic rerum 
— ide Laco catallo fiat ſpirituale,(vtcumre: ſuerint de- 
cimite ) ſiunt de Laico cata lo res ſpirituales, & fic mut itur turiſdiftio 
ſecularis in ſpiritualem. And therefore where it is reported in the 
booke of Aſſiſes, 3 . pag. 2c. that the Exchequer beld plea in matter 
of tythes betwrxt two parſons of Churches, becauſe the one was the 
5 Brooketit,lu- Ning idebtourʒ it is ſaid that neither of the Benches mould haue done 

9. it, and that it was a marac ile, 

* Regiſt.in br, Tr appeateth inthe Regilter by ſundty conſultations graunted 
J d. afterprobibitions brought, that at the Common lawe , ſodeclared 
and confirmed by Articu/s cleri, tithes are of eccleſiaſtical coni- 
7 Goidall face. And it isalledged7cruely out ofthe Regiſter,that fortithes 
the Clerpie. happening due in time of vac ation of abeneſice, the Iudge eccle- 
Regit.pag5t ſraſticall may cite ex Mero. More particularly, ſundry kindes of 
tithes ate there expreſſed; which by conſultations were prooucd 
and allowed to belong to the determination of an eccleſiaſtical 
i Reg, pag. db. Court, As firſt * tithe of wooll riſing of ſheepe killed or dead. 
5 Reg.pag.48.a, Againe,” titheof calues & /afticimioris, that is, of milke, butter, & 
checle, (as it may be gathered by another conſm/tation) are both 
due to be paide,and demaundable in a court eccleſiaſtical. Third- 
Reg. pag. 49.4 ly. another 1*o/ultation cõteineth, not only butter, cheeſe, & Aal 
cinium, to be due and demandable in court eccleſ. but alſo ot pan- 
nage, that ĩs, tithe of maſte, & of coltes. To theſe doth the Treatiſe 
"1 Goaddaltof the of the "' liberties of the Clergy adde tythes tor hony, & waxe of bees, 
— d But uhy he ſhould ſay further, that it ſcemeth all theſe muſt be by 
—— the preſcription, as if tithes of all kindes were not ipſe ure due, ſauing 
when ſome la we doeth otherwiſe ſpecially lunit and determine: 
Imuſt 
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I muſt confeſſe, I can ſee no ſeemmyg,nor yet colourable reaſon, 

And not onely the partie himlelte who deteineth tithes may 
be ſued, but if he die, his execarors may be ſued alſo for them in 
court eccleſiaſtical, For ſo is it * teliified by a Conſultation obtei- Regrſtin br, 
ued for tithe of Wooll,denied by the Teſtator, and by his execs . prey 
tors who brought the prob1b:tiom. And the- like is teſtified by the . 


ſaid treatiſe of the Liberties of the Clergie, touching tithes of Mili. Goodall idid, 


Whereas allo for reſtraint of the malice of divers, a prouinc i- 
all conſtitution was made by the Byſbops ofthe Proamce of Can- 
terbury, in their Synode at London, that ſuch as hinderedthe gathe- 
ring or cariage of tithei, by due and accuſtomed wayes ſhould be 
excommunicated ipſo fatto: It happened that a parſon bringing 
his action in court eccleſiaſticall ypon that conſtuution; was hin- 
dered and ſtaied by prohubutiam, ſuggeſting that it was inſtituted 
touching debts and chartels,being neither Teſtamentarie nor ma- 
trimoniall.But the conſultation granted, doeth ſigniſie; that the Rep-p.46.b.& 
court eccleſiaſſicall may lawfully proceed in that plea, fo farre þ oor — 
foorth as the action reacheth but to the excommunication of the *f the Clergie, 
partie, by reaſon of his hindering the Parſon to gather and carie 
tither,by places due and accuſtomed, ſo that the ſaid conſtitution 
and ſuites eccleſiaſticall thereupon brought, be both allowable. 

Yet we ate to vnderſtand,that neuertheleſſe in ſome caſes,the 
ſuite for tithes doeth not lie in an eccleſiaſticall court: as for ex- 
ample, where it is otherwiſe determined by ſtatute, Fot it is pro- 
uided, that here a man is ſued in a court Eccleſiaſticall for tithes of .- ca, 
great trees aloue 20 yeeres growth, which may ſerne ſor timber of 
ſhips or houſes,the kings provibition ſhall ie. But it was * agreed in 5 Reg,in bi 
the Parlament at Sarum, that a conſultation lieth for Sylua cedua, Noe 
albeit it renew not yeere by yeere, Brooke ti. 

It was alſo *adiudgedin the caſe berwixt Sobie and Afullins, Flons. 5 
that of hornebeamer,Sallowes and ſuch like trees, ¶ that are of ſo baſe Rn mei Sobie 
nature that they ſerue not for building , nor are of any endurance, and — 
ſermmg for fewell and other meane vſcs ) tubes ſhould be paied not on- 
by of the trees themſelnes, but of them boughes when they are lopped, of 
what age ſoener they be, 

The ? opinion of the Court in this caſe then, further alſo was, 7 ue 
that ef the tree it ſelfe by that ſtature (being but an affirmance of 
the Common lawe afore) bee prixaledged for tthes, as Oke, eAſhe, 

7 and 


* n 
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1. 11. H. 4. fol. 
142, 
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1 Reg, pag. 44- 
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and ſuch like ; that the arme: & bog hes alſo of them (being of ten- 
tie yeeres growth or abou ) ſhall be free likewiſe, the reaſon is 
added, for they may ſerne for ſome vſe inbuilding. 

So that here it may be doubted, if trees aboue twentie yceres 
rowth,being of a kind priziledged and timberable,as Oke, Aſhe, 
lme,&c. be of themſelues ſo little, ſo crooked, or fo rotten, as 

that they canſerue for nothing but blocks and ſe well, and be al- 
ſo ſo emploied: whether thereof tithes ſhall be paied, and bee 
demandable in a Court ecclefuatticall ? For here the reaſon of 
thatiudgement doeth ceaſe, becauſe they ſerue not for any vic 
in bmilding & ceſſante ratione ceſſat lex. 

This doubt is alſo enforced by the opinion of ¶Hitbam. 
who to maintaine the prohubition there brought(though the ſuite 
in the eccleſiafticall court were for great wood) was driuen to a- 
uerre, that they were ſuch great trees as might ſerue to buld an 
honſe ſufficient for am man: — to the cuſtome of the 
Countrey. Which allegation of matter in fact had not needed, if 
onely the kind and age of the trees had bene to be teſpected, to 
maintaine the Prohibition. But this queſtion is to be diſcuſſed by 
the reuercnd and learned ludges. 

I doe find a Note in the Reægiſler, but not ſer downe by whom 
nor when, touching immunitie of ſome things, from paying of 
tithes to this effect, viz. Note, that the Juſtices ſay, that tithes ſhall 
not be yeelded but of ſuch things as bring 4 from yeere to yeere, 
and that by the memory of man; but this ts againſt the Decretals, 
ſaieth he. Now admitting this report to be true; what might be 
the reaſon of ſuch opinion of thoſe that were luſtices then, not 
expreſſed; & I cinot coniectute. for not only the Decretali & Ca- 
no law. but Gods written lav, & before that, 5 law of nature ( vn- 
der which other the ſuch tithet were paid) do ſeem to be againſt 
it: & thoſe /»ſtices had not(for any thing I canfind)cither — 
written law, or any report of vn writtẽ law or cuſtome to j effect. 

And if this ſhould be receiued for lawe,as is here in words laid 
downe; then need no tithes be paid —_—_ cedna;yer was it de- 
termined in the Parliament at Saran, they ſhould: & fo it is at 
the Comon law alſo. And thẽ neither tithes,nor tithes of 
Milt, nor tithes of Licoras,nor of Sa 


nheads (being gathered 


commonly but once in 3. yeetes) nor tithes of corne out of fields 
that 


— 
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chat lie fallow & without fruit every other, or cuery third yeere ; 
nor tithe calues or lambes falling offuch cattell,as do bring forth 
but cuery other yeere,nor tithe cf fiuit trees, that beate but one 
yeere in three. And if tame elephants (for cariage) were vſed as 
commonly here as in ſome other countries(which go ich yong 
two or three yeeres together) by like reaſon no tithe of the nei- 
cher might at all be demanded, becauſe cuerie of iheſe are ſuch, 
as bring no profite from yeere to yeete. 

Where alſo is added, that this yeetely profite muſt haue had 
his continuance by the whole memotie ot man: hereby would be 
cut of all tithes of grounds newly ſtubbed vp & turned to good 
me dow. paſture or arable, from great timber trees, Likewite all 
tithes of any new ſet and commodities; as of ſundry rootes, 
at tic hocks, oſiets, woad, rape-ſeed, hoppes, French wheate, and 
luch like, being in moſt places but of late knowledge and ſmall 
continuance, were wholy taken away, And ſo were all tithes of 
grounds lately left dry by the ſea, or by freſh waters, ot wonne 
by the induſtrie of man. 

The ſame Wote further teporteth, that the Iuſtices opiniõ then 
was :that for tithes of pit-coles,quarries and other like, by no means 
a Conſultation ſhoula be —_— 2 Parſon; tooke tithe of the 
blades that grew onthe ground oner them, & therefore they ſhould not 
taks tithe of the colet. I his opinion(as it ſeemeth to me) that very 
Note miſliketh in theſe words: Bus (faith he) by the like reaſon, a 
man onght not to pay tithe of agi/tment, becauſe hee yeeldeth tithe for 
the beaſts that fred in his paſture. But I doe not well concciue the 
trueth of that which he — as if Agiſtment money 
were to be paied forthe herbage of the ſame beaſts, which by 
their calſe, lambe, wooll or milke, doe briug commoditie to the 
Church. Vet if he meane that tithe of Agiſtment money is to be 
paid for barren cattel, though they depaſture in the ſame paſture 
where fruitful cattel do, & at the ſame time; then doeth he come 
neetet to the purpoſe of conſuting that teaſon, which implieth 
thus much that ſeueral kinds of commodities in one yere, atiſing 
out of one ground, ſhould yeeld hut one kind oftithe. For if this 
were true, then where tithe of haie hath bene paied, nothin 
ſhould be yeelded for the after-math (commonly being halfe 
the value of the haie) though it bee depaſtured with n—_ 

12 whi 
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1 which bring no commoditie to the church: then alſo might not 

j the vicar of Tenham in Kent,haue tithes (as he hath) ofthe fruic 

of the great Orchard in Sommer, becauſe he had tithe loppings 

of the trees in Winter,amounting to ſundry loades of fagot. And 

1 then alſo ſhould not the Church haue tithe fruite of ſuch great 

| yong Orchards turned from tillage, as ſtill yeeld tithe corne, or 
haie growing vader the trees for ſundry yeeres together, 

If to theſe obiections it be ſaid, there is great diuerſitie; becauſe 
W theſe examples doin deed import — & commodities 
to be takenzyet either at diuers times of the yeere, or elſe ariſing 
out of ſeuetall parts of the ground: forrephe I ſay, that the like 
| may be alſo ſad of colepits & — for ſo much of the groũd 
aboue as is digged,beareth at that time neither cotne nor gtaſſe. 

And albeit for coles (when men be come to a certaine veine and 

"48 depth) they vic to dig — pillars to ſupport 
| the earth frs falling: yet is it not the ſelf ſame part of the ground 
| below where they dig, that beareth graſſe or corne aboue, and 
| 4 | therefore herein no diuerſitic, And with like reaſon might tithe 
1 of the ſeed of Woad be denied, becauſe tithe of the leaues was a- 
fore paied: or tithes of Saffron heads, becauſe tithe Saffron was 

paied the ſame yeere, Yea, ifthis note were aſſured lawe, then 

ſhould no tithes be — of any Minerals; as of lead. tinne, cop- 

pet. quic kſiluet, &c. ho it goeth in Cornewall, Denonſbure, and at 

Mendiffe hils in Somerſet ſhire for tinne and lead, I haue not en- 

quired. but I am aſſured, that inthe Peake in Darbiſvire, tithe 

lead is the chiefeſt part ofthe Miniſters living, in ſuch places 

where it is gotten. Which I feare me would hatdlie bee yeelded 
(as it hath bene by time immemoriall) onely of pure good will ;if 

the lawe in that point were 22 the Miniſters. But the diſ- 

cuſſing and iudgement of theſe doubtes, I muſt referre who- 

lie to the reuerend ludges, becauſe they doe ſurpaſſe my ſlender 

Skill, 

vu Probs. It ſeemeth alſo by the booke of Entrees, that ' a probibreion li- 

eth, where tithes of corne and wood bee ſued for in an Eccleſiaſtical 

Court, if an aftion of treſpaſſe bee thereupon depending afore at the 

þ 0.84.3. fel. s. Common — De hoc quere. * _ if a man conenant to pay 
Y ; or ſet out his tithes truely, he muſt be (ned im a T emporall ¶ ourt t 
| this afle of conenant, and not — Furthermore, — 


corne, 
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corne, &c. may be conſidered either before they be ſeuered from 

the nine parts,in which * caſe, if all the corne be caried away (it » 38.84«.z.6. 

is ſaid) the ſuite lieth in a ſpirituall Court: Or after ſeueranceʒ & f. 

then to carie the tithe away,after ſeuerance from the nine parts; * 

is ſaid to be a zrefþaſſe determinable at the Common law, Bur 1 

finde (to mine vnderſtanding) great opinion againſt this: as 

* firſt Bratton, where he ſaith: Cum res ſuerimt decimate, ſiumt de * Bead. lib. 5. 

Laico catallores ffiritnales, For decimare muſt needes betotithe #26 

and ſet out from the nine parts, Secondarily the opinion of : Mz. £4.4. 

tie whole Court. For upon an attion rn} aſe brongla by Par. 23. 

ſon againſt the Vicar, the Vicar inſtifiedthat he tooke them for tithes 

being ſeue red from the nine parti; and that he and his predeceſſours, 

time ont of minde, had preſcribed them to be due - whereupon the 

Indges (ex officio, without petition of either partie) diſmiſſed rhis 

plea, vnto the Spiritual court; as not perteining to their iutiſdicti- 

on. Soluat Apollo, But it ſeemeth to me, that the * ſtatutes for + 27 fl. f. 20 

tithes do now ſtint this ſtrife, and makes both caſes to be Eccle- 4 1 

ſiaſticall. on] corne carried away, whereupon it comes to be tried ci. 

betwixt two Parſons of Churches, who hath right to the tithes; this * . 45. 

triall belongeth to the ſpirituall Court, and is not pon al lian of tre- 

ſpaſſe, tobe m—_ to the (ommon law, And ſo it was adiudged; 

albeit that the defendant there ſaid, that his Parſonage was then in 

leaſe. But they had ioqned iſſue, whether the place whence the, _. 

ſheamerwere taken, were in the one Pariſh or the other, then it ſhould a 

haue bene tried at the Common law, becauſe? the bounds of a Pariſh , kette. 

ſhall be tried by the Conntrey, as is there ſaid. iarudbd. 
Vet ina litle Treatiſe printed by Thomas Godfrey in K. Hen- + a, anfvereto 

rie the eights time, it is teſtified, that it hath bene holden in times — onp, » 

paſt ec. that the dinifion and diſtinction rays ww 14 — A 

thing ſo meere ſpirituall, that no man may doe it but the Clergie, 6.4. 

which aſſeuetation though he diſallow, if the Clergie claime it 

by any immediate power — them from God : yet Claith he) of 

theſe and of diner; other things; it is no doubt, but they hane holden 


plea m times paſt ; rather by a cuſtome and by a ſufferance of princes ; 
then for that they be meere ſpiritual : or that they of the Clergie, 
bad antheritie ſo to do, by any immediate power of the law of God, So 
that he alloweth dimr/ion and diſtmnition of pariſhes, to haue — 


(ofolde) of ecchfiaſticall conuſance; though to be deriued 2 
13 e 


pProu · conſlit. 
— 
de penis. & ib. 
11 verd. 


ehuarum. 


* MAEdw.4- 
ſol. 13. 
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the kings prerogotine royall. And it * a eth by a conſfitution 
. beiden 


prouinciall made in a Synode at Lamb hui ynder Boniface 
then Archbiſhop of Canterbwree, in the yeere of Chrilt 1 260, 
that the Clergie then (vndoubtedly) held, and ſo practiced, 
touching limites parochiarum; that they meerely belonged to 
the court eccleſiaſtical. And Lindvood comming 200 yecres or 
thereabour, after him, in his Commentaries or Gloſſes therup- 
on; maketh no doubt of it, but onely quoteth Carer law tor it. 

If a Parſon grant to me by deed all the tithes of hus benefice, and 
yet afterward he ſueth me in a Court Chriſtian, for the tithes of mine 
owne landes, wherewpon I bring mine attion of conenant in the I em- 
porall Court; nenertheleſſe I ſhall not hase a prohubuton, becauſe I 
may plead that matter in barre m the Eceliſiaſticall cont, Danbie 
and Chok, 

Bur if @ rent reſerned pon ale aſe of tithes or offerings, be * ſued 
for in a Spirituall court, there lieth a prohibition, for thus is a Lay 
rent: and ſo Brafton*holdcth in the place before alleged agtee- 
able tothe ſtatute of ¶Articuli Cleri. It is holden, *that rf Pa- 
tron haning an Indentare to be quit of certeine tuhes, be ſue d im a 
Court Chrittian for thoſe tuthet, hee ſhall haue a probibuton, But 
aske whether (this precedentofthe Regiſter notwithſtanding) 
hee may not haue a conſu/ration by the opinion of Danbie and 
Chok, afore recited : aud the rather in this caſe then in the for- 
mer, by how much it is more to be preſumed to be a Symoniacall 

againſt him, that is Patron, For if it be not Symonia- 
call, he may pleadthis couenant in barre,in a ¶ burt eccleſiaſtical, 
aſ well as in the former caſe. 

The competencie of the Court for ſuite of tithes, dependeth 
alſo much vpon the conſideration of the parties, that contend 
for them. Forꝰ in an ation of treſpaſſe brought at the Common law, 
the defendant ſaid, that the corne, whereoft mtife complameth, 
was growing in D. which is parcellof CM. e he is Parſon, and 
thereby he claimeth : «And becauſe in the pleadings they were both 
named Parſons; the mY the Court was; that it was out of thery 
muriſdittion. In another? A of trefpaſſe brought againſt a Lay 
man that claimed by leaſe from another Parſon (notwnhſtandin 
that by M. 44. Ed. 3. it was alleged, that the Rg Bench im ſuc 
Caſe ſpall haue mriſdittion, becauſe it is betweene a Lay man and a 

Payſon, 
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Parſon, and that by Artxculi Cleri (by the contratt ) tranſeunt deci- 
mz in catalls : yer becauſe it was of tithes, which they might reconer 
in Court Chriſtian, Gaſcoigne held; that the I emporall court ought 
to be out of turiſd1tlion : for (ſaid he) though it had — 
yet it ſhall not be done ſo h vs here, And of the ſame opinion was 
Moile, in another like action oſtreſpaſſe : that, betweene a Par- 5.Ed.4.z. 
ſon and a Fermer of another Parſon, attion for tithes lies in a Spiri- 
tall court, becauſe the Fermer claimes the tithes as due to himſelfe 
durmg his terme which none gainſaid, | 

But vpon the former oftheſe two laſt caſes, Brooke * doth thus 1 *. 
collect: that, ic thereby appeareth cleerely, that vpom contention for 
tithes betweene a Parſon & 4 Lay ſernam of Parſon,the Spa- 
ritual court ſhall haue inriſdiftion, For (ſaith he) the ſernant doth 
clarme tothe vſe of bis CMaiſter, and not to his owne vſe, upon any 
— contract. Vet how this collection —— together, with 
other iudgements elſe-where reported to be giuen, may mooue 
ſome doubt : For, i Aion of trefþaſſe brought by a Parſon a- 23 
gainſt the ſoraant of another Parſon : the ſernant inftified for tither * _ 
of his CMaiſter, and thereupon demanded madgement, whether that 
{owt would hold: plea thereof and it was not allowed, becanſe the 
ſaid defendant was a Lay man. Likewiſe, * it an ac lion of trefaſſe * 6.8dw,4.z. 
brought by aVicar for corne, taken by the ſernant of another Par- 
ſon, that claimed them as tithes of bus Maiter; and the plaintife 
claimed them as tithes due to his Vicarage :it was adindged by three, 
that the Court temporal had imriſdiftion, becauſe the plamtiſe had 
none attion againſt the ſermant, in a Court ſpirituall, at leatt as is 
there — A. 

Markham ſeemeth to be of opinion, that if amy part of right 1. Hug. 
of tuhes do come in debate betweene two Patrons that there the court 
Eccleſiaſtical can not holde plea. And if® the Lord of a Mannour * 1;.Hre- 
claime tithes of certeine m D. to finde a Chapleine or Cate —— 
in D. th:rewith, and the Pariſhioners there claime thoſe tithes lilę- 
wiſe for the ſelfe ſame end: It was delinered for law, that the Lay 
Court ſhow/d hae reriſditton betweene them, and not the Spiritual 
Court, 

The laſt cauſe of drawing an action for ſpoliation of tithes 
from a Court eccleſiaſticall, that I finde, is: where the rithesin de- 


mand, do amount to a fowrrb part of the yerely commodity of the 


whole 
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whole benefice: becauſe hereby, the right of Patronage, may be 
touched ot preiudiced; which right of Patronage is to be hand- 
led in a court Temporallonely, and by no meanes in £ccleſuaſtr- 
t Lindwood ©, call. For ſo is it teſtified by * Lomdwood himſelfe, to be the olde 
memes and, cuſtome of the Realme; and therefore the Common law of the 
ru.contt.Proa, land. But in another place he ſeemeth to be of opinion, that 
(this not w ithſtanding) no preiudice towards the Patronage can 
grow, though the ſuite for all the whole tithes and oblations 
 Lindwood in ſhould be proſecuted in court Eccleſiaſticall, For (faith he) the 
debe dar. right of Patronage is founded vpon one of theſethree, viz. t milding, 
— founding, — a Church. So that the right of Patronage 
EIS doth no way refpett tithes or ob(ations comming to the Church, but 
rather the building of it, the ground whereon i us ſituate, or the en- 
dowment ( as of glebe cc. aſſigned vntoit, This he writeth ſa/no 
iudicio meliori : and vnder the lame teſetuation, I do holde, that 
where a great part of tithes is(by ſuite)euicted from one Church 
vnto another; the very patronage it ſelſe is much preiudiced 
and endamaged. For if the Patron happen to fell it, the leſſe 
value the benefice is of, the leſſe recompence ſhall he haue for 
4 Seat, circum» it. Beſides, if a penſion be aſſigned out ofthe benefice vnto the 
pert $8905. hi Patron (as it may be +ypon the foundation) the more the bene- 
ſupra.Vgeabo. fice is empaired, the more hard will the penſion be to recouer, 
3 Laſtly, forſomuch as the Clerke preſented is (by law) bound to 
relieue his Patron fallen in decay: in this teſpect, great preiudice 
growethto the Patron, when a fourth or greater part of the be- 
nefice is euicted. 

That which CMarkham held (as is aforeſaid) vi. that if any 
part of right of tithes doe come in debate betwixt two Patrons, there 
the Court eccleſiaſticall could not holde plea : feemeth to be borro- 

; Reg, pag.46.a, Wed from a conſaltatton in the Regiſter in theſe words, viz. we 
being not willing to haue any thing derogated from iuriſdictiom eccle- 
haffical, do ſigmifie, that you may proceed, according to the courſe of 
the eccleſiaſtical court, in the plea aforeſaid; ſo as the attion reach 
but wnto ſpoliation of tithes; and not 10 the adnowſon or right of Pa- 
tronage, of any part of the Church e ſauing that he ſpeakech of the 
right of any part of the tithes, and the Regiſter goeth to the right of 
Patronage it ſelfe, of any part of the Church. 

CS But where® a fourth or greater part of tithes &c. is not in de- 


mand 


_ — 


— —— x—ñ—ẽ— —ͤ —— 


Part. r. proctedings in Courts Eccleſraſticall, 5 

maunde berwixt two Parſons of Churches, there the Plea goeth 

to the eccleſraiticallcourt, The © booke of Liberties of the Clergie, » Goodallof the 
hereof writeth thus: one Parſon of a Church may ſue another in caſe aneh the 
of poliatiom or taking of tithes or penſion, in court Chriſtian: ſo that e 45 


the matter in Amownt not to a fourth part of the value of the A. 
Church; by reaſon thereby the right of Patronage ſeemeth to come in 
queſtion. but if they be both of one mans Patronage, they may be ſned 
there, to what value ſoener the thing demaundea ſhall amount vnto, 
That Penſions out of Churches, are demaundable (not onely 
by lar ute, but alſo at the common lawe) in a court eccleſiaſticall: is 
madeplaiae, by * two conſultations in the Regiſter, and by other * 
bookes of law, But Goodall further addeth: that — ibid. pop. $4.4. 
lieth alſo a writte of Annuity at the common lawe; ſo that it ir at the ſapta. 
plaintifes elettion , where to ſhe. but if there he doe declare, vpon the 
preſcription; and after he ſue in the ſprrituallcourt, by the name of a 
Penſion; the other (it ſeemeth ) may then haue a tion. 
For Mortwaries,that they at the common laue be of eccleſiaſti- 
ral coniſance reade the two conſultations in the Regifter, and the 
other which * be here quoted. And likewiſe * for ob/ations detai- 1 M. 
ned; which 7 5 Goodall) to be paid at their vſuall daxgg. prin thn. 
Another thing due to the Miniſter , whereby alſo he hath a prohibin 
part of maintenance, is demaundable and determinable in an — PP 
eccleſiaſticallCourt,viz, the places of burial, and the Churchyard, tn pot go. 
Touching the ficſt: A Parſon, to an aſſiſe brought againſt him 1 Goodall, bi 
for a houſe did pleads that he was Parſon of P. and that tobe parcell Ar RD 
of his . time immemoriall,and that there had bin burying of 
dead bodies: whereupon Perſey held opinion,cbat the court tempo- 
ral ought not to take connſance thereof. For the ſecond; ? it is a good . IIb 
plea ag ainit the inriſdrition of the temporal! court, to pleade, that the 
land is his Churchyard, 
The true reaſon hereof I rake to be alledged by Bratton (be- 
cauſe it is dedicated aud conſecrated to God) where thus he wri- 
teth: Negocinm terminabitur in foro ſeculari,/ide laicofeodo aga- * Bu. l f. c. 
tur niſſ ſucrit dedicatum & Dev ſacratum : ſic emm res efficietnr ſa- 
era : hoc autem dict non poteſl, de re in liberam & perpetnam elee« 
moſjnam data. For though a thing be giuen in Francke almoigne, 
to an cecleſiiſticall perſon; yet it temaineth of lay fee ſtill, and is 
not ſaid to be conſecrated to God. Thetforeꝰ a treſpaſſe done ton, He, 
K 4 Parſons 
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a Parſons lebe land(which i 4 fraucię tenement) cannot be tried 

in a ſpirituall court. But it ſeemeth that in a treſpaſſe done in a 

rHroHs, Churchyard, it is * . for if a * man take trees that are 

Fragen, growing in 4 Churchyard , the Parſon may ſue for them in Court 
TR: — ed quere, 

And that matters of b«rialldoe belong to conuſance eccleſſi- 

* Regpag.33-b» flicall, is declared by a conſultation inthe * Regiſter very plainely. 


CHAP, VILE 


— Of right to haue a Curate : and of contributions to reparations , and 
to other things required in Churches. 


Owe when a Pariſh or Hamlet hath right to 
haue a Curate found in their Chappell, to lay 
then diuine ſeruice: If this be denied them, and 
no circumſtance otherwiſe be inc ident there- 
to, to drawc it to the Common la we, it ſhould 
ſeeme by all reaſon (of his one nature) to be 
a matter belonging to the conuſance of a court eccleſiaſtical, ac- 
7 cordingly as alwayes (without impeachment) it hath bin vſcd, 
1 1 22. H6.42, Vet l finde in the bookes of Common lawe, that an allionm of the 
1 caſe was mamteinable for not ſaying diuine ſernice albeit it was there 
| confeſſed, to be a ſpiritual matter. What the circumſtances and 
| | cauſe thereof was, chat it was ſo ruled in that caſe, Qgere. 

8 + Reg-pag, 56.9, It appeareth by the Regiſter;that a probubition being brought 
vpon a ſuite in court eccleſcaſticall. ſot withholding a Chawrtery, a 
conſultation was after graunted:whereby is affirmed;that pro ſub- 
7 trathone Cantarie, & debita punitione pro huinſmods ſubtrac dionmc, 
| the ſuite belongeth to a court eccleſiaſticall: and the like (thete- 
| fore) mult needes be thought of a Chaplaine or Curate, not found 
to ſay dinine ſeruce, whete it ought to be eithet by compeſtion, or 

— — WE” | 
| But that periſbioners ought to be contribmories, and may be ci- 
| ted ina caule of contribution towards the reparations of the body 
ofthe Church(termed Naz eccleſie)andtothe charges of buy- 
f | ing and furniſhing other vtenſiles, ornaments , and bookes, re- 
quired (by lawe) to be bought of the common charge; doth ap- 
peare partly by the Regiſter, and partly by Futzherbertin his nous 
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w af 4.4 * „ . 


Sts OT 


Fart. t.. proceedings in Courts Eceleſtaiticall. 4s 

natura brexinm , who doeth gather it thence. For _ he) 4 

1 Biſhop doe cite am of the pariſhioners of a ¶ hurch, to be contributo- . Firzh.no.na, 
rie — . of the pariſh Church, cn any Chappell annexed 2 
to it: if the partie ſue a prohubition directed to the Biſnop, ſurmiſmg 

that he us impleaded (touching lay fee) in court Chriſtian; the Biſbep 

ſhall haue a conſultation ⁊ pom this matter ſhewed im the Chancerie, on 

bis behalfe. And partly alſo by the [nixnitions which were ſet out 

by the O weenes Maicthe in the firſt yeere of het teigne, and are 

vnder the great ſeale of gland, for better record of the matter, 

her highneſſe being thereunto authoriſed by atte of Parliament. 

For in theſe are conteined, ſundry vtenſiles, ornaments, bookes, * Iniund ons 
and other things, that by the corumon colt of euery Pariſh ſhal- — 

be prouided, and from time totime ſupplied: and whether th 

be wanting or no, is to be enqwrred by eccleſiaſtical Images; and the 
obſetuation of the Imunctiont is by them to be vrged (againſt 

thoſe, that ſhall infringe any of them) by proceſſes and cenſutes 
eccleſiatticall, according to the coutſe of that la we. 

And herein the Iniunc lion followe but the Comon law. Fot if 1 Oftheliberties 
aterre-tenant holding land that hath vſually paid for ſuch tene- Ae 
ment a pound of waxe, or ſuch like, vnto the Church, doe with- Kealme, 
hold it; the Church-wardens may ſue him for it, in a court eccleſe 

Alſo + if a man that withholdeth Church goods, doe by his Ibidem, 
laſt will enioyne his executom to make deliucrance; any of the 
Pariſh may ſuc the executors tor them in court eccleſiaſtical, 

For proceeding eccleſiaſtical againſt refuſers to contribute 
vnto the reparations of the body of the Church, there remaineth 
a iudgement in a conſu/tation 5 (recorded in the Regiſter) to this Reꝶ r 
effect. vit. vobus /ignificamu, quod ſuper reparatione & emendatione 
defectuum corporis eccle/ie (iuxta conſuetudimem approbatam) faicu- 
enda: procedere poteritis, & ea facere , qu ad forum eccleſiaſticum 
noneritts pertinere difta probibitione non oh tante. And by reaſon of 
defectes in reparations of a Church, money it ſelfe may lawfully 
be ſued for,in a court cecleſſaſlicul. as appeareth by another con. . Reg geg 48.2. 

ſultatiõ in the Regiſter. And ſo is it allo provided by ſtatute( in this 5 
behalfe) amongſt other things, viz. 7 Prelates may pumiſh for lea- —— — 
ming Churchyards wncloſed , or for that the Church ts@&ncomered, or . 
mt connemently deched:in which caſes none other penance can be en- 


toned, but pecunarie, . 
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C HAP. VIII 


Prosſes in generall, that ſund y crimes and offences are pumiſhab le by 
eccleſiaſticall Iuriſdictiom: and namely, idolatrie, hereſie periuric, 
or læſio fidei , and bowe farre the lait of theſe u there to be corre- 
fed : alſo of diſturbance of diuine ſcruice, or not frequenting of it, 
and neglett of the Sacraments. 


F Aſtly doe followe the teſtimonies of the lawes 


of the Realme for proote, that many crmes alſo 

and offences ate puniſhable by iutiſdiction eccle- 

featticall: and firltin — then in particular, 
— for ſundry of them: The Ring writ thus to his 
[ndges: * we your ſetnes ci ly im all matters 
— Biſbop of Norwich & his Clergie , not puniſhing them, 
if they holde plea in cout Chriſtian of ſuc hj thmgs as be meerely ſpiri- 
tmall,that is to wit, of penance enioyned for mortall ſinne, Cc. 

In hoſpitals * that be of any others foundation then the Kings , it is 
enacted that Ordmaries ſhall enquire of the foundation, eretiion and 
gomernance of them and of all other matters neceſſary mthat behalfe: 
and thereupon make thereof corretlion and reformation after the 
lawes of holy Church at to them belongeth, 

In the ſtatute of Citation, it is permitted, that a man may be 
cited out of the Dieces where he dwelleth; when ſome ſpiritnall 
offence or cauſe is commuted and done, or omitted, negletted, or fore- 

to be done by ſome, hang ſprrituall ixriſdithion, 

In a ſtatute of K. Edward the 6. * Canſes of correttion be recko- 
ned as eccleſiaſticall: which ſtatute though it be repealed(for the 
principall purport thereof being touching Ordimarres ſeales, and 
names not to be vſed any more, in their citations and proc eſſes) 

et it bringeth ſufficient euidence, that ſundry matters of corre- 
Hion be of eccleſiaſtical iutiſdiction. And fo rat lon teſti fieth, 
that it was vſed and holden in his time: for he faith, In cauſir 
ſpiritnalibua vel ſpiritmalitati annexts, vt ſ pro peccato vel tranſgre- 
ſone fnern panitentia imumg enda, index eccleſiaſticus habet cogm- 
tionem , quia nom per tinet ad reg em intungere panitentias , nec ad 
udice m Secular em, | 

The ſundry conſau/rations ſet downe in the Regiſter do ſhewe; 
that whe the proceeding is ad correttronem anime, for ſome ſinne 


nor 
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not puniſhable in the Temporall Court; the coniſance is Eccie- 
ſeafticall, One example ſhall ſuffice: viz, Nolumus,cogmtionem . Reg (z ab. 
eccleſiaſticam, in iu que ad forum eccleſiæ, cf maxime ad corret lo- 
nem anime pertinent, contra tnſtutiam impedire, 
But to deſcend to more particulars,and firſt concerning thoſe 
which are contrary Pietati in Deum, That idolatrie is puniſhable 
by Iuriſdiction eccle/raſticall; appeareth by the ſlatute De ex- Elz pz 
communic ato caprendo, afore alleaged: and touching Hereſie or 
errour in mattet ot Religion or doctrine ( beſides that Statute) 
others doe alſo ſhie w, how it is inqairable, and puniſhable by Iu- 
riſdiction eccleſiaſticall. For both the Preamble and Statute of 
Hemrie the fourth, and the Statute of Henry the fift touching He- 
reſier, doe plainely teſtiſie hereof. In the former whereofis laid: 
that the Dia ceſams of the Realme, cannot by therr [uriſdiftion Spt« 1 1,94 cy, 
ritual , without ande of the Royal CMaieſtie , ſafficienth corrett nor 
reſtreine the malice of Hereticker;becauſe they goe from Diæceſſe ts 
Diæceſſe, and vill not appeare before the Dicceſans , but contemne 
the keyes of the Church, and cenſure: of the ſame, che. And in the 
later: that the connſance of Hereſie, ereus and lollardier, belone * *.Hy.com. 
geth to [ndges of holy Church, and not to ſecular Indger, And like- 
wiſe by a later Statute then thoſe, whereby it was prouided; * 25 H. f. c. 14 
that ene per ſon being preſented or indifled of any Hereſie, or duely 
accuſed or detected thereof by two lawfull witneſſes at the leaſt, to any 
Ordinaries, c. might by them bee proceeded ag aint, cc. and none 
otherwiſe, 
Neither is it materiall, though the ſaid three ſtatutes do ſtand 
repealed; for they ſhew (neuertheleſle) touching Hereſie ; what 
then was, and now is ſtill at the Common Lawe. which offence to 
be ſlull puniſhable at the Commen La we, doeth alſo more plaine- 
ly appeare by the ſtature of {tations being ſtil in force, For there 
it is prouided,that(the ſaid ſtatute notwit — — — t. c. 
b cite and ſummon ſon of his promnce for canſe 
—2 — — — bus due 
tie: and that the prerogatine of the Archbiſhop of Canterburie ſhall 
mot be preradiced by that Stature. 
The like is teſtified of breach of an oathe, and of periurie in an 
eccleſiafticall Court or matter. For aſter that ( amongſt divers . porungez; 


other matters) in the ſtatute of C cn pelle ag atis preache of, 75 nds 
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othe is mentioned, it is thus in the ende added: I all caſes afore 
rebearſed,the Spiritual [ndge ſhall haue power totake knowledge not- 
withſtanding the kings prohibition, And by the aforeſaide * Statute 
De excommumicato capiendo(among ſundry other crimes and of- 
fences) Perinrie in the Eccleſiaſticall Court, is reckoned to be of 
Eccleſiaſticall [wriſdiftian, And ſo is it by a* prouiſo in the ſtatute 
againſt perturie, made at the ſame time, 

By bookes of the Common Lawe, I finde two caſes , wherein 
breach of othe called leſſo ſidei, in an othe voluntarily taken, whe- 
ther priuatdly, or before an Eccleſiaſtical Iudge (as was in thoſe 
dayes much vſed) is to be determined in the Temporal! , and not 
in the EccleſiaſticallComrt. The one is ſuch as fell out in the caſe 
of the vicar of Saltaſh; who had made an Obligation, and had 
bound it by an che (that he would not goe againſt it) before the 
Popes collettor in England; who pretended ( though yard 
ſome [wriſdittion ccleſiaſticall ;n bimſelfe, Againſt which orhe, 
when the Vicar was luppolcd to deale, and was therefore con- 
uented before the ſaid Colettor; there went foorth a prolubition, 
and no conſultation could be obteined. For ( ſaid Hankeford ) a 
man ſhall not be ſued before an Ordmarie for periurie, but where the 


Brocke principal matter whereupon the periurie grew, was a matter Spiritu- 


all or touching it : and alledged this reaton : for elſe, if the periurie 
ſhould be found ag ainſt him; hee ſhould be ſtraight awarded there, to 
performe the othe whereupon the periurie grewe, andwhereof hee ts 
attainted: and ſo (though it were topaydebr: he ſnould be there com- 
pelled to pay them; and hereby, Lay contratts ſhould be determined 
there,contraryto the Kings rojaltie, 

And againe, the ſame man, in the ſame Kings dayes,(after- 
ward) reporteth ; that 4 man had ſworne to make a feofment of hus 
land; and becanſe hee didit not, hee was vexedby the partie, in the 
Court Chri/t:an, as for the perinrie : and becanſe ſuch ſuite ſhall be 
as a compulſion to per forme a thing touching land and inheritance; 
it was adrndged in ſncb maner, as if be had ſued for the principal, in 
Court Chriſtian, 

And che eftect 5 of both theſe caſes is reheatſed (with the like 
reaſon ) by Forteſcue in the Eſchequer Chamber; and was ex- 
preſſely graunted by ſome, and gaineſaide by none. There- 
fore if a man and his wife doe aliene the right of big wife, and the 

wife 
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wife is ſworne that ſhee will not ſue the Cui in vita: and yet after 
the death of her huſband brings the Write , and the other ſueth 
her in Court Chriſt1an for kreache of her othe, ſhee ſhall haue her pro- 
hibitron, 
Agreeable to which, is that iudgement long agone, that ifa Ne 
man ſue another in Court Chriſtian pro læſione fidei, which othe 4 ene Fark. 


roſe vpon a temporall contract or canſe,a prohibition lieth. And Bra- Brackow li, J. 


cle that writ in that time, ſaith thus: In placito quod pertinet ad co. P* 
ronam & dig nitatem regis, etſi fides fuer appoſita in contratin, non 

propter hoc pertinebit cog nitio ſmper principals ad indicixen Eccleſſa- 

fticum. Hereot he allegeth a teaſon in another place of the ſame 

booke, Ieriſdictionem regiam non mutat fides mmterpoſitio [acra- lden lb 
ment um praſtitum, nec ſpontanca renuntiatio partium. cp. 

To which reſolutions accordeth this booke caſe: [n an - + M.1o.td.4. 
rachment t pom 4 | many where the plaintife was ſned in Court 9e 
Chriſtian pro læſione fidei, in that hee had ſworne to pay fifteene 
— not: Brian held that when the faith is made tonching 
a matter Spiritual, then the breach thereof ſbalbe puniſhed in a Court 
Spiritual: (as if one ſhould ſweare to pay me his tithes truely,or 
a woman to marry with me) but if the faub be made vpon a mat- 
ter Temporall, then the breache of faith ſhall not be puniſhed there: 
becauſe they will not aſſoile lum (if he be conmtt) till ſome Temporal 
duetie be contented and payed. 

A later Treatiſe of the Common Lawe made in King Hemy 8, 
his time, doth touche this point thus, viz, In moſt caſes of her- 1 A Treatiſe 


irie, the King and his Conrtes haue had the puniſpment, and in ſome Nas. be aan 
caſes the Cler gie in their Courtes , haue had the puniſhment , by the Supremacie here 


cuſtome of the Realme onely: dux. ſuch as haue riſen vpon Spiri- — 2 
inall canſer, * cap, i. 
Another caſe where the Eccleſiaſtical Law ſhall not haue co» 
nuſance of the breach of an othe voluntarily taken, is when there 
lieth an action for the matter(whereof the othe was confirmato- 
ric) at the Common Lawe. therefore it was holden by Brian * not © T. 24. 
long after; that if a man ſweare to pay twentie pounds that he oweth, fol, 20, 
at 4 certaine — not; and for the perinrie be brought in. 
to the Spiritual Court, there ſhall lie a prohibition: becauſe (ſaith he) 
an attion of debt lieth at the Common Lame. 
I makethis a ſeueral cauſe and reaſon from the former, becauſe 


an 
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an othe may grow vpon a Temporall matter, (which was the for- 
mer cauſe) and yet none action lic ſor it. And if I __ wich- 
out any conſidetation to got you twentie pounds, and binde it 


with a voluntarie othe, it ſeemeth the Common Laue will holde 
it ſtill but pro nudo pacto, and ſo giue none action at all. 
But ſome occaſion is giuen vnto me to thinke, that courts Fe- 
cleſiaſticall ,de facto (how ſocuet de iure) helde plea of breach of 
I 22 % othe and of faith falſiſied ( which* amounteth to aſmuch in ſome 
verbs Hue reſpects, as breach of a corporall othe ) euen when ſuch othe or 
eee, faith voluntarie taken, was for confirming of a matter Tempo- 
ral. For this I finde not onely before the Writ was framed de re- 
cognitiombua per ſacramenta non faciendisgde catallu & debitis, qua 
non ſunt de teſtamento vel matrimonio : but afterwarde alſo, and 
that aſwel by iudgement, as by opinions delinered and reported 
for booke caſes: albeit with certaine cautions; which ſhall (by 
the way) be touched, 
Firſt then, that Ecc/eſiaftical Courtes handled this cauſe long 
„d Cf. afore that Writte was deuiſed; I finde in a Prowmciall Conſtuu- 
Mun made at a Synode holden at Lambhith vnder Boniface then 
Inn eArchbiſhop of (anterbwie, in the time of King Fenris the third, 
Anno Chriſt: 1260, which conſtitution I doe alleadge , not as 
being of force now, for the purport thereof ( becauſe it aimeth 
at the bridling of the Kings Prerogatiue, and of his 7 emporal/l 
Courtes) but thereby hiſtorically)to ſhewe,what was then held 
and practiſed vſually. 
The effect of it (to this purpoſe) is : that whereas Prelat / doe 
take Coniſance of ſinnes and of miſdemeanours of ſuch as be 
der their /nriſarftrow ; as of Permrie, ot breache of faith,of Sa- 
criledge, of violation of ¶ hurch liberties, (for inffinging of which, 
euen by the Kmgs Charter graunted to the Church of England, 
ſuch diſturbers doe fall into Excommunication ipſo facto) and 
of ſuch like cauſes which be meerely of Fecieſſaſlical Coliſance: 
yet are prohibitrons directed foorth out of the Kimgs Court; and 
Judges Eccleſiaſticall are called thither to anſwere; as it they delt 
not concerning Periurie and breach of faith ; but ſuggeſting that 
they deale touching chattels, Therefore a little after, is added 
1D:32, Prow this, viz, And if perhaps the King in his attachemenrts , probi- 
bitions, and ſummon; ſhall maks mention, not of 7 ithes , but of 
right 


Part... proceedings in Courts Eccleſtaſticall, 51 


right of Patronage : not of faith falſified or perrury, but of Chatteller: 
not of ſacrilege or diſInrbance of eccleſiaſtical erties, bur of ſame 


treſpaſſe — to be done by his ſubiec li or hailiſfet, theredreſſe 


whereof belongeth unto hin then let the Prelates aforeſaid mal o 
knowen wnto hum ; that they holde no plea, neither intend to do, cun- 
cerning right of Patronage,or chattelles, or any other things belong- 
ing to bis court. but concerning tithes, ſmnes, and other meere tur- 
twall matters, belong mg to their office and iuriſdic lion, and tonc hing 
the ſafety of mens ſoules &c. So that the trueth of ſuch allegation 
being manifelted to che king, they thought the plea ſound and 
ſufficient, to obteinea diſcharge from ſuch prohibitions, &c. if 
they were in thoſe reſpects onely granted, 

Vea, and Linde oad, who writ anno 1423, and long after that 
writ was framed (who alſo by reaſon he was Officiallprixcipallof 
Canterbury or Deane of the Archet, had good experience in theſe 
cauſes) maketh no *doubt; but that matter of periur or of breach * lind idem 
of faith, ariſing vpon what cauſe ſoeuer, ſo farre foorth as it con- ae. 
cerneth doubt, whether ſuch oath were lawfullornot, and doe 
binde in conſcience, ot not; is of eccleſiaſticall coniſance. And 
therefore teacheth how the libell in that caſe is to be framed, 
that no cauſe of prohibition be giuen, viz. the partie hath damna- 
bly braken his oath made for payment of ſo mnch money, 
pretending, that bee is not thereby boundor tied, The ſtatute Cir- 
cumſpecte ag atis laith: defamation ſhalbe tried in a Spiritual court 
when money is not demanded, but a thing done for — of the 
fonne, andlikewiſe for breaking an oath; without diſtinQion, he- 
ther it aroſe ofatemporall cauſe or not. 

Since the ſaid writ, we haue a iudgement in the very point in 
the time of king Edwardthe third, For if aman demand a debt of < — 
tenne pownds before the Ordinarie, for that the defendant plight his 
faith to pay it c&c. and hath not payd it, but broken lus faith : the Or- 
dinarie cannot enioyne him to pay the debt for ſawegard of bus faith ; 
and if he do, he doth it again} the kings prolubutiom. But be ong hi to 
enioyne him other corpor all penance, except the partie will willingly * Firtherbers 
redeeme it, For ſo Fitzherbert * readeth thoſe laſt wordes of ex- — 
ception. more truely then my booke of «Miſes (as it is printed) nr. 
carying indeed therein no ſenſe at all. The like appeareth in the 2. Alg 
reigne of king Henriethe ſixt: for on it* was holden, that f do 

man 
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man buy an horſe of me. aud ſin care pan the F̃uangeliſti to pay me ren 
pownds for him ſic h a day and pay it not : [ ſhall haue action of debt at 
the Common law, and alſo a citation pro læſione fidei at the Sprritu- 
al law, and ſhall not therem off: nd the Commonlaw, becauſe they are 
diners things, 

As for opinions afterward, we finde it was held by Brian and 
Litleton in the time of K. Edward the fourth, none there gainſay- 
ing it: that n laſione fid+1 ariſing vpn a temporall matter, the Spi- 
rituallcourt might puarſh it ex officio, hut not at the ſite of the party. 

To the ſame purpole alſo Mordant ſaid in the time of K. eu- 
rie the ſeuenth. that an he ſued ina Court eccleſiaſtical by a 

arty pro læſione fidei, in not paying 4 ſumme of money promiſed, 
4 ſhall lie a prohibition ; ber if oh ludge 2 L it 
ex officio, then no prohubition ſhall lie, which no man gainſaid ot 
impugned. Theſe two opinions, leſt they ſhould ſeeme to croſſe 
the former iudgement in the booke of afſiſes,and the other booke 
caſe of 34. H.6. (both which admit a parity to ſue in rhe Court 
eccleſiaſticall) do ſeeme to me only therefore to teiect a partie, 
and to require preceeding ex officio Iudici ; becauſe it was pre- 
ſumed; that a party would not 2 haue the ſinne alone 
puniſhed; but rather for ſatiſfaction of the thing promiſcd to 
him. Vet this in truth may be otherwiſe by the ian eccleſiaſtical, 
So chat vpon all that which hath herein bin laſt ſpoken, it might 
probably ſceime to ſome;that puniſhment of peru y or breach of 
faith, even anifing vpon a temporallcauſe, ſhould be ſtill (by the 
Common law) of eccleſiaſt:callconiſance: ſo that penance for the 
ſmne be but enioyned, and no temporall amenderequircd. which 
doubt is to be reterred tothe reverend ludges reſolutions, 

That diſturbance of diuune ſermee is alſo puniſhable by 1r:ſdr 
Fon eccleſiaſtical, the ſtatute thereof made, inthe tune of Q. 
Marie, doth prooue: for though it do prouide puniſhment tem- 
porall therefore ; yet it teſetueth the iariſdiclian that Ordinar ici 
had, ſot puniſtunent thereof by lawes eccieſſaſfic. ul. Not to fre- 
quent ot come to diuine ſer ice at times appointed, is declared 
to be ſubiect to proceeding and cenſures ecc leſiaſticall, aſ ell 
as to other — by the ſtatute? for Yarformitie of (om- 


mon prayer: and ſo is both that, and negleR of the Sacraments; 
by the ſtatute De excommunicato capiendo, heerctofore often 
alleged 
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alleged, prooued to be of Eccleſiaſticall connſance, 

Long afore chat ſtatute, vpon a prot1bition brought, a conſul- 
tation * was granted: whereby the Ordimaries proceeding ex of= * Reg pag. 0. 
fiewo, againſt one that teſuſed ro receme the Commumon, is allows © 
ed and warranted. And to doth the litle * Treatiſe of the liberties . — may 
of the Clergie, report this offence to be of Eccleſiaſticall connſance. — 8 
Thus much touching offences ec cleſiaſticall, being teferied to 


imptetie towards God. 


CHAP. IX. | | 
That ſimony vſury, defamation or [lander beating of a Clerke, ſacri- a 
lege, braulimg or fig hrung in Church or Churchyard, dilapidations, 
or waſte of an Eccleſiaſtical lining, and all inc umtimemc ne, are pa- 


miſhable by Eccleſiaſticall authority and how farre, 


Mongſt ſuch crimes as be offences againſt i- 

ſtice, Ido place — hrlt; as parcicipating alſo 

not a lite with the former fort, yet tightly ſot- 

ted hither: becauſe it is, as a buying and ſelling 

of ſuch things, as be not (in trueth) res mancyps 

(as the olde Romanes ſpake) things lying not in 
commerce betweene men to be bought and ſolde. This Eule . 

ſaid ſtatute Deexcommunicato cupie mdo, ſhe weth to be puniſia- 4 
ble by 1riſarttron eccleſiaſtical, 

That vſwrie is like wiſe, it dot}, appeare by authoritie of diuers 
Parliaments. The king and his * ſhall haue the _— the ys * 15.8 3. rg 
ſwrer: dead, and the Ordmaries of holy church ſhall the conu-· 
ſance of vſurer; on line, as to them appertemeth, to make compulſion 
by the cenſures of holy church for the ſinne, and to make reſtitutionof 
the t ſur ies taken, agamſt the lawes of holy church. 

By annother later act made againſt vſurie, there are reſer- 11.H7. cap 8, 
ned to the ſprritnal inriſdiftion, their lan full punſhments im enery 
cauſe of vſury. And ſo is it expteſly alſo mentioned in the afore- 
named ſtatute De excommunicato captends ; but this iuriſdiction aha | 
is fince ſomewhat reſtreined, becauſe © v ſurie can notnow there | 13 5%. cf. | 
by be puniſhed nor corrected, except it reach zboue the rate of 
tenneinthe hundred by yete. 

By a conſultation inthe? Regiſter, which was granted in allou- * Reg,pag 45.b, 
ance of proceeding againſt one = his v a y, it is thus ſayd, - 

this 


+: D Din LTiaa. 
f. ſoluto matti 
moni. 


Stat. eircumſp. 
agatis. 13.Ed.x, 
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this behalfe: Qu14 im articulis Cleri continetur, quod i Prelati 
imponant alicui pa nitentiam pro peccato, prohubition noſtr« non eit 
locus, wobis ſignificamms quod ad correttionem anime prefati S. in 
hac parte (viz. pro viura) dum tamen nihil alind attentetis quod 
cedat in le/immem dignitatis noſtræ in curia Chriſtianitatis procedere 
poteritis, prohibitione noſtra non obſtante. But this fault & ſinne of 
Vſurie is mixtt fori : that is to ſay, in ſome teſpect is of temporal, 
& in other regard of ecclleſiaſticall coniſance, not only by the ſta- 
tutes of the Realme(as you haue heard) but alſo euen by the law 
ciuull, albeit in a diuers fort, For in countreyes where that law 
hath place, if it be * called in queſtion, whether a contra be y- 
ſurarious ot not, the court ecc/e/iaſtrealldoth determine this: but 
for to pronounce ſuch a contract void and to execute that ſen- 
tence, belongeth to a temporal court. 

For cauſe of deſamation, it is * recorded by an olde ſtatute, that 
it ts alreadre granted, it ſhall be tried in a Spirituall court. And a- 
gaine : In d. famation, prelates ſhall correct penance corporall the 
kings prohibition not wit t anding : bat if the offender wil! redeeme 
the penance with money, the prelate may freely receine the money, 
though the kings probibition be ſhewed, 

By the preamble alſo of che ſtature for® citatworr, it is plainely 
argued, that defamation; belong to the coniſance of inrr/drit:on 
eccleſiaſticall, ſo they be duely and according to la proſecuted, 
Alſo by the bookes of Common law it appeareth throughout 
the arguments made in the great caſe of prohibirion, in the time 
of Herrythe ſeuenth, that the ſuite fot defamation belongeth to 
eccleſiaſticall tur ſdicl ion. tor there, aſwell by thoſe Sergeants that 
ſtood againſt the conſw/tation, as the others, and by the [ndges al- 
ſothat granted the conſultation (the originall cauſe being defae 
mation ) it is yeelded, that the puniſhment of ſlander or defamation, 
is belonging to the Spiritual law, 

Whereas there is a Proumciall conftitmtion, that decrecth a 
ſlanderet or de famet of another, to be ipſo fatto cxcommunicate, 
this is allowed by © conſultation in the Regrſter, vntoa count ec- 
clefiaſticall, Andi it is there added to this effect, viz. Sr in cauſa 
drffamationis ad pr nam canonican imponendam agatur, tunc die- 
rus licite facere poteritis, quod ad forum eccleſie noueritus pertinere, 
prohit itione he non obſt ante. 

One 
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One that ſued ' another id a cauſe of diffamat:on in court c- Reg pay, 5 1.4. 
cleſraſticall, was there condemned in expenies to the defendanr, 
who was abſolued, for that the plaintife tailed in his proofes, The 
plaintife to hinder the execution of the ſentence, and to eſcape 
without expenles, procured a prohibition, Vet vpon debating of 
the matter ; a Conſultation was herein allo awarded. So that wee 
ſee, both the Principal and the Acceſſarie caule, to be of eccleſia- 
fticall coniſance. 

If (fieth* the Treatiſe of the Liberties of the Clergie ) a man * Liberties of 
defume or publiſh one for falſe, an adulterer or vſurer, he may be ſmed in Gee 
in court eccleſiafticall, And another Treatiſe (publiſhed allo in Rea 
king Henry the 8.time by a common Lawyer) ſaieth thus: In, Ihr dhe bi- 
ſome caſes of d:ſfamation and ſlander, the kings courts; andin ſome hop ot Rome, 
caſes the Clergie haue holden plea thereof, — by Bertheler. 

Thereforc I doe the more maruell (the lawe being ſo plaine) 
at the Note that is ſer * downe in the Regiftey touching this mat- Now in Reg, 
ter, viz. All the Iuſticeſ are againſt a Conſultation in a caſe of diſſa- * 
mation. which is ſpoken indiſtinctly and indefinitely, and there- 
fore more generally perhaps touching any diffamation what ſo 
ever, then the Iaſtices meant, or then by Statutes and lane may 
be warranted. 
It may be that a booke caſe of Henry the 4. gaue occaſion of 

this nuſtaking, being notthroughly weied. for at firſt ſight ir 
ſeemeth to ſound,as if no diffamation at all were of eccleſiaſtical 
coniſance, And ſo 5 euen Brooke in his eAbridgement ſeemeth to? Tit.Confuta- 
take it. But the trueth is, by that caſe is onely meant, that ſuch jap 
driſfamation as ari{eth vpon a T emporall matter, is not of eccleſia- 
ſficall coniſance: which is the firſt exception of the generall rule 
ſer downein the Statute of Circumſpette agatis : —— is fayd; | 
that drff.xmration ſhalbe tried in the Spirituall court. 

And that the ſaid caſe is to be reſtrained to ſuch drſſamarion | 
onely, will appeare moſt plainlie to him, that confidereth the | 
ſcope of © Hankefordrargument . The Vicar of Saltaſbe had gi- H. | 
uen anothe before the Popes Collecter, in confirmation of an ob- f*'5- | 
ligation by him made. The Deane of i inaſor ſued the Vicar be- | 
fore the Collefter, pro leſione fidei: the Vicar purchaſed a prohibi- | 
tion, Hlankeford to maintaine this prohibition, argueth, that the 
perixrie could not bee ſued in an eccleſiaſticall court, for that it aroſe | 
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pon a temporal canſc. Adding for proofe of his ſaying, that um- 
ſelfe bad a matter vpon the like reaſon ruled for him, amd agamſ} the 
Archbiſbop of Canterbury, H. 4. Ede. g. par attachment [ur Prohi- 
lion, Cc. de ceo que il ſuſt en court Chriſtian pur diſſamation. The 
matter then was not ruled againſt the Archbiſbop tunply, for ſu- 
ing drſfamation there; but of ſuch a kinde of drffamatron , For 
elie this would not haue fitted the purpoſe of Han ſordi at- 
gument : becauſe hee hauing to prooue that /e{io fides ariſing 
vpon a Temporall cauſe might not bee ſued in an eccle/taſtrcall 
court : could not make any colour of that aflertion, by allea- 
ging of a judgement that no drffematies at all might bee pro- 
lecuted there: for that is not the like reaſon , And therewre, 
as that Ji ſidei aroſe on a Temporallcaule; fo did the d iſſama- 
tion there ſpoken of, for which aprohibition did lie without Con- 
ſultation. 

That diffamatorie words touching a temporal cauſe may not 


* Regit.fol.42.Þ he ſued in court eccleſiaſtical; we hauc alſo a ptohibition in the 


Regiiter, without any Conſultation granted. For whereas one 
gaue witneſſe in an /nqur/itron made by the king about his ex- 
change in Torke : the partie touched, ſued the witneſle (for dif- 
faming him) in a court eccleſiaſtical, whereupon the witneſſe 
brought a Prohibition, by reaſon the matter was a Tempor.ul 
cauſe. : 
By Statute like wiſe it is* enaQted, that a Prolubition ſball lic, 
fa man be = in court eccleſiaſticall for diffamation,in that bee en- 
dited the other. 

I finde alſo another cauſe, why ſome dſſamation may not 
be ſued in a court Ecclehaſticall : and that is, when action 12 
fore lieth at the Common laue. As * where a man brought Ac li- 
on of treſpaſſe for goods taken away ; the defendant he reupon ſuc d 
him in a piritua Court for diffamation, But Huſſey the kings At. 
turney, in behalfe of the Plaintife deſired a Prohibition; becauſe the 
plea in Court Chriſtian was mooued. the ſuite hanging there : and 
had it grawnted. Quod nota, So { berobbed, and ſpeake of hum 
that robbed mee before others, ſo that bee ſueth mee in a fi- 
tnall court for diſFamation , there lieth a Prohibition : becanſe I 


may 
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may haus an « Action at the Common lame, videlicet, mine appeale 
of the robberie. 
There be alſo inthe booke of * 72 of Pro- . Bookeof En. 


habuttons granted agaynſt choſe that for 4. 
ſuch in court eccleſraſticall,as ſued them in temporallc ourtes, for 
maime. and for forging of euidences. 

So that wee may conclude this point, that out ofthe caſes 
EXC — ; the rule of Circumſpecte agatis, and eArticuli Cleri 
(for diſfamatiom to bee of eccleſiaſticall coniſance) hath place, e- 
uen by allowance of the common lawe. 

There reſteth yet one point belonging to this place; fit to 
be cleared. There is alleaged for other purpoſes by the Mate- 
gatherer, a little olde printed Treatiſe, Concerning the power of 
the Clergie, and lawes of the Realme . In which, the Statute of 
Circumſetle agatis (both here and elſewhere by me alleaged) 
is auouched to bee no Statute, but a bare conſtitution. The words 


Amation proſecuted 8 


bee theſe: Wee neuer ſawe any proofe that Circumpec le 4 9 
was 4 Statmte, or taken out of the kings anſweres. and there bee in —— 


the ſayd treatiſe diners tlumgi that bee diretthe agaynit the lawes of f. ü. 


the Realme as is in this point, That Prelates for fornication, anom 
terie and ſuch other, may ſometime aſſigne bodilie paine, and ſame- 
time pecuniarie payne. eAnd the lame u, that Prelates ſrall nexer 
aſſigne pecuniarie piyne for correthon of ſinne, but onely at the de- 
fre of the partie. And alſo it ts recited in the ſayd Treatiſe, that if 
the Prelate of any Church, or his e Aduocate, aul of the perſon 4 
penſion ; that the ſuite ſhould bee in the Spiritnall Comrte + and 
the laue of the Realme is enen to the comrarie. And we thinke, 
that if it had bene a Statute ; that the lawe ſbomd neuer haze 
bene vſed therein, ſo direttlie agaynſt the Statute, as it hath bene 
vſed. And in the nmetcenth yeere of King Edward the third, 
in a Writte of «Annuitie brought in the Kings Court againſt the 
ſayd «Article of the ſayd Treatiſe : it ts ſayd, that the Tod Trea- 


iſe ts no Statute, but named ſo to bee by the Prelates. eAndat- 
fo the ſayde itte of eAnnutie is indged to bee maintenable 
in the Kings Conrte , and that is direlthe agaynit the Treatiſe 
of Circum(petle agatis , wherefore wee thinks it 1 no _ 

he 
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The verie like wordes ate alſo vſed ( Ithinłe all by one Author) 
in * another Treatiſe of conſtitmtions Proumc tall and Legatine. 

Nowe,in that to prooue it no Stature he faierh; 7 here bee in 
it drners things directiſ againft the lawes of the realme, ſcemeth to 
me a ſtrange teaſon. As though ſtatutes (forthe molt part) bee 
not to the reſtraining and changing of the lawe of the tealme. 

His firlt ſpeciall obie ction doerh anſwere it ſelſe. For if the 
Partie deſire commutation of corporall penance into pecumtarie, 
eſpecially if he be a free man;the Ordimarie may law fully accept 
of that commutation,and being ſo vnderſtocd, circum/ette agars; 
iumpeth therein both with * lawe and practiſe, 

Touching his ſecond obiection againſt it, of a penſion: I teferre 
my ſelſe to that which hereof hath bene ſpoken in the 6. Chap- 
ter of this firſt part. As concerning his alleaged booke of 19. Ed. 
ward the 3.reportingit to be no Statute, I muſt tell him, that hee 
hath a larger printed booke then mine; if hee haue any reports, 
either of « 19.0r 20.yceres of king Edw.z, 

But whatſocuer either he that was Author of thoſe two little 
Treatiſes, orany other priuate or particular perſons doe thinke 
may be collected or probablic ſpoken thereof: I truſt they will 
all be contented to ſubmit their iudgements to an Atte of Par/:4- 
ment. I herefore to cut of all doubts at once in this behalfe; let 
themread the * «Ate for true paiment of tithes, made in king Ca- 
ward the 6.time ; where both eArticuls Cleri, Sylua cedua, de re- 
gia prolubitione, and alſo Circymſpette agatis bee called Statuten, 
and are appointed to temaine intheir entire, as they were aforc 
that new ſtature, 

If a man lay (violent bands on a Prieſt this offence is puniſh- 
able alſo by eccleſiafticall Indges. Therefore it was determined in 
another Parliament, that for excommunicarion pro violenta ma- 
nuum iniectione in Clericum, before JA Prelate, where penance 
corporaſlis emiojned: if the defendant will redeeme bu penance by gi- 
ming money to the Prelate or partie griened, it ſhall be required before 
the Prelate,and the king prohibition ſhall not lie, 

This ſeemeth to haue bene there determinable by ſome te- 


* Ha H.z.rdk potts at the Common law) euen afore theſe ſtatutcs.“ For if a man 
rene Farben. enter into F. Iohmt placr, and beate the brethren there, and take their 


yo. charteli, for this violence be ſhall be ſued in Cui Chriitian, and (6 


it 
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it was adindged by the Court. 
In a Conſultation granted after a prohibition in this caſe was 
brought, it is thus cõteined in the Regiſler, vis. ij in canſe imecti- . Reg. ſol. aa b. 
onis mamuum Violentarum in clericum, im poſſeſſione Clericatus exi- 
ſtentem quemg, alter ſciutt eſſe clericum, non de violata pace noitra, 
ſed de excommunicatione,ad corre cttonem anime tantummodo aga- 
tur: tune prohibuione noſtra non obſt ante ,ulterins in eadem facere po- 


teritis, quod ſecundum forum eccleſie, & de iure fore videritis fuci- 
endum 


But I find ewocaſes where laying violent hands ona Clerke, 
ſhall not bee ſued in a Court Eccleſiaſticall, but there will he a 
prohibition. The firſt is, fa Clerke be *arreſted at the Common law, * Regilt.fol ar. 
if thereupon he ſue in a ritual Court pro violenta manuum inie- 1 
Ctione in Clericum, there lieth Prohibition, Another caſe is, * when *T.11.H.4 fol, 
a man is excommunicate for laying violent hands on a Clerks, if the — * — = 
ſprrvituall Court demie ab ſolutiom till amends bee made to the partie for 
the batterie,a proh1bit1on alſo will be granted. becanſe it ſhall be en- 
tended, bewhich ſneth doeth it to recouer damages. 

But (though it be at the ſuite of the partie) if onely the pa- 

niſhment of the offence, and not any amend; be ſued for, it is de- 
terminable in a Court eccleſiaiticall, albeit the * Temporall Court . A. cler. 
haue alſo the debating of the matter, touching the amends and * ⸗ 
the batterie. For (ſaicth Therning ) if a partie ſme onely to enforme . lvidem. 
the Court that the other hath laid violent handes dpom him, being 4 
Clerke; to the intent the ſentence of holy Church may goe againſt lum, 
to be excommmicate for the wrong done to hol Church, and not to re- 
coner dammages ; peraduenture it might be tollerable.To which an 
other booke agreeth, © that ef a man beate a Clerke,and he ſur him * H,x1.£9.4.fol 
un the ſpirituall Court for his ſinme of excommunication,he doc ih well: 
but if be ſue to haue the matter there examined. & for amends; there 
lieth a prohibition, For we finde a 7 precedent of a (onſultation » gurees.tix 
granted,cuen where a partie ſued in vt Chriſtian, pro violenta Yiobibition, 
manuem inetone in Clericum, 

And fo is it teſtified by the * booke of the Liber tres of the Cler- * Gooddelt of 
tie by the lawerof the Realme,in theſe words: eA Prieft may ſue — 
to haue him excommunicated or corporallie puniſhed that laid vo- 


lent hands t pom hum, but not to haue amenas, Neucnheleſle, if? 4 7 Gooddall ibid. 
man put to corporallpenance for d:ff.umation, or for beating a Cler le. 
M 
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to redeeme his penance, wil agree to pay mony to the partie dammiſied. 
& after contrary to his promiſe will not pay it; he may then be ſued by 
the partie dammified,exen for the mom im a court eccleſiaſticall, And 
not onely the partic may thus ſug to haue him puniſhed, but the 
. 0. Ed. . io Spititual court may alſo puniſh it exefficio,as Brian and Litleton 
there did hold. 
To this accordeth the ſaid licle booke,where is ſayd. that rhe 
* Gooddall,b1d, * eccleſiatticall Judge may of Office cite for laying violent hands on a 
Clerks to puniſh lum corporally hut not by money, Whoſe opinion is 
well confirmed by a Conſultation in the Regifter,to that purpoſe, 
| Regfol.g1,a, For thence is * gathered, both that ſuch a beater of a Clerke, 
doeth incurre excommunication ipſo fatto : and that the eccle/ia- 
flicall ludge ex Officio,may lawfully proceed to enioyne him cor- 
porall puniſhment, 
Touching Sacrilege, that it is alſo puniſhable by lawe in a 
Court eccleſiaſtical, two adiudged cafes may bee alleaged out 
« M.4.H.z,per * of Fitzherberts great Abridgement. For if 4 man take goods 
Firs, Probib. out of the Church or Churchyard, hee that hath propertie, may ſue 
8 him ma Court Chriftian, and may compell hum to ſtand to the ſen. 
tence and indgement of the Spiritual court for this offence. And 
s H.17.H,z. per againe: 5 If aman take trees that are in the Churchyard, 
— — Parſon may ſue for them im court Chriftian, and for the ſacri- 
lege alſo. 1 
© Lvndw.in . Lyndwood, ſpeaking of Sacrilege, *faieth, It © not a crime 
. meerelie eccleſiaſticall : ok the —— thereof may belong to 
Tens. 4 temporal [udge, at leaſt touching the corporall penattie : but not 
concerning the cenſures of the Church, that omg hi to bee laid v pon 
ach, 
115.8 6.84.6. 4 7 Concerning fighting, quarelling, and brawling in 
Go Church or Churchyara, the Ordmarie in lome degree is to pu- 
niſh it by ſuſpenſion ab ingreſs eccleſie in a laie man, and from 
miniſtration in his office in a Clerke ; and in another degree, 
in either ſorte Laie or Eccleſcaſtical, by denouncing the par- 
tie offending to bee excommunicate ipſo fatto, by vettue of that 
Statute. 
Dilapidation: like wiſe, & waſte made vpõ a liuing Eccle/iaſti. 
11% Kl ente. £4/l,arc determinable & puniſhable by Ordinaries.For the Sta- 
ture made in het Maieſties time for remedy in Dilapidations pro- 
uideth ; 


255 
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uideth; that as afore by the lawes Eccleſiaſtical, iuſt actions 
and remedies might bee had againſt executors and adminiſtra- 
tors of deceaſed incumbents : ſo they ſhould by venue thereot 
bee vſed againſt aliences and donees of the goods of ſuch in- 
cumbents, 

The Treatiſe of the Clergies liberties ſaieth, that for Dila- Libenies of 
pidation the parſon may ſue ( in comrte Eccleſiaſtical) the executors ia — pe 
of his pred:ceſſor, Realme, 

So at the Common lawe,Tirwhit did hold, that if an eccle- + a H. Alg. 
fraſticall perſon makg waſte of his benefice he ſhal be depoſed, as a Di- 
lapidator of his Church, But depoſition cannot be iuftified, but by 
authoritie eccleſiaſtical, 

Thoſe crimes which I ſayd were oppoſite to ſobtietie in a 
mans owne ſelfe, are alſo — by eccleſſaſlicall authoritie. 

For the Clergie are not to be puniſhed for holding plea in cout Chri- — 
ftian, of ſuch things as bee meere lie ſpirituall, that us to wit, of pe- "I 
nance enioyned for deadlie ſmne, as fornication, adulterie, and ſuch 

like. In which words of (ſuch like) I doubt not but other incon- 
tinencies,as Inceſt Stuprum, and Polygamie be alſo vnderſtood, be- 

ing all more grieuous then fornication, and two of them more 

exectable then adulterie, 

And ſo doeth Lyndwood interprete the word, bninſmeds, ſuch 
like that * is to ſay (ſaleth hee) Inceſt, whoredome, and others, + Lyndw.%, hu. 
which be — wnder the ſame of Lecherie. eAnd to theſe are — 
to bee added other crimes, which alſo are to bee handled and pm to competenti. 
ſhed m a court eccleſiaiticall; as namelie, Sacrilege, Uſirie, Here- 
fie, Simomie and Perinrie, to which an old Canon alſo addeth web *<E<<23-4-4 
offenders as be Inſpectatores nugarum,and conſulters of Starre- 
gaceri, Phanaticall perſons, Wiſardes, Fortune-tellers,Drunkards, 
and [dolaters. 

And to make it more plaine, that all vnlau full companie of 
man and woman, not being capitall by the lawes of the Realme, 
is ſubie ct to the /ariſdiftion eccleſiaſtical, rhe © generall worde of 3 Eln. ca 3. 
Incontinencie (which comprehendeth all) is vicd in the ſtatute 
De excommunicato capiendo. 

In the? Regitey there bee two precedents of Conſultations ; nep.tot.4s.a 
ted in cauſes of Fornication ; agaynſt which (in both) the & 37. 
udge alſo proceeded of office, And the _—_— c of Clergie _ 
3 , 


— 
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2 As Apologie of certaine Chap.ro, 
„u. faicth, * Thowgh 4 biſbop may not wiſite the Kings free Chappell, 
lenge Liber yet he may cite and puniſh the Chaplaine thereof for keeping a concu- 
bine. Heare alſo what another olde Treatiſe written by a com- 
» Ananſwere to mon Lawyer, in thoſe times ſaieth in this behalfe, viz. the Cler- 
— 1. Tho, Cie ought to haue corretlion ( as of crimes meere ſpiritual!) of au 
Godfrey,tem- trie formication,Simonie and Vſurie and to order matrimonie tit hes, 
a oblations, and periurie (in ſome caſe) and of diners other things : 
whereof it is no doubt, but they haue holden _ in times pait, rather 
by a cuitome and by ſufferance of princes; then for that — be meere 
[hirumall, or that they had authoritie by the immediate power of God, 
So that they bee by him yeelded, of long ume to haue bene of 
eccleſiaſticall conilance, 


CHAP. 


That the matters and crimes here reckoned bee alſo of eccleſiaſti- 
call [uriſdittron : and proofes, that any ſubiett late or other, 
may be cited in any cauſe eccleſiaſticall, 


Here doe yet remaine ſundrie points, which in 
the ſecond Chapter ofthis part, I haue ſer out, 
as being of ecclefiaiticall coniſance, hitherto not 
A ſpoken vnto purpoſchie. Firſt then for ordur- 
PF ning of reall compoſitions (being a matter of vo- 
| luntarie turiſdiftion ) and diſanwllmg of them, 
if they haue bene made conttatie to lawe and right (which is 
for the molt part of /wriſdifron contentions) we haue in the Regi- 

RP fter ſome teſtinonie. For 3 whereas an Ordinarie had made 4 
ordination or reall compoſitton tor certaine Chaplarns to ſerue from 
time to time in a Church, which were not found by thoſe that 
ought ; the biſhop hereupon ex officio proceeded to erdict the 
Church, and vnto other Canomnicall paines. And though there - 
upon a Prohibition was brought, yet was it reuerſed (vpon de- 
bating) by conſaltation,and the biſhops proceeding allowed, for 
lawfull. 

Reg fol os. Touching du of a reall compoſition ( vnduely made) 
in a Conſultation there, is thus conteined: Significamm quod in 
negotio adnullations Ordnationss pro Penſione , tanquam ini qu 

& 
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& non ratiouabiliter ſactæ, & non de laico frodo in curia Chriſtiani« 
ratic agitur, procedere, & witerius facere poteritis, ec. prohibutione 
noftra non obitame, 
Next follow the cenſures ecc leſiaſticall, whereby Ordinaries 
puniſh or vrge execution of their ſentences or decrees, Firlt ſu- 
enſion ab ingreſſueccleſie,is ſhewed to be an ecclefiaſticall cen- K Rd . 
lure by a ſtatute of king Edward the ſixt, forbidding brauling in . 
Church ot Church. ard. The other ſaſpenſiom indiſtinctly taken, 
whether ab officio tant um, or ab officio & beneficio; is mentioned 
fora cenſure eccleſiaſtical, by * a ſlatute /. El. and by ber High-, gabe 
neſſe Imunctiont. in fne, 
Interdiftion of a Church is alſo prooued ſo tobe, by the firſt 
allegation out of the Regriter in this chapter, 
That Sequeitration is another cenſure eccleſiaſticall, and the 
coniſance of the violation thereof of that iuriſdiction, is prooued 
clecrely by a conſultation in the Regiſter, For there a certeine 
Patiſhioner #had cut done Sy/nam caduam, not paying but de- Regi.tol.44.b, 
teining the tithe from the Parſon. Hereupon the biſhop of Ele 
his Officiall, did ſequeſter the ſaid wood cut downe. The Pari- 
ſhioner did breake and violate the ſequeſtration, therefore the 
Officiall proceeded with him in cauſa wHolationts ſequeFtri. the 
defendant purchaſed a prohibition, Neuettheleſſe, vpon diſcuſ- 
ſing of the matter, a conſultation was granted in theſe wordes: 
Licite procedere poteritts, quatenus de * violatione ſequettri ſyiue — 
caduc exciſe (ratione decime made reftori eccleſie debite, inmite — 
detentæ & non ſolute) per wor fic — agitur : & vltermut * (quoad Hola. 
. , InterdiQi) Clem, 
facere poteritis , quod ad forum Eccleſiatticum noneritis perti- grauis. de ſemen 
nere. — 
That excommmnication is a cenſure Eccleſſaſtical almoſt all 
allegations afore, and conſultations in the Regifter do ſhew. 
hat which next commeth to handling heere, is: that *the * Conſt. pron, 
Parſon and Vicar haue the appointing of the Pariſh Clerke: gris.de — 
who being ſo appointed, is to haue the cuſtomable fees of the praventz. & ii 
Pariſhioners for his ſeruice, or elſe he may ſue for them in Court 
eccleſiaſticall. That Conftumtion prominciall calleth theſe eleemo- 
ſynas conſuetas and (Ithinke) they may be comprehended vn- 
der the word 7 Lergitiones charitatme, for which the Regifter xg col. fa b. 
hath aconſa/tation, as being of eccleſiaſticall coniſance. 
M 3 For 
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6. An Apologie of certaine Chap. ro. 

For goods (as a pound of waxe, &c. ) due to a Church,and de- 

© Reglol,59D. teined; the Regiſter alloweth the Church - wardens to ſue in 
court eccleſiaſtical,and to procure that the church may for them, 
be againe put in poſſeſſion, 
ow follow (in this place) certeine crimes of eccleſiaſtical 
conuſance : and firlt ſuch, as be contrary topretie towards God; 
> c.2.demaled, namely blafþhemie, which * though in partes on the other ſide 
Sea (where Cmull law hath p ace) it bemexti fori, that is, enqui- 
rable and puniſhable aſwell in the temporal as in the eccle/raſtr- 
call court: yet in tl. is Realme, I haue not learned of any puniſh- 
ment thereof (or for ſwearing) by any temporal pov cr. Allo i- 
dolatrie, and errour im religion; which ate ſhewedto be ofeccle- 
? $,Eliz.e-23- fiaſticallconuſance, by the ſtature De excommunicato capiendo, 
Likewiſe eApoſtaſie from Chriſtianitie; which is the higheſt de- 
gree oſbereſie : and therefore ſubiect to the ſame Court and pe- 
naltie. Laſtly, violation and prophanation of the Sabboth, to be 
puniſhable by a Court eccleſiaſticall, both the continuall cu- 
ſtame of the Realme, and the ſtature of Circumſpetie agatu, 
(which doeth allow them to enioyne penance for ſinne) docth 
make very manifeſt, 
+ Lindwood inc. But we are to vnderſtand (as! Lindwood allo well admoni- 
— ſheth) that exery mortal ſinne is not of Eccleſiaſticall conuſance. 
V.mort peceato. for then (faith hee) the iuriſdiction of the temporall ſword, were 
onerthromen; ſeeing you could hardly name am cauſe, which 
coloxr of the ſinne, might not be ht unto conuſance ec- 
cleſiaſticall. But the ſaid ſtatute is tobe ood, of ſuch ſinnex, 
the puniſhment whereof doth belong properly to a ¶ vurr eccleſiaſtical, 
That is all ſuch (as 1 doe gather) for which no remedic is pto- 
uided at the Common law, nor by the ſame forbidden to be dealt 
with, by a [nudge eccleſiaſtical. . 

And of this ſort, is ſubormatiom of periurie, in an eccle/iaſticall 
court and matter, tending tothe breach of imſtice ; and vn/awfull 
ſolbcitation of a womans chaſtity, drunkenneſſe, and filthie eech, 
referred tothe violation of ſobrietie. 

Violation of a ſequeſtration or of an imterdittion, is in this chap- 
ter touched afore, The hindering and diſturbance to carry tithes 
by wayes due andaccuſtomed, is handled in the fixt chapter of 
this part, 


For 
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For ſundry crimes, the court C ccigſaſfical may enioyne pe- 
nance corporal, but not pecumiarie and if it do, there lieth a pro- 
bubiton. Notwnbſtanding , if Prelates enioqne a penance corperall, * A ue cle. i, 
and the partie will redeeme ſuch penance: by money, if this money (s w. 
promiſed) be demanded before a [ndge fftrituall, the king: prohubi= 
tion ſha!l holde no place. And againe : for * excommunication before » hid cap, . 
a Prelate (for lug violent hands on a (lerke) where corporall pe- 
mance is enioned, if the defendant will redeeme it by giumg money 
ro the Prelate or to the partie griened; it ſhall be required before the 
Prelate, and the Kings prohibition ſhallnot lie, Furthermore, *im ; Agg.. 
defamation, Prelates ſhall correct in maner aboneſaid, the Kmgs pro- 
hibition notwnhſlanding, firſt emiorming a penance corporall, which 
if the offender will redeeme, the Prelate freeh receine the mo- 
ney, though the Rings prolubition beſhewed, And to the ſame ct- 
feR, there is a conſultation in the Regiſter, * tur. in a plea forreco- 4 Reg ſol 3.b, 
werie of money promiſed to a Prelate or to the partie griened for re- 
deerming of corporall penance, ( impoſed for laymg violent hands on a 
Clerke ) you may lawfully proceed, our prohibition notwithſlanding, 
When a 5 jo proceeded with for ſome offence in Court 1 Reg.fol554. 
Eccleſiaſticall, ſabmmteth himſelfe to ſuch order as the [mdge 
ſhall take with him, either at his ab/o/ntion from the ſentence 
of excommmwication, or otherwiſe, doth after refuſe ; for ſuch 
his refuſall, he may be dealt with, and puniſhed in Court eccle- 
ftafticall, and may be vrged by cenſures, to performe the order 
according to his 1 on, which the Ordinary ſhall ſet downe. 
Likewiſe may an Ordinary deale for contempt of his decrees or 
iuriſdiction; as may be perceiued, both by the ſaid conſultation 
againſt one Lindſey laſt alleged, and“ alſo by another reported * Reg fol.gy.v. 
in the Regiſter. 
And as Ordinaries may deale in the cauſes afore ſpecified: 
ſo may they alſo in the neceſlaric acceſſories and dependences 
of thoſe cauſes. And therefore they may adiudge expenſes a- 
gainſt the partie overcome in law; and by cenſures drive him, 
to payment of them. Example heereof we 7 haue in the Regi- Reg ſal 74. 
er, wherethe plaintife in a cauſe ofdefamarion failing in proote, ; gg wu h, 
was condemned in expenſes; and could not auoid the paiment Goodull,of — 


of them by the prohibition which he brought. therefore in ano- — by the 
ther precedent there, it is thus ſaid : Iari eff * comſonnms, quod vii lawes of the 
A 10 Realme. 
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66 An Apologie of certaine Chap.1o, 
cognitio cauſe principalis ad forum eccleſiaſticum pertinet ; & ens 
acceſſorium pertinere de heat. Vel ſic im eit conſonum, quod cui 
attribuit ur cogn'tio in cauſa principali , cidem Attril us debet execntio 
cinſdem. And there it is further faid, to this purpoſe : S: preditts 
40. S. pro miſis & expenſis in cauſa drſfamationss adind:cat: ſuerint, 
tune ad executionem mde faciendam licitè procedere poteritis, prohi- 
bitione noſtra non obſtante. 

Fees due in Eccleſiaſtical Courts, and Curates and Clerkes ma- 
ges deteincd, come next in this place to be prooucd of Eccleſia. 
tical conuſance. I mult confeſſe that for the two former of 
theſe, I doe not call to miade, nor hitherto finde by turning of 
my few bookes of the Common law; that any thing is written 
ot them, 

Now ſeeing that from time to time, as occalions haue fallen 
out of due fees there to haue bene dereined, they haue bene de- 
mandable in the ſame Court ecclefialticall without bringing 
prohibition : it is ſome good inducement to leade vs to thinke, 
that they haue bene (without contradiction) alwayes ycelded 
to be of eccleſiaiticall conuſance. For, being ſuch matters as 
ſubiects haue a right vnto, and yet no writ lying therefore (as 
I take it) at the Common law (which * reaſon is the ground in 
ſtatute for granting conſultations, and of leauing aul. of that 
nature, to the determination of an Ecclefiaſticall court) it will 
therefore follow, that theſe alſo doe belong to iuriſdiclinm eccle- 
ſcaſtic all. 

But touching Clertes wages, called in the Prowmciall conſtitu- 
tions eleemoſyne conſnete, and in the Regiſter conteined vnder 
the generall word of Largitiones charitarme; Ihaue incidently 
ſpoken in this chapter afore, 

There temaine yet ſome offences (ſerout by me to be of Ec- 
cleſiaſlicall conuſance) which I inde not hitherto ſo auonched 
to be, by any writer of the Common law : yet are they ſo hol- 
den by the law Eccleſiaſticall, and by vſuall practice alſo with- 
out auy prohibition or other impeachment. The firit of them 
is fcxgerre in an eccleſiaſticall mattter, or the vſing and ſet- 
ting out of ſorged letters knowing them to be ſuch : as of let- 
ters teſtrmonialts, of orders taken, of inſtitatron, and ſuch like, 
Next, is the burying (in vſuall buriall for other Chriffians of 


" notorious 
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' notorious Meretickes, or of perſons dying ec, and fn 
without repentance thereof, 
Thirdly, willing * and familiarc6uerfing with perſons, whom » «6 cencutine, 
they knowe to be excommunicated mavors excommunceatione, — 
Fourthly frequenters of conwenticles , Which doth alſo come # Bald.in ca. c6- 
vnder ſchiſme, - — Ay 
Laltly, vnlawfull 4 Ggging vp of corpſes buried, either ypon wand. 
ſpite,or in any other ſinilter teſpect whatſoeuer. gp — 
I baue hitherto ſtoode vpon matters, wherein Ordinaries (by wa 
Law)may hold plea: to ſhew thereby, that they may cite in other 
cauſes then Teſtamentarie ot Matrimomall. Fot de ale in them, ot᷑ 
handle them they could not, vuleſſe the party which is pretended 
to offer the wrong, or to be the offendour,might be conuented, 
which is by citation, Therefore (beſides the authorities here and 
there in the former diſcourſe falling in by other occaſions, which 
might ſufficiently prooue that they may cite and compell men 
to come befote them) I will now briefly vſe ſome further direct 
proofe to conuince; that in other cauſes then thoſe two, men 
—_ be cited before Judges Eccleſiaſtical, 
tappearcth by eArticali (Teri,that for any matter Eccleſiaſti- 
call indefinicely, men might be cited. For vpon doubt mooued, 
whether the Kings tenants were ſubiect thereto, in ſuch ſort as 
others are: it is decreed, that 5 ſach as holde f the Kings tenure, * Anic. Cle 
may bee cited before their Ordinaries, and may bee ecommumicarck 
for their manifeſt contumacie, and after 40, daes, may bee attached 
bythe Kings Writte,as others, The*preamble of another ſtature * N. . 
proueth Citations euen of men, wines, ſernants, and other the kings 
ſubiett; for diffamations and tithes (ſo they be vpon iuſt matter, 
and in due order) to be lawfull, The body of that ſtatuteꝰ pro- idem 
uideth, that u Cation be made out of the Diæceſſe cc. where the 
partie dwelleth , but where ſome Spiritual Offence or Canſe is com- 
mitted or done, c. ſo that a contrarioſenſa in any other offence or 
cauſe Spiritual (as very many are afote proued to be) any ſubiect 
may be cited within his or her Dizceſs, and in thoſe alſo there 
excepted, may be cited out of the Piæceſſe. 
Likewiſe er Hereſieghe Archbiſhop of Canterbury may cite any 1 Ibiden. 
of bis Proumce if the immediate Ordinarie doe conſent or do not his 
datre, In a ſtature? made for _— g 32... 
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Chap.r x, 
be conuented according to the Ecc — Leaves. =_ — 
alſo mentioned Compulſorie Proceſſe and cenſures of the C 0 
In a ſtatute of King —— the ſixt, though for the body there- 
of t be repealed, yet thereby is teſtified; that ſummons and citati- 
ont be Proceſſe Eccleſiaſticall in all ſuites and cauſes of mitance be- 
twixt party and party, and in all cauſes of correction. 

Therefore ſeeing there is no colour, that onely Eccle/iafticall 
perſons ſhall fall out to be deteinets of ſuch dueties Eccleſiaſti- 
call, or that they 4 will proue offenders in the crime; atore 
recited, neithet can all the Kings tenants, not yet men, wines, ſcr- 
wants and other ſubiett; be cntended(forthe molt part to be other 
then Layperſons : we may ſafely conclude,that not only in cauſes 
Teſtamentarie or Matrimoniall,buc in very many other afote no- 
ted, any ſubiect wholoeuer,may be cited before his Ordmarie,or 
other competent /udge. Q noderat probandum, as being the very 
eontradittorie of the opinion, that we are in handling, ü 


CHAP. XL 


That Lay men may be cited and vrged to take othes in other cauſes, 
then Teſtamentary or Matrimonial, 


He thirde opinion nowe followeth , which is: 
that by the Lawes of the Realme , no Lay man 
eb to be ſummoned or cited to make ( or take, 
I as I thinke is meant) a» erbe, tn any other — 
ben Teſtamentar or Matrimonial, This diffe- 
Arech from the formerin two points. The firſt is 
in the partie to be cited : Fot the ſecond opinion was , that none 
whoſoemer, including both Eccleſiaſtical and Lay: where as this is 
onely, that Lay man may be cited, ee. The ſecond difference 
is in the end of the crtation; For here is ſaid : a l man may not be 
Cited to take an oth in any other cauſe: thereby leauing(as it might 
ſeeme) the Ordinary at large, to vrge perſons eccleſiaſtical to tke 
an othe, in other cauſes alſo. But all comes to one ende. For if 
neither Lay nor Eccleſiaſtical (as the ſecond opinion holdeth) 
may be cited in any other cauſe : then cannot Eccleſiaſtical! men 
be cited in any other cauſe, to take an othe. That which cannot 
be done at all, cannot be done for any ende. now entis nulla ſunt 
A | qualitates, 
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gualitater, ſo that both theſe runne to one point, ſauing that 
— affirme d, a citation may not be made to the intent a Lay 
man (hall take an othe, ſauing in thoſe two caſes, 

Now if this citing be meant of the partie defendant;then doth 
it not impugne any proceeding ecc/eſiaſticall in vic.for the partie 
commented, is not cited ad ſubeundum tnramentum, but ad reffon- 
demduns tali in canſa decimarum, cc. & facrendum witerins quod 
iuris fuerit & ratiomis. If it be meant of witneſles,nenther arc they 
cited (againſt their will) not ſo much as in Teffamentarie or Ma- 
trimoniall cauſes, or any other, to appeare ; till faith be made by 
the partie , or by ſome other for him, that they take them to be 
neceſſary witneſſes for to teſtiſie in that cauſe; and that being te- 
quired, and their reaſonable charges offered them, they doe ne- 
uertheleſſe without cauſe refuſe to come, and to teſtiſie a ttueth. 
For then gocth a citation called Compuſſories for them, ſab pane 
iuris to come and depoſe their knowledges in ſuch a matter, be- 
twixt ſuch parties. So that the citation is not ad ſube nun i- 
mentum,albeit when they come, they are not to ſer downe any 
depoſition, but vpon othe : becauſe it is iwris dinini, nat, & 
gentinom, quod non credatur teſti iniwrato, Alſo the eAmthour of 
this opinion ſhould haue done well, to haue ſignified whether a 
Lay man being come thither without citation, might then be vr= 
ped to take an othe, Therefore if the eAmthany hereof, wil here- 

maintaine any controuerſie againſt Comrts Eccleſiatticall; the 
iſſue mult be, enher that to make the Defendant put in his an- 
ſwere vpon his «the, ( ſo farre foorth as he by Lawe is bound) or 
to make witxeſſe; teſtiſie ypon their othe, is a thing contrary to 
the Lawes ofthe Realme, 

Bur it appeareth by diſcourſe vpon the former opinion, in 
how many ſundry cauſes of /itigions [wriſdiftion, (beſides Teſta- 
mentarie and Matrimonial ) Ordinaries may holde Plea (by the 
Lawes of this Rea/me ) according to the courſe of the © weenes 
eccleſiaſtical Lawes, That the eccleſiaſtical Lawes doe require 
this courle (with the cautions aforeſaide,) I thinke no man that 

knowes any thing in that Lawe, will make doubt. A Pleaisa 
conflict in cauſe of Iudgement , betwixt one that affirmeth, 
and another that denieth, There be but two wayes ( beſides 
the parties confeſſion , which is not properly called a proofe) to 
N 2 prooue 


—. 


4. K. f. c. ia. fore ſhewed,and in this maner as is now claimed, by the — 
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any thing: that is, by witneſſes, or by a publicke inſtrament, 
called by the Common Lawe, matter of. Now if witneſſes 
might not be vrged to teſtiſie ypon othe, in any cauſes but Teſta- 
mentarie or Matrimonial; then could no Plea be holden in an 
other cauſe, when the chiefeſt and moſt yſuall meanes of — 
in recent facts, be taken away. 
This libertie and priuiledge of holding Plea in the cauſes a- 


of Princes of this Realme, and by the Lawes and cuſtomes of the ſame 
(as a ſtatute tehearſeth) appertaineth to the Spirituall [nriſarttion 
of this Realme, and hath bene in all ages, vſed in Comrtes Eccle- 
fraſticall without unpeachment, as by the Recordes thereofinay 
appeare. And therefore, vpon any ſingular conceite (newly 
taken vp by ſome priuate perſons ) it is not ſafe to be nowe thus 

eſtioned, and oppugned, There is an olde Statute in force 
(as Itake it) that may greatly bridle ſuch newe quirkes , ex- 
cept men were matueilous well aſſured of the groundes of ſo 
great and ſo generall an innouation. For it is enacted, that 


14.1. c. great Officers about the King, and in his Courtes of Iuſtice, ſhall 


from time to time forwarde, bee ſworne when they ſhall be put in Of- 
fice, . and mainteine the priniledges and franchiſe: of Holy 
urch, cc. 
* it with any colour be intended, that the Common Lawe 
doth allow Courts eccleſiaſtical to hold plea in thoſe ſundry other 
cauſes, which we haue hitherto proued to be eccleſiaſticall: and 
— — it weil not allow them any meanes ot poſſibilitie where- 
y to hold ſuch pleas ? Fot it no Lay man might be cited to an ec- 
cleſiaſticall Court, and there ordered to take othe in any other 
cauſe then thoſe two: then firſt the ie conuented( if by Lawe 
he needed not) would neuet anſwere to the Label vpon his the. 
Vet hath this bene a courſe continually practiſed, and by Laue 
ſo appointed, not onely in Ecclefiaſticall, but alſo in all Courtes 
4 the ¶ uu Lawe boch here and throughout the relt of Chri- 


Againe, if no Lay witneſſes may be called to teſliſie in any 
other matter; then ſhould moſt men inthoſe cauſes, be hereby 
either quite forecloſed of their right; and many groſſe ſinnes 
ſhould paſſe wholly without reformation or puniſhment: or elſe 

: all 
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all ſuch matters muſt needes be prooued, onely by ſuch wit- 
neſſes that be of leaſt indifferencic; and therefore of leaſt trueth 
andcredite, For thoſe men be alwayes moſt different, which 
either be fricndes, or at leaſt be no euill - willeis, to either partie. 
Nowe ſeeing euery depolition mult needes tende to the gtie- 
uance or hinderance of the one partie or the other: can it be pre · 
ſumed of him which loues both, and doth wiſh alike well vnto 
them, that he will willingly and gratz without any proceſſe 
come and _ and thereby doc one ot his friendes a diſplea- 
ſure? thererelteth then, that onely ſuch will offer themſelues to 
teſtiſie; who either be ces vnto both, or friendes to one, and 
either enemies or ſtrangres to the other wy howe can.chefs be 
vpright & indifferent witneſſes? )or elſe ſuch who be meere 
gers vnto both ſides. but ic dorh molt rarely happen, that meere 
ſtrangers vnto both, ſhalbe able to depoſe any thing to purpoſe: 
and more rare will it be, that ſuch will offer willuigly of them 
ſelues. to come in ad teſtificandams. Belides theſe and many ſuc h 
hke abſurdities, neceſſatily enſuing this opinion; if it be yet ſtill 
ſtoode in, that the Common lawe petmittes campaſ n of lay men 
(whether parties or witneſles)to take othe in cauſes teffamenta- 
rie and matrimoniall, but denies it in all other caſes : let vs conſi- 
der, what may be imagined for a probable teaſõ of ſuch differẽce 
in proceeding berwixt cauſes that belong to the coniſance of 
the ſelſe lame courte, For I haue read and often heard, that the 
Common la we is grounded vpon good and ſound reaſon, And it 
cannot be ſaid in this cafe: quam durum ſit tamen ita lex ſeripta 
eſt, for that this is no ſtatute, or written lawe; but onely the re- 
ported opinion of one man, whence all the teſt haue ſince taken 
it, Was it then meant, to giue vnto ſubiects an ample meanes 
of comming by their _ in theſe two cauſes: but to reſtraine 
or debatte them in al other, as namely fortithes and other rightes 
demaundable in eccicſcafficallcourtesꝰ ot was it the purpoſe of 
that lawe, to haue men ſtand conuicted of moſt grieuous crimes 
that be of eccleſiaſticall coniſance (as y.of Hereſie) bein 
neither by them confeſſed, nor yet proued by ſincere and vprig 
witneſſes: but onely by ſuch, as doe thruſt them ſelues in to beate 
witneſſe; whom not onely common ſpeach, but alſo ſundry a- 
tutes doe tenne Accuſeri and AY doe hald at leaſt for par- 
| Z 


ties 


— — 2 A — — 


. — 
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ties and men not indifferent? Maynor many other eccle/Iafticall 
cauſes be of as gteat importance & preiudice, as (perhaps) a wil 
of — vnder xl. s. or a trifling ſegacre: ot a xpound matter, pro- 
miſed with a woman in mariage ? and if the law had bin fo, could 
no man hit of it from the Congneſt, vntill our fathers time, when 
Fitzherbert verit his nona natura brentii? was none of skil in C dw. 
the t. time, to put it into theftatute of 2 agatts: ot in Ed, 
che 2. times, to mention it iu the ſtatute of eArtical Clers ? did 
none reade it in the Regiſter that vnderſtoode it, before Firzher- 
bert? or was it not put done thete, but in ſome late copies, as is 
moſt likely? And after he had ſet it downe, Would not the law in 
that bebalſe haue bin vrged againſt ſundry Bibops,that practiſed 
the contrary in K. Hen. the 8. time, & continually ſinc e, if that o- 
pinion had bin holden for good lawe? Touching this matter, 
the Treatiſonr ſaith thus in effect: that the not copelling of witneſſes 
to ſweare & to depoſe their knowledges , bringt none other preindice; 
but that the partie plaintife , faileth im his proofes thereby, Why ? is 
that na ſmall preiudice, for a man (which hath in deede a right 

to haue the cauſes goe againſt him, through the wilfulneſſc of 
witneſſes, q neither will come of thẽſelues, not may be cõpelled 
by others, as this opiniõ importeth?Isnot this to giue cauſe of ac- 
quiting the wr6g doer , & of cõdemning himthat hath the very 
right? and doth 1t'trotnouriſh or at leaſtrolerate that ſinne in the 
witnes,which is cõdemned by the law of God in theſe * wordes, 
viz. If an haue thus ſamed, that us, if he haue heard the voce of an 
oath, & he can be a witner whether he hath ſcene or knowen oft; f be 
doc not utter it, he ſhall beare his iniquitie? In which place I doubt 
not, but all ſuch be included; who knowing the matter which is 
in exatnination or queftioh before a Ma eʒ ſhall refuſe ne- 
nertheleſſe (being duely called) to giue teſtimonie to the trueth, 
according to their knowledges. The Treatiſowr further ſaith: 
that it may be ſufficift for a court eccleſiaſtical, to haue no better 
meanes for bringing in of witriefles to teftifie,then tq;orali courts 
haue. Trudy ifthey might be allowed the ſame; I thinke none of 
them would defire any bettet. For When a witneſſe is yn willing 
to depoſe, vnleſſe he be vrged by proceſſe; what is more vſuall in 


reporall courts, then to haue a ſwb-panato charge him to appeare, 
and to teſtifie, at ſuch a time 8 place? But becauſe by this bis ſay 


ing 
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ing (it ſeemeth) he entendeth,that the courſe of vrging witneſſes 

be ig e(as is claimed, & alwaics hath bin vſed umn 

ſcaſbicall) conteineth ſome repagnancie againſt the lawes of the 

Realme: therefore,for clecring of that point, I wil brie fely ſhew, 

that it is not ſo much as a dizerſe,and much leſſe a.contrary ot re- 
nant ordet, vnto the lawes of this Realme. of 

Firſt for pratiſe; what is more frequent, then for Iulices of the 
peace to binde men by recogniſance , to giue in euidenc at Seſſions 
or Aſi es touching ſuppoled offendours? 

It would be ouer tedious to ſer downethe nxt Lang: repot- 
ted by the booke of Aſſiſestothis effect: vi. that where adeede is 
pleaded & dime d; and proceſſe agam/? the witneſſes i de ed; that it 
all go aus to call them to teſtifie. It wilbe ſufficient to referre you, to 


' Brookes Abridgemẽt, where they be gatheted: (yea thongh theacttiõ Brooke titulo 
be * perſonall )if a deede with witneſſes at it be pleaded c denied : pro- 7212 $ 


ceſſe ſhalbe awarded far the witneſſes,per Markham & Ref. 


Be not Iurouri alio(dut be lunymoned to paſſe on wab)fined, 


if they appeare not? and what more equitie to merces ar fine 
them. chen neceſſarie witneſſes? ſeeing trials can no more be made 
without exrdence; then they may without a le þ 


By ſtatute; 3 /wrours for triall of Periurie, are appointed to be 23.H.tca.3, 


fined, it they refuſe to make apparance. 


* Likewiſe arp  witneſſe be ſernedto teftifiein a cet of Re- 1, 


corde and hauing tendred(according to his countenance ) bis neceſſa- 
rie charges, doe not appeare : he ſhall forfeite tenne 1, and 
make further recompence, according to the loſſe, So that we ſee, it 
is no contrary ot repugnant courſe to the Cammon la yes, to haue 
witneſſes vrged to telſtiſie; being there alſo | ru gags Burifhere 
it be replied , that the Common lawe forbiddeth it vnto courtes 
eccleſiaſticall;fauing in thoſe two caſes: it will eaſily appeate, that 
it is lo farre from being forbidden, that it is indeede allowed vn- 
to them, by Commonlawe and by ſtatutes. There be very many 


precedents in the Regiſter of conſwitartons graunte 8 | 
a 


bene pur- 


of the ſeuetall matters there, after that probubrtions 


chaſed:in euery of which almoſt general wordes of allowance of 
the maner of proceedings, according to the lawe eccleſiaſticall, be 
conteined as namely allowing of the proceeding inxta Canonie ; neg in beg 
cas ſattioner:& ſetting ia the end of euet cd altatis there (except — 

; "= : tWOo 


— — — — 
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two or theer) theſe orthe like wordes in effect, viz. cite proce- 
| dere & vlrerius facere poteritir,pront ad eccleſialticum none- 


1 itione noftra non obſtante, 
ay let an nat ance be pa (if any man can doe it) where of 
— probnbition hath gone foorth, and not bin reverſed 
againe by conſultation, yea almoſt where it hath gone foorth at 
( all; onely for cenſuting a wittieſſe, that refuſed'to come in and 
21 teſtiſie in any other matter of ecclcſiaſticall coniſance, beſides te- 
ſtamentarie and matrimonial. And yet hath it bin in continual and 
vninterrupted practice, for ſo long time as any eccleſiaſticall ates 
now remaining,do mention pleas in thoſe courtes to be holden. 
8 


— 
23... 
_—O= 1 Þ 


1 Tuſtice Brotke in his Abridgement, both teſtifieth that by the 
1 Cmullla we, witneſſes( which wilbe holden endifferent)ſhould not 
1 come till they be called, and ſetteth it downe as a matrer woorth 
4 the noting; whereby may be gathered his allowance thereof. 
1 Brooke dt. The wordes be theſe: By the Ciull lame, eAccnſers be as parties, 
6 Conca. and not as witneſſes ; for witneſſes ought to be indifferent , and not to 
: | come 1 be called: but « Accuſers doe offer themſelnes to Accuſe 
1 Ce. nota. 

That by the Ciuill and Canmlawe witneſſes may be vrged to 
| | ue teſtimonie, and in what ſort,wil appeare by this diſtinction, 
1 Aer. By the Ciail la we, witneſſes may be vrged to giue teſtimonie, 
| * and that withqut diſtinction, whether the cauſe be Cui or Crr- 
minall: be Cruilh or Criminall , directly, or by way of exception 
} 1. ia ce moued: except their perſons be primiledged. As by the law Cimull 
della. men 2 yerres of age be in this behalfe;viz.that they may not 

| (again their wines be vrged to teſtiſie. * 
| By the Canon law, i the cauſe be Cinill and not cyiminall,wit- 
neſſes may be compelled (without diſtinction alſo) except they 
| ll + Panor, min e. be perſons prixiſeged.Neucrtheleſſe cuen 4 ii e ged petiõs = 

| 


— — be c6pelled, in want and defect of other proofes;that the true 


* e 

dee, If che? cauſe be ty1minall, whether Cinilh oreriminally moued, 

dai. ſo the action be dreh moued for the crime, and not by way of 
exception or barre onely: witneſſes are to be compelled. ſauing 

| chat by later Canons; Clerkes were not to be compelled to teſii- 

N Lo ym re ome 6h, 

| | But i 


equeſtionbe touching a crime, by way of exception: 


then, 
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then, either there may enſue thereupon ſome effect of paryſh- 


ment, (as ypon excepting a man to be criminous, ho then is to 
be preferred to a dignitte, toabenefice, or vnto orders) in which 
caſe any witneſſe may be compelled to giue teſtimonie: or elſe 
no penaltic carithereupon follow, (as when the exceptronis ta- 
ken onely to repell a man from teftimonie or accxſation) and in 
this caſe witneſſes ate not compellable, except the partie who 
excepteth, be like to be grieuouſſy thereby preiudiced; if his 
witneſſes cannot be gotten to depoſe. 

There is nothing more conuenient, then that euery court 
ſhould vſe his peculiar courſe of proceeding, by that law (wher- 


in they deale)preſcribed. And therefore lay mens matters in @ Anon. in e. 


Court eccleſiaſtical, are to be handled according to the maner of 
proceeding by that law required : enen as * clerkes ſhall and ought to 
be dealt with in temporall or cimill courts, after the maner: and or- 
ders of thoſe courts. 

Seeing then, compelling of wit neſſes to reſtifie, is not contra. 
riant, repmgnant, nor yet dinerſe from the Common law; nor by 
it forbidden, but allowed vnto Eccleſiaſticall courts, accordm 
to the conrſe of thoſe lawer; which doe require it (as is ſhewed) 
and no reaſon or equity leading to admit it rather in thoſe tws 
cauſes, then in others of the ſame coniſance: therefore may a- 
ny witneſſes whatſoeuer be vrged to take oath and depole in 
Courts eccleſiaſticall, and in other matters eccleſiaſticall, then 
cither teſtamenturie or matrimonial, 

But to deſcend yet to more particulars : the Kings tenants 


may be cited before their Ordmaries as others. Theretore both : AieClens, 


they and others (though Ley perſons) may be cited in all cauſes 
of that iuriſdiction : neither is it there diitinguiſhed, whether 


they come in as witneſſes, or as parties. Allo they may as other: be baden. 


excommunicated, for their manifeſt contumacie, This contwnacie 
(atterappearance) groweth onely vpon peremprorie refuſall to 
performe ſome decree or couunandement of the Judge, as in re- 
fuſing to be ſworne, or to be examined, being {worne. Seeing 
then for manifeſt contumacie the Kings tenants or other; may be 
excommunicated, and this is indefinitely ſer downe : ic will fol- 
low, that as in any other not performance of the decrees ofthe 
Iudge (according to the eccleſiafticalllawes) ſo in refuſallto be 
O 


ſworne, 


7. H., 


* Ibilem, 


3 32.H,8.cap.7. 


+ Ibidem. 


5 1. & ;,Edw 6. 


cap. 3. 


6 IVidem. 
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ſworne, whether he be partie principall or witnes, there is man/- 


feſt comtumacie. Vbi lex non dtingwt, nec no; diſtinguere debemu,. 


Particularly in matter of trthes (being neither a cauſe Teſta- 
mentatie nor Matrimomal|l ) the * contemmers of the proceſſe,lawes 
and decrees of the Eccleſiaſtical courts of this Reatme, are by ſta- 
tute condemned: but an vrging to anſwer or teſtiſie vpon oath, 
is a decree of an Eccleſiaſtical Coat, ergo, may not be contem- 
ned. The Ordinarie * im a ſuite of tithes for am contempt, contu- 
macie, diſobedience, or other miſd-meanours ( vpon complaint) may 
hane the partie committed, till he (hall be bound to grue due obedience 
to theproceſſe, &c. decrees, and ſentences of the Eccleſiafticall court 
of the Realme but requiring a parties or a witneſſes oath, is ſuch 
adecree, Therefore, &c, 

Likewiſe by another ſtatute, * the Ordmarre may connent for 
withholdmg tithes according to the lawes Eccleſiaſtical: therefore 
he may conuent and cite a man Lay ot other (if he be ſuppoſed 
to be a withholder) to anſwete vpon his oath, For ſo is the Fc- 
cleſiaſticall law, 

Further, by that ſtature, he. Ordinarie may proceed to hearing 
and determination c. according to the courſe and proceſſe of the ec- 
cleſiaſticalllawes : but the proceſle and courſe of hearing by that 
law, is by the partiesperſonallanſwere vpon oath,if it be required; 
and by compulſories of witneſles to depole by oath, as is afore 
touched. Therefore,&c. 

The ſtatute of king Edward(touching tithes) prouideth,chac 
both they and the coſts, charges, and expenſes in the ſuite ſhall be reco+ 
uered before the Eccleſiaſtical [udge, accordmg to the kings Eccle\- 
aſticall lawes : but for tec ouety ot them, thoſe lawes require (in 
caſes afote ſaid) both oath of partie and of witneſſes : ergo, &c. 
By chat ſtatute is eſtabliſhed, that the ® Ordimarie e nem for perſo- 
nall tithes may callthe partie afore bim and by his diſcretion examine 
him by all la vfull and reaſonable meanes, other then the parties none 
corporall eath, concerning the true payment of ſuch perſonal! tithes, 
Ergoacorporall oath is in other eccleſiaſticallcauſes a an fall 
reaſonable means : for, exceptions are alwayes of the nature of the 
rule, and ſhould be within the rule, ifthey were not excepted; 
and therefore alſo in all other riches, as predrall and mur, it is a 
lam ful and reaſonable meanes to put the partie ynto his oath, quia 


EXC pe 


- 
, 
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exceptis fir mat reg ulam im caſibus non exce pris. 

The ſtatute for /niformny of Commen prayer, authoriſeth ec- i.. 
cleſſaſtical [ndges to enquire, to take accuſations, and mformations, : 
and to puniſh the breaches of that atl exc. mike forme as before had 
bene wſed in lile caſes by the Q neenes Eccleſiaſtical lawes: but in 
like cates (by thoſe lawes) oathes both of parties & witneſſes haue 
bene vſually taken. Therefore, &c. 

One only inſtance deſtroyes a generall aſſertion; therefore if 
there were but any one inſſance to the contrary, an oath by law 
may be vrged of ſome /ay man in ſome other cauſe then temen 
tary or matrimoniall: which being true, and the very contradittory 
of the opinion that is in iſſue (vpon this point) berweene vs, it 
mult needs follow that the opinion is vntrue, and therefore not 


grounded vpon law: Q med prob amdum nobis proponebatur. 
CHAP, XII. 


The ground: of the tronext former oprmions examined 


and confuted 


He ground of theſe two opinions laſt handled 

(for any thing that I could euet learne) doeth 

only reſt vpon a =_ edent of a writof prolubi- 

tion and of attachment thereupon. In treating 

| whereof (for that I ſhall be forced to gainſay 
ſomething. that is delivered by graue, learned, 

and wiſc parſonages) I mult firſt proteſt before God in ſincetitie 

of heart, that I doit not calnmmniands, ſedveritatis ſtulioʒ whereof 

] am ſomething reſolutely perſuaded, in this behalſe. I do reue- 

rence and eſteeme them that are contrary perluaded,being men 

of great learning in their profeſſion : neither contemning nor 
condemning any, fo much as my ſelfe, as being moſt priuie to 

mine owne wants, and therefore (1 cruſt) ſomething taught to 
meaſure my ſelfe by mine own: foot. Sed amicus Plato, amicis 
Socrates , magis amicaveritas, The copy of this wit, I finde re- 
ported and ſet dow ne in two ſeuerall books, In the * Regiſler * Regiſter tir, 
(contrary to the vie of other precedents there) is — = 9 
parcel(as ſeemeth) of a writ,in two or three lines, in theſe words, 

viz. Rex vicecomiti S. Precipimus tibi, quod nom permitt as quod 
aliqui laici ad citationem tals epiſcepi aliquo loco conwentant de cæ- 

O 2 


tera, 


1 
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tero, ad aliquas recognitiones faciendas vel ſacramenta preſianda, 
mſi in canis matrimontalibus & teflamemtarys. T. c&c. And in the 
margent thus: Prohubitis ne laici connentant ad citationem cpiſco- 
pi, ad recoguttonem faciend im, 

But the precedent of attachment framed vpon this writ, run- 
neth generally, without excepting ſomuchas theſe cwo cauſes; 
euen as if a /ay man (whether partie orwitzeſſe) might not be vr- 
ged to anſwete or teſtiſie, ot to take an oath except he luſt, in a- 

| Reginbr.orig, NY Cauſe eccieſſaſticall at all. For it is thus, viz, Rex vicecomiti 
fol 36 ben. Pro. Salem. Pane per vadimm e&c.talem eprſcopum, quod ſit COY 4 1h 
— fticrar ys noſtris cc. oſtenſurns quare fecit ſummoneri, & per cen ſu- 
ra eccleſiaſticas diſtringi laicas perſonas, vel laicos homme; & f- 
mmas; ad comparendum coram co, ad preſtandum iur ame nt um pro 
voluntate ſua, pi mmtis ; in graue pr emdicium corume & drignitatis 
noſtre regie ; nec non contra conſnetudmem regm noi ty i. c habeas 
ibi nomima pleg. &r. T. Cr. And in in the margent it is entituled 
thus: Attac huame nt um inde. 
» Abr, Real Alſo in the Abridgement of ſtatutes* gathered by Ra, I 
tir. prov. & do finde a precedent of a pr ohrb1tion ſet downe at large, mentio- 
— ning a writto like purpoſe to haue bene ſent to the ſhrriſe; but 
none attachment thereupon: whereoftthoſe words rehearſed in 
the R-gifter (though ſomething aliered) ſeeme to be a parcell. 
In that point it is thus: Rex cpiſcepo Norw. Salutem cc. Man. 
dium etiam tucecomti noſtro comit.at. Narf., & Suff Cc. qusd 
non permittant quod aligui larci in Ballma ſua, im alrqurbus locts con- 
urmaunt, ad aliquas recogmitiones per ſacramemta ſua faciendas, n1/i 
in cauſu matrimonialibus & teſtamentarit. Wheteby theſe three 
varieties do appeare, betueene this, and the former : Firft, that 
which is ſaid heete by way ofrehearſall, that the king had ſent 
ſuch a writ to the ſhrreffe; ſeemerh in the Regeſter to be ſet downe 
as conteining part of the writ it ſelſe, directed to the ſhi-rffe. 
Secondly,that which is here recogmtiones facere per Sacramen- 
tum, is in the Regiſter with the diſiunctiue; viz. ad a/iquas recog- 
mitiones factendas, vel Sacramentapreftanda. Thirdly,in the Re- 
giſter theſe words ate added; ad citationems talis epiſcopi. That 
writ which Raſtallſctterh down at large (wh&ceſocver he had it) 
ſecmeth to be the perfect & whole copyofthe originall & ther- 
fore of more credit, It is alſo probable, that the gatherer of the 


Regiſter 
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Regiſter did abiidge out of this Writ at large, as hee thought 
good. For in the very Writs that went foorth in deed(the copies 
whereof bee in the Regiſter) letters (forthe moſt part) bee put 
there, in ſtead of the names of the parties: whereas, here it is ad 
citationem tals epiſcopi, & talem eprſcopam, without name or any 
lettet for i; that might direct men roknow,of what Writit was 


a parcell; which argueth, it was not verbatim copied foorth of 


the Writ. Howſocuer it be, the one ofthem muſt expound the o- 


ther,ſeeing they concerne one and the ſelſe fame matter. 

In treating therefore hereof; I mind firſt to ſhew,that albe- 
it theſe words did catie the ſence q is inforced; yet it may be,that 
the law is otherwiſe,then j they are not of that acceptiò: & laſt- 
lie how they are otherwiſe meant, & what is that true meaning, 

For the firſt it is no lawe of neceſſitie; being neither Statute, 
nor Common|lawe, No ſtatute : for it is not in the Parliament roli, 
nor in any printed booke of ſtatutes at large, nor in ſundrie anci- 
ent written copies. It is no common law: for it is ſayd to be for- 
mata prohibitio ſuper articulis cleri(* which is a ſtatute of late time 
in compariſon) and the precedent ofthat Prohibition (as it is in 
the Regiſter printed, & being vnderſtood according to the mind 
of the Authors of this opinion) is contrarie tothe generall cu- 
ſtome of the Realme. For by time immemoriall, all Fceleſiaftical 
courts (without impeachment)haue cited both the parties prin- 
cipall for anſwere ;and witneſſes alſo,vrging them to depoſe by 
oath, in all the other ſeuerall cauſes alſo, that are prooued afore 
to be of eccleſiafticall iuriſdiction and conuſance. 

Ihaue had oflong time an olde Regifler in parchment wnit- 
ten (as may be evidently gathered, and appeareth by the frame 
of the hand and letter) about king Edwardthe ſeconds, or king 
Edvardthe thirds time. Init there is no ſuch precedent of prohebi- 
tron or of Attachment; as eithet the printed Regiſter,or Raitals 
Abridgement of ſtatutes, ſetteth downe, But there are many pro- 
hibitions vnto eceleſiaſticall courts, that run in this ſort,viz., Ne te- 
ne atis placitum im curia chriſtianitatis de catallis & debitis, que non 
ſunt de teſtamento vel matrimonio, Andthe fiſt of this ſorr is thus 
enticuled in the margent : prolubitio regia de catallis & debitis que 
non ſumt de teſt amento vel matrimonto. 

One thing beſides I find there (in mine opinion) worth the no- 
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ting for this purpole;yer not obſerued inthe printed Reg iter. For 
ſuch precedents of Originall Writs, as exceeded the memotie of 
any man, at what time they were firſt dra en & framed: that old 
booke ſetter downe ſimply without any addition. But if they 
were of latertimes deuiſed; then this marke &title is giuen vnto 
them iu the margent, viz. Prohubitio formata,or brene,c>c.formatii. 
Now KRaſtals A tag ement giueth the like title tothe writ ( her- 
upon this conttouerſie groweth)viz.Prohubitio format a ſuper ar- 
culis clerizwhich at gueth that there is no ſuch original wiic of old 
at the common law ; but that it was thẽ newly deuiſed to meete 
with anew miſchiefe. Q «e de nous emergitt nouo indigent au vilio. 
The being of it in the Regiſter, doth not make i: ot uecellitie to 
be law; for ſundty of tholc writs were framed of late times /as 
may appeate to any that wil peruſe thẽ) vpõ particular m&s ſuits 
(& as occaſiõs fel forth) & ſomtimes (perhaps) dra vn vp6 priuate 
ſuggeſtiõs ofthe countel of one ſide, though afterward allow: d. 
Nay in my ſaid old written Regiſter of writs,there is a precedẽt 
which (as I take it)goeth not now for lawe. For there is a direct 
writ to the ſhirifs ot London; ſignifiyng, that no Clerke(though he 
forfeit his recognizance of fatate merchant ) ſhalbe attached or 
impriſoned by his body: except there bee tome cauſe why hee 
ſhould not enioy the priuiledge of a Clerke. 
Beſides, it is no new or ſtrange thing, to haue ſome forme of 
a writ which is ſet down in the Regsſter,to be vpon better aduiſe 
diſallowed. For I haue credibly heard, that it was not long ſince 
adiudged,that in an action for treſpaſſe, done in a warren of Co- 
nies,a mã might not plead that they were caniculi ſui; albeit the 
Reg. fol — Regiſter (in that behalfe) * frame:h the writ ſo. And in the (cite 
a (me title whence this forme of probibition is talen a clauſc in a 
keg fol. 37. Probubition was * reiected by the court. For it is ſaid in the margcc, 
Curia noluit concedere iſtam clauſulum iu prolubitioner but if u M eie 
law aſſured, the ludges would not haue reiected it. 
Fitzherbert( who in his booke 'of Nature ef writs, was the firſt 
thatſucked this conceit thence)in the ſelſe ſame booketouching 
this rule, ſet downe in the Regiſter, vin. notandum eit, quod quando 


rex pre ſentat vt in iure corone, tunc incurrit ei ſaieth thus; 
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now thu rule is not holden for lame. But it will bee ſaid, that F- 
berbert himſelfe, and ſundry that follow him ſince, doe hold this 
point we ſpeake of for law e. This (no doubt) carieth a great pte - 
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ſumption with it, & that worthily; for the worth of the learning 
& iudgements of ſuch men. Vet I wil ſhew that his ſaying (from 
u hom they all fince do take it) is none vndoubted rule of lawe; 
& therefore theirs neithet, that do gather from him. proteſt be- 
fore God, l wil not ſeeke after obiections _ his booke; but 


take only ſuch two (in ſtead of mo) which I had in my mind. be- 

cauſe they do touch eccleſiaſtreall matters. He ſaieth, that at the * F bid ſol. 
Common lam um heretihe ere he canbe condemned, muft be comuit el 

of hereſie before the Archbiſhop, & the whole Clergie of the proumce, 

& after abu ed thereupon; & after that ( of freſh) connitted & con- 

demmed by the clergie of that pronince:& this muſt be in their general 

conncel of conuoc as tom: & holdeth there; that at the Common lam, 

a biſhop in hus diæceſſe might not condemne an beretthe untill 2. H. 4. 

did gine him authoritie & that then he might not be committed to * 2. H. a. cpu. 
the ſecular power to be burnt until he had once abinred; was agame 

relapſed into that, or ſome other herefie. But neither of theſe points 

be law; & ſo I haue heard the two chiefe [witicesthe L. chief Ba. 

ron, & ſome other ludges, & the Queens learned councel,reſolue 

in a ſpeciall conſultation holden about the matter of heteſie. For 

albeit the Commocation may(in deed)condemn an heretike, yet e- 

uery B. at the Common law (before any ſtatute) might ( & at this 

day may alſo)in his own dieceſſe ſo condemn; as the preamble of 

that very ſtature makes manifeſt: & ſo by the all, was it then hol- 

den forlawe, notwithſtanding Fit h. opinion there; which was 

fully by chẽ conſidered of. And albeit it may ſeeme needleſſe, yet 

for turther ſtcengthening of theſe reuerend mens opinions, there 

is a* booke in the very point. For it is ſaid, that for hereſſe or any 0H ol. i. 
point againſt the faith, the BB, had none other power to bring the in, 

but to make proceſſe agamit them by citations, vntill the Statute of 

Hereſie, 2.H.4. ergo, afore that ſtatute, they had power to pro- 

ceed againlt hererrhes, in Ordmarie courle of the lawe eccleſraſti- 

call, Which aſſertion the very Note-gatherer allo maketh in his 

title of the lawes of England, yet to another purpole : howſoeuer 

in the maine point] we now treat of, he ſticke faſt to Firzherbere, 

Like wiſe, he faith it appeareth.that before the ſlatute made pro + Firth.no.na. 
clero in the 1 J. af king Edo. . cap. x. the right of in hes were determi. .d f. 
nable inthe Temporall court of the king ; and that the lame was alte- 
red at that time herein, by that ſtatute. Whereas (in vety trueth) 

there 
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there appeareth no ſuch matter; other then a grieuance offered 
(in this behalfe) to the libertie of the Church, which then was 
detetmincd, that it ſhould afterward ceaſe. 

I know that Gooddall( writing of the libertres of the Cler gie, by 
the lawes of the Realme) concurrethin this point with Frrzber- 
bert : for thus he wiiteth; 1 that before the Statmre, the 
right of tithes were determinable in the Temporall courte : but that 
ftatmte hath altered the law. So that it may be coniectuied, the one 
of them borowedit of the other, 

But this whole doubt, whether cauſes of tubes, before that 
ſtatute of Edv. . were determinable in an eccleſiaſticall court or 
no, is teſolued by a Treatijſe nipping (in trueth) wholic at the 
Cler gie and lawves eccleſiaſticall, and lo indifferent an Vimpict, 
as that the Note- gatherer alleageth him for his purpoſes : there- 
fore in this caſe not to be refuſed by them, who produce him for 

„eee their witneſſe. For that Treatiſe writeth thus, viz. Long after 
ore lergie, = that the kings courti of bis Bench & comms Plear,ch alſo all inferior 
realme,cap, 15. 4 courti Were put out of tnriſadetiion for tithes : yet neuertheleſſe Writs 
of Scire facias were commonly ſued m the Chancerie for tithes, and 
the defendants were thereupon put to anſwere : wherefore at thepeti= 
tion of the clergie and in conſideration of a diſme that the clergie gra- 
ted to the king jt was enatled J. E. g. ca. vlt. that ſmeh Writs of Scire 
faciasthenceforth ſhould not be granted for tithes, And a litle afore 
» Ibidem. > thus, viz. That ſaites for tithes ſbalbe taken in the Sperituall court, is 
0 only groũded pon a fanonr that the king 5 of this realme. C the whole 
„mien, Tealme, haue — borne to the cler gie. And againe in this 
ſort: We thinke that the king i courti be put ont of nuriſdic lib for tithes, 
by acuilome of the realme, c not by the immediate power of the laue 
of God. Therfore (by this mans opinion)it is the common law or 
cuſtome of the land; and not that ſtatute, which made tithes of 
coniſance eccleſiaſticall. 

And in very trueth that tithes were demandable in a court ec- 
cleſiaſtical before this; may appeare by ſtatutes afore that time, 
& by reports after; teſtifying that the conuſance of tight of tithes 
(at the Common law ) is incident to iuriſdiction eccleſiaſtcal, as 

+*Ca4,;4 in the peculiat ? treatiſe thereof, is afore ſhe ed. 
Fate. Laſtly, (to ſhut vp this firſt point)a precedent of a prob ibition 
of all other Writs that can be deuiled, may with leaſt reaſon bee 
ſaid, 
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faid, neceſſarily to report whatis lawe : for that Probibitions are 
{o often reuerſed & diſanulled againe, by conſaitations: as might 
haue happened in this yery-macter; for any thing that can be 
certainely know en, as well as in any other ſuch like. 

Fot the ſecond point, that Recognitionem facere , ſimply and 
abſolutely, c annot ſignifie the anſwete vntothe Libel of the pare 
tie conuented, not the depoſition of witneſles, may appeate: be- 


cauſe this fourme of Prohibriion, is ſaid to be formata ſuper Arti- 


culis Cleri, But out of them no ſuch matter can(with any colour) 
be gathered; & therefore being taken in ſuch enſe, muſt needes 
be a gloſe beſides his text. 

Againe, I finde in the fourme of another writ in Fitcberbert, 
where Sacramento recignoſcere, ſo being ioyned together, doth 
ſigniſie a teſtific ation by oath, Likewite in ſundry * writs of the 
Regiſter yecognitio per ſacramenth velrecognoſcere per Sacramentia, 
is vſed for a depolition, vpon oath, But where Recognitionem fa- 
cere (without Laber addition) ſhould ſigniſie apartres anſwere, 
or witneſſes depoſition, I doe not call to minde that I haue read in 
any, ſo much as pretending to wiite Latine, 

Howeſoeuet it might be ſhewedin other, ſurely in that Prohi= 
buron, which is inthe Regiſter (for avoiding many abſurdities) it 
cannot ſo ſigniſie. for the Regiſter reades it, that the Sherife ſhall 
not permit laye men to come together in any place, ad 
tiones facrendas, vel Sacramenta preitanda, but in thoſe two cau- 
ſes. So that by the drſcuntline (Ve!) whatloeuer recognitionem fa- 
cere be there: neither that may be done, nor an oath in any other 
cauſe may be taken by any Lay man whatſoeuer, though other- 
wile he were willing. For the word Latci is indefinite, not reſtrai- 
ned to any one ſort of Lay men: and ſo that which is here forbid- 
den, is ſunply forbiddento all Lay perſons, and in al other cauſes, 
whether they be parties ot witneſſes, willing or ynwilling, with 
oathe or — wn t oathe. For in the Prolubitiõ there, no mentiõ is 
made of that clauſe, which the attac hement therexps doth inſerte, 
ew ini. So that, if that precedent of Prohibition be of it (elf 
perfite:thiswhich I haue ſaid,doth thereupon neceſſarily follow, 
Bur if anything be to be enderſtood,whichis not expreſſed:then 
why may we not(for rec6ciling of Raſteli writ & this together) 
lafcly — they be both be vndeiſtood, of —— 
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and oathes giuen (in deede) in eccleſ; courtes, but yet touching 
goodes & chattels,no way concerning marter,cither teſtament arie, 
or matrimonial, It cãnot be truely ſaid, that recognoſcere is Sacra- 
mentũ praſtare, ot recognitio,to be the ſame that Sacraments ipſu, 
the oath ic ſelf. This is proued by the precedẽt of that very prohi- 
bit in the Regiſter: where they are diſtinguiſhed, as two ſeueral 
things, with a particle dun ine. And likewiſe by the writ, in Ra» 
ftals Abridegemet. for there the recognitivis ſotbiddẽ to be made, 
per Sacramenth : & therfore not the lame, but diuerſe things: ſee- 
ing no matter is the ſelfe ſame thing with that; which is but his 
uncle. Then being not the ſame things, & both forbiddẽ; and 
preſuppoling the interptetatiõ that is vrged:it wil follow that no 
Lay defendant neede, nay he may not recigniſe (though without 
oath) ot make any anl were at all, in any other cauſe eccleſ. then 
thoſe two. So that there wil never be iſſue ioyned; and ſono plea 
eccleſiaſtical, ſaving in thoſe two cauſes. For will any de fendant 
(thinke ye) make any anſwere at al, eithet whe a thing is demaũ- 
ded of him that he liſt not to yeeld vntoʒot when he is cited to be 
niſhed; if neither he neede doe it nor yet may by law, though 
e would? But admit the defendant would be willing, & would 
aduenture the daunger of la we, for anſwering to the plaintife, & 
ioyning iſſue with lum: yet how many ſuchp/cas could ptoceede 
any further; hẽ no /ay witneſſes might be vied, either with oath 
or wirhout oathe, to make recognition, Or to depoſe? And if Railals 
writbelaw, & ſo to be vnderſtood, as is nowe enforced : lo that 
witneſſes may not teſlifie in other cauſes thenthoſe two ſuper ſa- 
cramenta ſua; their depoſitiõs (as of men ynſworne) mult necdes 
be meerely void, by al lawes divine & humane. So that if the pro- 
hibition be not meant of holding plea touching goods or chartels 
in other cauſes, it muſt needes ſort to this point; that in no cauſe 
(beſides thoſe — lay perſomay (by la w) though he would, 
come toanſwete or teſtiſie, with an oath or without an oath, in a 
court eccleſiaitical But this is abſurd & vnteaſonable to imagine, 
and wilbe ſo confeſſed , euen by thoſe who ſtand in this opinion: 
and therefore that mult needes be alſoabſurd, whereupon it ne- 
ceſſarily followeth, For amne verum vero coſentaneie: and, by the 
rule of reaſon we knowe, Ex veris poſſunt nil niſi vera ſequi. 
Nowe for proofe that it is abſurd and contrary to lawe, thus l 
proceede: 
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proceede: No plea can be holden, but wherethere is one that af 
firmeth, and another which denieth that which is affirmed : and 
then either matter of recorde or w itneſſes mult be vſed, to ptoue 
the intention of the plaintife : But in ſundry other cauſes then 
thoſe two, pleas (by law) may be holden in a court eccleſiaſticall; 
(as I hope )manifoldely and ſufficiently , is afore ſhewed in this 
Treatiſe: and therefore in thoſe other cauſes, Lay men may, and 
ought to anſarre and teſtifie : which is the contradictotie of that, 
which doeth neceſſarily followe , vpon this therr interpretation. 
So that this concluſion being true, the contradictory of it is vn- 
true; and then that vntrue allo , whereupon it is neceſſatily con- 
ſequent, For (as I faidafore)Itruſt no rcaſonable man will con- 
ceiue, that onely —— men will prooue deteiners of ſuch 
eccleſiaſtical dueties, and culpable in thoſe offences, that ate pro- 
ued (atore )to be of eccleſiaſticall conuſance: nor yet that they on- 
ly ſhal alwayes happen to be preſent, and able to beare witneſle, 
in all choſe other — eccleſiaſticallcaules, afore touched. 

Furthermore to make it more plaine, and to deliuerit in ſeue- 
ralty; recogn:tionem facere cannot ſignifie ( in this place) the an- 
{were of the party conuented. For if a lay man againſt whõ there 
is cauſe ofaction, vpon ſome other of the matters eccleſiaſticall 
liſt not, nay if he neede not, and which is more, if by law)he may 
neither come to the place, nor (being come)may an{were either 

ea or nozthen could no plea at all in any ſuch eccleſiaftica/cauſe 
be holden, If it be ſaid, that a Lay man muſt anſwete, but not by 
oath in ſuch other cauſe : Ireplic againe, that either the Regiſter 
hath not the writ aright printed, orelſe this no way can be fo 
meant. For by the diſuerttine(vel)whenthe propoſition is nega- 
tive and prohubitiue , as it is here, both the one and the other is 
forbidden to be done. A di/iunitixe argueth ſeueral things, that 
had neede to be expreſſed by ſeuerall wordes. 

And by like — it cannot be meant of witneſſes depoſitions: 
for if the partie conuented ſhall be content de fatto, (though he 
be not compellable by la we, as this opinion preſuppoſeth)to de- 
nie the intention of his aduerſarie; then no Lay witneſſe might 
in any ſuch other cauſe eccle/iaſtrcall, be vſed, either to depoſe 
with oathe or without oathe; becaule both be forbidden, and fo 
no plea in any ſuch other eccleſiaiticall cauſe coulde be _— 
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which is afore prooucd to be othetwiſe: and therefore c onſe- 
quently , that is not the meaning of theſe wordes of the write, 
which is (by Fitzberbert and others that follow him) enforced, 

Touching the writ of Artachement thereupon whether (as it 
is ſer out in the Regiſter) it may be holden to haue bin an original 
writ at the Common law,drawen (at firſt) by the graue ſt aduiſe in 
the Realme; & to be ſo perſite, as thatnothing ( further then is 
expreſſed by the words)needethereinto be vndetſtood to come 
by the true meaning: may partly be gathered by that which fol- 
loweth, Firſt it is ſaid, pone talem epi ——_— yhng letters for his 
name, as in moſt of the other writs, Next, a Brſbop(who in that 
he hath a Barony, is preſumed to haue — whereon to 
be diſtreined)is here appointed to finde vadior & plegios. Thirdly, 
it hath /aicos homines & farminas; as if women were not homies; 
fecing homo is the comon gender. Fourthly,though the proh1bite= 
an — it is framed)torbidderh both recognitro; to be made, 
an1oathes alſo to be taken by lay men: yet the Attachement wholly 
omitteth the uu of recoguutions. And yet howe many oath: s 
focuer ſhould be gruen if none anſceres or depoſition; doe there = 
upon euer followe (which two the opinion that we impuęne, 
meaneth by recogmtion) what colour of preiudice docth or can 
—— that eithet Prohibition or Attachement, ſhould neede to 

awarded? Fiſtly, neither by C:millnor Canon lawe; neu her yet 
by practice; doth any ſommons or citation goc out of an ccc. 
aſticalcourt, in ſuch ſort, as this Attachement aſſigneth, to be a 
preiudice vntothe royall dignitie, viz. ad comparendum coram eo, 
ad preftandum inr amentwn , pro voluntate ſma; ipſis ini For it 
were a grieuance giuen (euen at the Canes lawe) it an Ordnarie 
ſhould either call any being not a partie or neceffaric witneſſe in 
ſome matter depending, or ſhouldcall witneſſes againſt their 
will, not being firſt required, and having their charges offered; 
ot if he ſhould doit, when there is no caule,but* for hus owne plea- 
fwre,as this writ implieth. Sixtly, the proceeding hereby condem- 
ned, is ſaide to be done; in preindicinm grau, corons & dig nir atu- 
notre regie. But if no matters be t drawen trom the 
kings courtes, as in deede none be (though you ſollowe the in- 
terpretatiõ thereof by ſome enforced) then hat preiudice com- 
meth to the ctowae ? For, though lay men be yrged to depote 
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vpon their ethez,in all other cauſes beſides, that be of Eccleſuaits. 
call coniſance; what damage or detrimentdoth the Crowne and 
dignitie rojallthereby ſuſteine; more then it doth by their com- 
pulſiue —_— with othe , in cauſes Teſfamentarie and Matri- 
moniall, which this opinion admitteth and alloweth of? For if 
none other cauſes Ecclefiaſticallthen thoſe two, could conueni- 
ently be proceeded in, nor any remedy could be given by a court 
Eccleſiaſtical, tor want either of the parties anſwere,or witneſſes de- 
poſitions vpon othe : yet could not Temporall Courts (as the Lawe 
ſtandeth)giue any more remedy in them. And ſo no pteiudice to 
them or to the Cromne, that Courtes Eccleſtaſticall do proceed as 
they do, to the determination of ſuch cauſes, Nay rather on the 
other ſide it were a preiudice to the Crowne, that ſubiects ſhould 
offend, and no good meanes ſhould be found by La to puniſh 
them; or to haue a tight. & yet no way for them to come by it. 
Seuenthly, chat which is there condemned, is ſaid to be* con- Confurrudine 
tra conſuetudmem regni noſtri. which doeth ſtrongly argue, that — — 
vrging parties in other Eccleſraſticalcauſes to put in their auſwere boraibus hunt 
po their other, ot witneſſes ſo to teſtiſieʒ is neither by that fourme n Nagel. 
of Prolubirion forbidden, not by the Attachment thereupon, ment tz,Protub.nu.s. 
to be diſallowed. For ( firſt) the caſfome of divers Courts Tem- 
poral,requireth parties anſweres vpon othe; and like wiſe alloweth 
Writs of ſub pa na and other proceſſe (in ſundry caſes) to compel 
witneſſes to come in, and to teſliſie their knowledge, 
And againe; in Courts Eccleſiaſtical,the cuſtome hath al wayes 
bene, torequire othes of parties and witneſſes( though otherwiſe 
vnawilling ) in maner as is afore touched. Which may appeare, 
both in 2 the Lawes Cull and alſo Canon, which they deale 
by, doe requireit : and that no bookes of Alle: — 
I am verely petſwaded) can be ſhewed, whether ofolde or later 
times; by which it may not appeare, that this courſe of compel- 
ling partes and witneſſes to take othes, in other cauſesthen thoſe 
two; hath bene vſed, fo often as occaſion hath required. And 
therefore not this, but ſome other maner ofprocceding it was; 
which by the Writte of ¶Atiachment is meant, tobe contra con- 


ſnetndmem regni, 


Laſtly, this fourme of Artachment, mentioneth not ſo much, 
as excepting of compelling to rake othe, in caules Teſtamentarie 
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and Matrimonial; albeit the probibition haue that exception. 
And therefore for auoyding of iatre betwixt them, ſomething 
mult neceflarily be vndetſtood, to haue bene at firſt in the Writ 
it ſelfe (whereof this is a minute) further then is here expreſſed, 
And why ſhallnot then, the clauſe de catalks & debitis be vnder- 
ood therein, aſwell as this other; ſeeing ſo ftrong probabili- 
ties doe leade it, and ſo many abſurdities and inconueniences be 
thereby auoyded ; which the late cnforced interpretation doth 
(neceſlarily) inferte with it ſelfe? 

Therefore wee may conclude this ſecond point: that to de- 
barre Courtes Eccleſiafticall , in any cauſe of that Juri ſdiclion, 
from exacting parties conuented to put in their anſarres vpon 
their othes, or from compelling ſuch witneſſes (by cenſures) to 
teſtiſie, who being required , and their neceſſary charges being 
offered, doe neuerthelefle refuſe to teſtiſie a ttueth: is not, not 
yet can be, the meaning ol that Prohibition ot of the Attachment 
theteupon. 

The laſt point of the three to be touched, is concerning the 
true meaning ofthoſe wordes of the Writte, whence theſc con- 
trouetſies haue flowed. It is therefore to beremembred, that it 
was very vſuall for men in thoſe dayes, at making of any con- 
tracts, whether in matters of Lay fee or others, for Geir more ſe- 
curitie, to make faith or othe , for performance, This they either 
did privately, for confirming of deedes drawen betwixt them: 
or elſe ( for more teadineſſe of diſpatch and better teſtimonic) 
they * would recognize one to another ſuch contractes, with 
faithful promiſe (called fiderpreſtatio) and ſometimes with *cor- 
porall othes yoluntarily taken before Ordmaries, and therefore 
procure an Acte to be made by a publicke Notary, Then, if ei- 
ther partie failed in performance, he was by Preceſſe Eccleſiaſtical 
called before the Ordinary, as to anſwere for an Acte done afore 
him, or pro fidei leone: which failing, being confeſſed or proued. 
the Offendour was enioyned grieuous penance, and (no doubt) 
oftentimes compelled = cenſure: , to keepe his ſaub or othe, by 


ſatisfying of the other partie. 
This courſe being ſo ready at their one doores in cuety Dice 
ces and of ſo — execution; forthe great feate then catied (by 
2 che cenſures Eccleſiaſtical, and for gric- 
uoulncs 
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uouſnes of the penance otherwiſe; grew to be very vſuall in eue- 
ry place; as may partly appeare by the often diſputes ypon pro- 


hibition; brought hereupon (euen after this Writte was framed) 
that are here and there mentioned in the bookes of the Common 


Law, and are afore touched by me in the 8. Chapter: and partly c. l. N= per, 


may be ſhewed by ſundry old euidences and in nts, tecot- 
ded in ancient /egers, and in Atts of EccleſiaſticallCourts, before 
the time of dard the ſecond, which I haue ſeene and petuſed. 
Namely I haue ready to be ſhewed , a ſolemne contract inwri- 
ting made almoſt 400. yeres agone: wherein the Cue of Arun- 
del, vpon a concord then made for himſelſe and his heires, pro- 
miſeth and graunteth to the Archbiſbopof Canterbury and to his 
ſucceſlors, certaine red deere and fallow of both — 
for euet, tobe at a certaine place deliuered for the Arcbhiſbop, out 
of the foteſt of Hrundel. For the obſcruation hereof, he there 
bindeth himſelfe and his heites, by a cotpotall othe taken; and 
further graunteth, thatifhe or they faile herein, then the eArch- 
biſhop ſhall excommunicate them ſo failing, and keepe them vn- 
der the ſame cenſure, till the purport of that agreement be per- 
fourmed. 

I have likewiſeto be ſhewed,an olde written booke of As * 23.84 primi. 
Eccleſiafticall, (ped in the eAudience Court of the eArchbiſbop 
of Canterbury in the reigne of King Edwardthe firſt, wherein ſun- 
dry ſuites pro leſione 72 of that natute be conteined. The 
thing which gaue colour hereunto , was the ptetence of auoy- 
ding and punilhing the ſinne of Periurie. For the Canon Lawe 
ſaich thus: [uramenti cauſa, regulariter quis forum Eccleſiaſticum, 

& non ſeculare ſortitur. c. ptædicandum. a 2. q. & D D. in c. cum 
ſit ex. de foro competenti. 

If (faith a learned writer on * the Canon Lawe ) the Aclian be — wy 
touching an othe im refþett of the Court Pœnitentiall, or be commen- cane i. 
ced for releaſe of the bonde of ſuch othe , ſo that it reſp̃elt not princi- 
pally the commoditre of ſome Lay perſon : or if it bee doubted, whe 
ther the othe be lam full or not, be to be hept or not; then the coniſance 
of it doeth belong to 4 Court Eccleſiaſtical, And in * another — 
place thus: 1hen the partie to bee damaged by violation of the xcuu. 
othe is ſuch, as cannot vſe eAttion : or when rie i made for 
the corretlion of the Crime; then may the Indge Eccleſiaſticall 
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90 An Apologie of certaine * Chap.12, 
enquire enen ag ainſt a Lay max not obſerning his othe, Inſinuating, 
that in all other caſes, violating of oches by that La we belongeth 
tothe coniſance of a Temporall Court. And che ſtatute allo of 
circumſpelte ag atis which allow eth puniſhment by the Court Ec 
cleſiatticall for breach of an othe, but diſtinguiſheth net there, in 
what caules or how farre, did giue herein ſome incouragement. 
So that the miſchicfe that grew hereupon was this : that moſt 
Lay contracts of goods and chattels were by this meanes drawen 
into Eccleſiaſticall Courts, though (in trueth as Ithinke) contia- 
ry to the Common Lawe of the Realme. Fot iſ the principall mat- 
ter be of Lay conuſance, for confirmation whereof ſuch farth is 
made, or othe taken; then ( according to the diſtinction afore 
ptooued out of the Common Law) it is not ſuch fath or othe, that 
will change the authoritie of the Court,tomake it ſimply of Ec- 
cleſiaſticall [nriſdiftion, For ſo Bratton writing in the time of 
Henry the 3. teſtifieth, and withall giueth good light and eui- 
dence, to the interpretation hereafter following, of thoſe words 
ofthis Writ : [wriſdiftronem regiam non mutat fidet interpoſitio, ſa- 
cramentum præſtitum, nec ſpontanea partium remumtiatio, Quamus 
ſelipſis m hac parte præiudic ent per conſenſum : & illud 14em dicen- 
dum erit de debitis & catallu, que non ſunt de Teſtamento vel Ma- 
trimonio,vel corum ſequel, 

It was one of the hundred Grienances which the Germaine na- 
tion complained of: that Cruill cauſe; and contratls ſ pretence of 
faith or othe ginen, were drawen into Eccleſiafticall coniſance. 

Therefore to meete with this miſchiefe, and to cut oft the oc- 
caſion, this Writte of Proh:bition ſeemeth to haue bene framed, 
v. to forbid Lay men in any place, cither before Ordinarres,or 
in priuate amongs themſelues, to make any recogmitions or ac- 
knowledgings: whereof? of del is, or of cõtrac ls touching goods ana 
chattels by their faiths or othes taken, in any cauſe whatſocuer, 
beſides Teftamentary or Matrimoniall, For in theſe two cauſes 
neither then, nor at any time ſince ( as in patt is afore ſhewed) 
was it vnlawfull, for Lay men to make acknowledgement and 
depoſe in a Court Eccleſiaſtical ypon otbe, though it touched 
goods and chattels. In marters 7 effamentary,as in Probati, and 
in /egacres of goods and chattels in demaund in matter of imwen- 
tarici, and of account; of the deads goods andchattels, In mat- 


derts 
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ters matrimonial, as in money promiſed with a woman in mariage, 
av is more fully ſhe wed in the 3.Chapter. And ſo this vit is not 
ſunply prohibitotie of all Recognitions and Oathe: (by lay men) in 
Eccleſiafticall Courtes ,excepring thoſe two cauſes: but onely 
forbiddeth _—_— and oathes in other cauſes made or taken, 


that doe touch debtes,goods and chartels,or other ſuch lay contratls, 
and all citing of parties to take them, or which haue taken them, 
and all citing or compelling of witneſſes to depoſe touching ſuch 
contracts about goods and chattels : though confirmed by faith 
or othe of the contractours. 

Nay there is ſtrong euidence to be brought ; that not many 
ſcores of yeeres, before the . of Edward the 2.(when as Articuli 
Cleri were enacted, whereupon that Prohibition is ſaid to be fra- 
med) the Clergie both vſed, and thought = ſhoulde haue 
wrong tobe barred from hearing all breaches of faith and periu- 
inrie ariſing of. ot touching what cauſe ſocuer : ſo they dealt not 
with the very Temporal cauſes themſelues whereupon ſuch faith 


or othe was confirmatorie, If (faith a Conſtitution Prouumcial of t memes 
Canterbury )perhaps our Lord the King in his Attachments,prohibi= inc 


trons, ſummons, ſhall make mention not of tithes, but of right of Patro- 


penis, 
— 
Boruſacio Anne 


nage: not of breach of faith or periurie, but of chattelin not of Sacri- 1160.temyore 
22 diſturbance of liberties Eccleſiaſtical, but of treſpaſſes of his , 
4 


tefts the correftion of which he affirmeth doth belong to him: then 
let the aforeſaid Prelats make known vnto him that they neither take 
coniſance, nor minde to doe, touching Patronage , chattels , or other 
things belonging to his Comrts : but of tithes, ſes, and other cauſes 
weere Spiritual, belonging to their Office and [uriſdittion, Where- 
by we 2 gather, that the Common Law herein was not then re- 
ſolutely agreed vponʒ in that they conceiued, this allegation tou- 
ching faith broken and periury, would ſatisfie the King and his 
Curtr. And ſecondly that the Kings Writs of prohibition and At- 
rachement ( in this behalfe) were then awarded, but for ſaith and 
other made, concerning goods and chattels , becauſe by that pre- 
rence, the coniſance — was dra wen into Eccleſiaſtical 
Courtes. 

I do ſinde in an old written parchment booke of ſtatutes, rea · 
ching downe but to H.g.death; many matters of marke contei- 


ned amongs the ſtatutes. As among others there be,regie con- 
Q. ſme tudines, 


wi is 
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ſuetudines apud Claringdonprommlgate. which (as is there rehear- 


ſed) were by K. Hemry the ſecond, pt in Parliament vn- 
to Thomas Becbet, then Archbiſhop of Camterburylong, before that 
Prouinciall conſtitution, Moſt of which, he did condemne by his 
cenſure, as preiudiciallto the liberties of the Church: And this is 
ſaid thete, to haue bene the originall cauſe, firſt of his baniſh- 
ment, and after of his death. But ſome of thoſe cuſtomes, Heclet 
did tolerate; whereof this is one, ſeruing to our preſent purpole, 
viz. Placita de debitis, que fide interpeſta debentur, vel al ſque inter- 
poſitione fider, ſont in curta reg is. Hoc tolerauit. 

At the ende of that Treatiſe it is ſaide; that foxre yeerer aſter 
Beckets death, viz, 1 1 7 4. of Chriſt ; the King repenting h1mſelfe, 
did together with the Prelates and great men of bus lung dome, abro- 
gate and condemne thoſe exil! and vniuſt cuſtomer ; appointing onely 
thoſe that were good. to be thencefoorth obſerned, Tet ( ſaith he) ſome 
of thoſe that were ſo abrogated by the king , and condemned by the 
Church; are ſtill ob ſerued in the kingdome. If thu be with the lunga 
1 and allowance , let the King leoke to it, for God know- 
eth it, 

The chiefe cauſe why I note it, is this: that it was euen then 
thought a ¶ tome ofthe Realme; and by Becket himſelfe allow- 
able and colerable; that Pleas of debts, thomgh faith or othe were 
— for their payment, belonged to the Kings temporall Cortes, 

ext is, hat hence may be gathered, how the Recognition; and 
other forbidden to be made in Courts Eccleſiaſtical by the Writs 
which we here diſpute of; are to be vnderſtood of ſuch ofthem 
onely, as concerne debts or chartels ; ſauing that in cauſes Teſta- 
mentary and Matrimonial onely , they may be there made and 
acknowledped, albeit they concerne debts andebattels, 

It may alſo appeare cuidently,thatthe R ions forbidden 
to be made in Courts Eccleſiaſticall in any cauſe ſauing of Teſ(a- 
ment ot Matrimony, ought to be ynderſtoode of Recognitions 
and othes about debts and chattela. Forlightly in euery place, 
wheretheſe two matters of Teſtament and matrimony are ipoken 
of, there alſo debr; and chartels are ſpoken of to this effect; that 
in theſe two caſes, Pleas of debts and chatteli may be handled in 
Courts Eccleſiaſticall, but in none other, Bratton ( who wrote 
before this Writte was framed) faith *thus : $i Clericws petat 


verſus 
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verſu Clericum vel Laicum , debitums, quod non fit de Teftamento 

vel Matrimonio , ſequi debet forum Laicale, And *againe alitle * den 
after: Non pertinet ad regem cognoſcere de catallis , que ſumt de 
Teſtamento vel Marrnmomo, Likewiſe in a precedent of a prohi- 

bition, he * vſeth this addition: Nec tencatis placitum im cid Thidem. lib.g, 
Chriftianitatis de catallis vel debitu, que non — Teſtaments 2 — 
vel Matrimonio, 

Inthe bocke of Entrees the like is often found, as Attachia- 1 Protib.t 
tus fuit ad rei pondendum tam Domino reg1quam N.Ade placito, qua. 2 
re ſecutus oft placitum verſis cum in curia Chriſt ianitatis de catallis 
& debiis, que non ſunt de Teſtamento vel Matrimonio, And in a 
copie of Conſultation there : callide machinans impedire, ſugge- + Conſular. a. 
—_ in Cancellaria noſtra ipſum trat tum fuiſſe in placitum coram 

5 in curia Chriſtianitatit , de catall-1& debitis qua non erant de 
Teſtamentovel Matrmonio ce, Yea, and in iche Repifler it is 1 Regiſter, 
ſer downe more plaine a great deale in a copie at large of a Pre- — 
hibition, ypon the ſame point, and with the ſame caufes exc 
red, being the next following to that which wee ( principally) 
doe heretreate of. For the very worde of Recegnitio before an 
Ordinery , is there vſed and applied to a debt or contratt tanciu 
goods and chattels. Cum recopnitiones debitorum (que non ſunt 
Teſtamento vel Matrimonio) ad nos, coronam & dronitatem no- 

ram ( & non ad alios ) pertineant in regno noſtro: & executiones 
earundem per nos & miniſtro: noſtro: ( & non per alios ) fieri debe- 
ant : aciam ex querela I. acceperimus quod 101 ipſum J. ad vigints 
ſolidos , quos coram vobis nuper in curia Chriſtianitatis recognonit 
ſe debere «A. cidem A. ſolnendos intra certum tempus iam prete- 
ritum monuſtis, & in pſum I. pro co, quod pr edittos vg inti ſolidos m- 
tra tempus predifium, ad monitionem veſtram ſoluere recuſanit, 
( quanquam huiuſmods recognitio Teſtamentum vel Matrimonium 
non tang at ) &fc.excommunicationis ſententiam fulminaſtts & c. do- 
bus prolubemuu, &. Andthe very like words, tothe ſame effect, 
and with like exceptions, ate — vſed in the ſiue precedents 
of Prohibitions, next in order following. 

And in the olde written Regiſter (aſore ſpoken of) thete be 
many copies of Proh:bitions ſet done; in all which whenſoeuer 
that exception of cauſes Iiſtamentary and Matrimonial is men- 
tioned,that clauſe de catallis & debitis que non ſunt de teſtam. &c, 

Q 3 commeth 
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commeth in withall. In the printed Regifer among the Writs 
Regt. in br. Jmdecral, we haue theſe words: Q ware ſecusi ſunt placitum in cu- 
badge. ia Chriſtianitatrs de catallis & debitis que nom ſunt de Teitamento 
* Ibid, fol. 39.2, vel Afatrimonio, And againe : cum traxiſſet inplacitum in cxria 
Chriſtianitatis de catallis & debitis , que non ſunt de Teſtamento vel 
Matrimonto cc. prohibitionem impe trauit. We haue further, in the 
negiſ. ia Br, Regiſter of origmall Writtes, to this effect: Quatenus ad corre- 
og a lol. yl. gionem anime non placita de catallts & debitis concernunt c. l- 
cite ex officto proc edere poteritu, cc, And in divers other Writs of 
6 Regilt.in Br, 4 Conſaltation there,to this purpoſe : Prohubrtionem noſtram impe- 
— — traut, aſſerens ſe trahi in placitum in curia Chriftianttatis, de catal- 
lis & debitis que non ſunt de I eſtamento vel Matrimonio c. In- 
Reg ſi. in . ſo much, that this? Writis entituled as by his name thus: Prolu- 
2 bitio noſtra,or regia de catallu Cc. 
„ Revitinne, I finde a Conſaltation in the Regiſter, where is rehearſed : that 
orig. fol. 54.4. cettaine La men of Conentree were by compulſories, called into 
an Eccleſiaſticall Court, as neceſſary witneſſes (in tructh)in a cauſe 
of legacre ; yet they to auoyde apparance,and to obteine a Pro- 
hibrtton; ſuggeſted that they were drawen into the Court Chri- 
ſtian to teſtifie, about chattels and debti, not belonging to teſtament 
or Matrimony, Now if that meaning(ofthe Writ in controuer- 
fie ) which we here impugne , were true; what needed they to 
haue mentioned chatrels and debts at all ? for then, the other part 
of their ſuggeſtion (though falſe) had bene (in Lawe)ſufficient, 
to haue obteined the prohibition, viz, That they were called, a- 
£ainſt their wili to teſtific in a Court Eccleſiaſticall, touching mat- 
ters, being neither Teftamentary nor CMatrimoniall, But ſeeing 
they were driuen to pleade both: it argueth, that citing men to 
take other, and to depoſe againſt their wills, in any other cauſe 
then thoſe two; is not ſimply and abſolutely — 2 but for 
that the matter concerneth chattels and achti, and yet is neither 
Teſt amentary nor Matrimonial. And therefore not that(which of 
late is enforced ) but this meaning of the Writ by me deliuered, 
is the true interpretation thereof, 
Adee Thevery Writte it ſelfe ſer downe by ꝰ Raſlall at large, doth 
Prohibtion.s, eſtabliſh this interpretation: Rex Epiſcepo Norwicen(i cc. ſalu- 
tem. Cum cogmtione; placitorum, &c. ſmper tmratis Recognitionib us 
Laicum frodum contimg eutibas, & rebus alis ac canſi; pecuni rum, 
4. 


4 
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& Ain catallis & debitis (que non de teftamento ve! matrimonio)ad 
coronam & dignitatem noi tram pertineam c. for, if Iarata recog- 
no (being in the ſame writ)ſhould ſigniſie a diuerſe thing: then 
muſt we needes ſay, that the recital ſpeakes of a matter to be re- 
medied, and yet the remedie giuen is of anothet natute, and ſo 
not purſuant to the former. 

Furthermore, the tenour of that writ runneth to the Biſhop of 
Norwich and to his eArchdeacens,g5c.yert thoſe wordes thereof, 
8 the doubt tiſeth) are not directed to them, as if they 

ould be charged thereby (which had bin moſt apt, if any ſuch 
thing had bin meant) not ſo tõ cite lay men ot that they ſhould not 
charge them with ſuch oathes , or that they ſhould not ſuffer ſuch 

Recognitionsto be made afore them: but it is there ſaide, thatthe 
King had commaunded the Sherife, that he ſhould not permit, 

=. latci conueniant in aliquibus locts ad faciendas recog nitionet, 

c. which vie of the wordes ne laici comuemiamt, and the changing 
of the perſons, 2 ſtrongly that it was meant of ſuch recogni= 
tions of debts and chattels, and ſuch oather,as Lay men of them- 
ſelues were willing ynough to make; and therefore had neede 
of ſuch reſtraint, by the Sherifes authoritie, which their yolunta- 
tie perfourming thereof, without vrging by cenſures; is alſo ar- 
gued by that which is there ſaid ofthe Ordmaries accepting at 
Lay mens hands of ſuch things: viz. vobis premiſſa, & alia conſi- 
mula , in partibus allo, acceptantibus, This of their willingneſſe 
without conſtraint, is alſo prooued by the wordes immediatly 
following the point in controuerſie, viz. ne |; | feo= 
dis debits c catallis, cor am vob & alis iudicibus Eccleſtaſticrs, in 
pre iudic ium inri{diftionrs noſtre regie ad coronam C a gnitatem 
noſtram ſpeftlantibus ſub ire praſumant. 

Whereby (as in a thing needefull) Lay men are charged not to 
dare or pte ſume in any other cauſes before Ordinariesto make 
any {i ach Recognition or oathe , touching goods or chatteli, preiu- 
diciall tothe Crowne : by which wordes , this our interpretation 
is expteſſely eſtabliſhed. Nowe if thoſe wordes in the copie of 
the Prohibition and of the Attachement in the Regiiterſhalbe ob- 
iected againſt this, viz, Ad citationem tali Epiſe And thoſe, Ip 
maitic; 1 anſwere, that for many abſurdities thereupõ following, 


which are afore noted; theſe wordes cannot ſt withthe wne 
Q.3 in 


een 


pro huiuſmodi 
reb.5(per vices) 
trahutis coram 
vobs.Prohibt. 
on in Raſtall, 
vbi ſupra, 


6 An Apologit of certaine Chap. 2. 


in Raſtall,nor with the interpretatiõ that is by ſome of late vrged. 
But vnderſtanding them (as I declare) of citations and com puſſo- 
riet to make anſwere or teſtifie by oathe, concerning charteli and 
debtes, not belonging vnto matter teſtamentary ot matrimonial 
maketh al moſt aptly to agree together, For whether we ſay, that 
Ordmaries then vſed to cre all in generall oftheir Dia ceſſe, who 
had made promiſes or contractes in lay cauſes, by worde oncly, 
(or by writing)to come and confirmethem,by their faith gruen, 
or by their corporall oathes before them, for bettet confirmation 
and ſecuritie of the bargaine , as ſome wiſe and learned haue 
thought yery* probably: or whether they be meant of citing pat- 
ties to put in their anſweres by oath concerning ſuch chte & 
debtet in demaund, confirmed by faith oroath giuen; or of wit- 
neſſes being not willing to depoſe in thoſe cauſes, or of all cheſe 
three: it is aſſured, that he,who findeth himſelſe grieued thereby, 
_ vn — g - and that albeit _ tence of ſuch Ordnarre 
to puniſh the ſinne onely; (per obliquum) the conis 
— 2 contrattes . — — — — and ſo the 
Kings courtes (vnto which they properly belong) ſhall thereby 
be encroched vpon, & preiudiced. But this cannot be truely ſaid, 
touching matters of mcere eccleſiaſtical coniſance, being neither 
teſtamentarie, nor matrimoniall; though lay men be vrged by 
courtes eccleſ. to anſ were or teftifie in Sn ypon their oathes, 
Beſides, what damage cometh to the cauſe nowe by vs defen- 
ded;ifwe ſay,that the abſurdities following vpõ ſuch their inter- 
ptetatiõ being notafore wel weyed,& he out of whole copy the 
Regiſter was printed, vnderfiiding it as they doe; was content to 
adde thoſe two clauſes, for an explanati6 ofthe ſaid writs,ac cot- 
ding to his owne meaning;or that he was willing my ſhould ſo 
be vnderſtoodꝰ which perhaps enduced himtomake ſucha briefe 
abtidgement, of ſo long a writ. For it doeth not appeate, that be- 
fore the imprinting, it was peruſed & allowed by any the Jadges 
then being; or by any others, deputed by publike au horitie, tor 
the reviewing and cotrecting of it. No doubt if it had bin(that1 
ſpeakeof — elſe ) ſo many groſſe errors in the Latin both a- 


gainſt cõgruity & al ſenſe, as in every leafe (almoſt) of the copie 
which the Printer followed, are to be found; could not haue ſo 
eſcaped, without cõtrolement and amendment. But the former 


wordes 
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wordes ſet downe by Raſlall at large in the writ in ſelſe (where 
neither oftheſe laſt recited clauſes are to be found)are too cleare 
in this point, to be dimmedby any ſuch light colours. But ifhere- 
upon it be perhaps graũted ( as the authour of the Treatiſe doth) 
that witneſſes — take oath & depoſe willingly, in other eccleſia- 


ſticall cauſes, at the tequeſt of ſome of the paities: I muſt then call 

to theit minde, that I haue ſhewed afore, that (following their 
owne interpretation)they may not,though they be willing, Yea 
though witneſſes might, if they were willing; how can a teaſona- 
ble man entend that the partie to be ſued, will come in at all, but 
much leſſe anſwete, if he may not be cõpelled ynto neither: viz. 
neg, ad rec og uit ionem facienda neg, praſtandi ſacramentii; as Fitæ- 
herbert (in his natura brews) allo doeth vnderſtand and reade it. 
And the wordes reach vnto all i perſons , not diſtinguiſhing a 
partie from a witneſſe, 

Againe,by that their interpretation of rec & oath,they 
could neuet haue ſuch witneſles that be indifferent, as in part is 
afore touched. For if witneſſes may not be vrged to ſweare or to 
anſ{were further then they liſt themſclues; then will they onel 
anſwere to the matters propounded by him who produc 
them, and wil refuſe toan{were the /terrogatories propunded by 
the other partie for his defence , by whom they were not teque- 
ſted to come. Which courſe (pon the mattet) taking — all 
teſtimonie, that ought to be indifferent for either partie, in ſuch 
pertinent matters as are to be demaunded; is contrary to the lawe 
of God, of natwre,of nations, and to the very qualitie of a witneſſe, 


De cu ſaith: Si teſtis depoſmit pro wna parte, & mierrog atus pro alia ' 
noſuerit reſpodere, ill fides adhiberi non debet; quia pra ſummtur 15 — I 
le, 


primere veritatem. And ſo the courſe being molt ynreaſona 

that whereuponit followeth , muſt needes be alſo very abſurde, 
and againſt Iuſtice, By all which premiſed diſcourſe, it is made 
(lhope)maniteſt, whether Fitzherbert had good ground cut 


of that fourme of Prohibition and eAttachement to gather; * Non ars. ben. 


Decius in La, 
de edendo. 


not onely that Ordinaries muſt expreſſe 4 particular cauſe in al} 7. aa. 


their Citationm but allo, that if they expreſſe am cauſe at all in the 
Citation , that (it ſeemeth by that writte) it muſt bee a canſe ma- 
Irimoniall or teſlamentarie. For ſeeing they haue none other 
meanes beſides Cuations to ſummon men to their Courtes: 

What 


as 


1 M44.E 3. 
fol. ; 2. 


* M.. H.. 
601.14. 


of A Apologieofcerteine Ch. 72. 
What is this latter collection (built but ypon a doubtfull ſee- 
ming) elſe then an aſſeueration implied; that none other of the 
cauſes (afore) prouedto be of ecclefiafticallconifance; ſhall euer 
be dealt in, by any court eccleſiaſtical? and fo (vpon the matter) 
innocourtatall; for that temporal courts be out of iariſdiclion in 
thoſe matters. Which howe it may be defended from groſſe ab- 
ſurditie, I would gladly learne from any, that patroniſeth this o- 
inion. But if the la we were ſo in deede, that none ſhould be cal- 
into eccleſiaſticallcourts, but for thoſe two cauſes: I marucile 
what the Preſtyteries (lo much doted aſtet eſpecially by ſundry 
fauourers of this interpretation)would doe here inthis Realme, 
whentheir Co/foria/power ſhould be ſo lopped, that they could 
not call any man before them, bur either in teſtamentarie cauſes 
(which they make inother mens dealings to be meere Cini cau- 
{es)or matrimoniall,nany of which alſo they now ſeeme willing 
to abands,as : matters? for they ſhould be driven, either 
to be kings of molehilsʒ ot elſe to preache in the molt vc hement 
reine they haue, againſt chat lawe and thoſe magiſtrates, which 
(ia ſuch ſort) would reſtraine them: as if they were both Anti- 
chriſtian,at leaſt for hindering and ſo impounding of the preten- 
ded gouernement of Chriſt: that thereby they might at length 
be ſec at libertie, to deale in theit Conſſtories againſt all crimes 
whatſoeuer, according to their owne platfourmes, Vet herein 
they ſhould deale very vnequallyʒ becauſe they will not nowe 
ſuffer that, vndet this gouernment; which themſelues would pra- 
Rice againſt crimes in a farre more ample , and peremptoty ma- 
net, then either nowe is done, ot were meete to ſuffered. 

In the bookes ofthe Commonlawe I finde alſo ſome caſes, that 
giue ſtrength to this interpretation. For an * Artachement v pon 4 
Prohibition was ſued , becauſe they ſued in a ſprrituall Court for haye 
and money, which touched neither matrimonte nor teſtament : and 
after pon ſhewing the Libell, which proud that it was for tithes 
and oblations,a conſultation was graunted. 

Likewiſe * a Prohibition was ſued foorth of the Chauncery ( dire- 
fled to the Inſtices of the common Pleas) to mahe an Attachement, 
becauſe the defendant had ſued the plaintiffe in the ſpiritual court for 
debt which did not touch matter of matrimonie vor teſtam-11t vhere- 
of the coniſance belongs te the Kings Court: and thereupon a prohi- 


bition 
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bition was granted thence, Wherein it is woorth the noting, that 


Fitzherbert (in his * Abridgement) leaueth out theſe words (for 1 
debt) contraty tothe booke it ſelſe at large, and alſo *to Brooke. » — 
I will not ſay it was to giue colour to his opinion in his Natura dition, nu. s. 


breuum, as if he ment to haue it ſound, that no matter at all, but 

either matrimonial ot teftamentarie, might be ſued in court ſpiri- 
tuall, whereas by theſe two reports it may appeare, that Prohibi- 
tions did not lie in this teſpect for that the parties were ſued and 

called into the eccleſiaſtical! court againſt their wils in any other 
cauſe whatſocuer then thoſe two: — onely, for ſuing there for 

chattels & debt, which did touch neither nor teſtament, 

Whereof may bee gathered, that euet ſince the 2 framing of 
this writ, either none in this point hath knowen the lawe, vntill 

Ft herbert (for ni eft inilandum — ) ot elſe thoſe words 
doe carie another meaning then is now fatheted vpon thẽ: which 

that they doe both in the affirmatiue for ours, & negatiue againſt 

theirs (lhope) is ſomewhat plainely prooued. And therefore we 

may conclude, that theſe two laſt opinions, the one for not citing 

any perſon, in any other cauſe then theſe two: the other for nos 
citing laie men, & for not vrging them to take oath,in any other canſe 
eccleſiaſtical wnhatſorner, but ether teflament arie or matrimonial, 
are voyd of all ground of law : nay are contrary to Statute lawe, 

to Common lawe, to practiſe for time immemoriall, and alſo 
vnto reaſon in ſome ſort. 


CHAP. XIII. 

T hat indgement of herefie flill remaineth ſ at the Common law )in 
Judges eccleſiatticall: and that the Promiſo touching hereſie in 
the Statute, /. Fi cap. Ai onely ſpoken of eccleſiaſtical Com- 
mſſioners thereby —— 


2 


He two other opinions remaining, that reſpect 
matters, handled by Eccleſiaſticall iuriſdiction 
(and come next to be treated of ) for the affini- 
tie ofthem, and becauſe they both depend vp- 
on one and the ſelſe ſame grounds, I purpoſe 
(brieflie) to handle together: viz. whether the 


indeement of Hereſie nowe lieth rather in the Common lawe, then 
R Eccle. 


HI. cap. t. 


fut h.in nous 
nat. bt. ol. 269. D 


8 2H, 4. cap. 15. 


$ 1.Elix.cap,n; 
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Eccle/iafticall : and whether nothing may at this day be adiudęca be- 
reſie,but — ſtatate ptuno ef ber Maieſtier'reigne:For 
in the true vndetſtanding of that ſtatute, the deciſion of theſe two 
opinions will wholie teſt. It ſeemeth by the latter, the author of 
them thinketh, that before the ſtatude, 2. H. 4. Ordinaries at the 
Common law might not by their iuriſdiction Eccleſiaſtical, pro- 
ceed to the condemnation of an heretike : and therefore (ſeeing 
all former ſtatutes made againſt heretikes, ſtand now repealed ) 
he gathereth;that no heretike may be delt with, bur according to 
the laid ſtatute, made inthe firſt yeere of her Aaieitierreigne. 
This opinion (it may be) he gathered out of — his 
Nou natura breuium yet I thinke rather, it was his ow ne con- 
ceit. both becauſe he doeth not alleage Fitzherbert for it; and for 
that Firzh, le aueth (cuen at the Common la we) authoritie in the 
whole Conuocation of a Proxince, to condemne an herertke, al- 
beit hethere alſo hold, that (at the Commonlawe before ſuch ſta- 
tute) a Beſbop in his diceceſſe,could not ſocondemne. But I haue 
ſhewedin the twelfth chapter hereof, by very great and good 
opinion, the law in this point to be miſtaken. For proofe that it is 
{o,l alſo touched it ſomething in the 8.chapter. 
Fot iu the Preamble of the ſtatute it is thus conteined : The 
3 dixceſſans of the realme then complained that they could not by their 
turiſdittion ſþirituall (without aide of the roiall Mateſtie ) what? not 
at all > Nay, but not ſ«fficiently correft, nor reſtraine the malice of 
heretikes : Why ? becauſe they wanted authoxitie at all to deale 
with them? No, but becauſe the heretikes goe from dia ceſſe to diæ- 
Ceſſe and will not appeare be fore the dizceſſans but contemme the le ies 
of the Church, and cenſure: of the ſame. So that, had it not bene fot 
their ſug itineneſſe, their refuſmg to appeare, and contempr of the 
keies ; the ordimarie — Ixriſdlicliom ſpiritual, to cottect 
and teſttaine them, In which teſpect, and for better aſſiſlance of 
their former iuriſdiction, it was then firſt prouided, that here- 
tikes ſhould be attached and imptiſoned. Other authorities out 
of _ I there (in the eight Chapter) alleaged alſo to this 
e. f 
"The wordes ofthe Statute made primo of het *aieftie(from 
which this ſecond opinion is gathered) doe make the matter 
cleere; that — is meant, but chat Commyſioners for 
canſes 


— 
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cauſes eccleſſaſticall, according to that Act (termed by the com- 
mon people the bigh Conmuyſion )ſbal not haze amthoritte to Ade 


matter or cauſe to be hereſe, ſuch, as — ad- 
indged, by the amtboritie of the Canonical Serqtares, or by the faſt 
fore general Cauncels,or by any other general Councell; m the 


ſame was declared Hereſie, by the expreſſe and playne wordes of the , 


Canonicall Scriptures. So that the'1uritdiction of Ordinaries, and 
of the Conwocation, (till remaineth as it did afore at the Common 
lawe. 

But I muſe greatly what colour or pretence he could haue, 
to gather the fuſt of theſe two opinions out of the aſoreſayd 
words: ſot doeth he or can he thinke, that the ordering, deter- 
mining or adudging of a matter to be Herefie by the Commiſſio- 
nerseccleſiaſticall (there ſpoken of) is a iudgement at, or accor- 
ding to the courſe of the Common lawe, as the Commonlaw is ta- 
ken in vſuall fignification ? Or ſhall it be imagined, that where- 
ſoeuer any matter by occaſion comes into bee mentioned in a 
ſtatute (as for example, naming matters of fab, mentioning er- 
rar in doctrine, or the dactrine of the Sacraments) that the de- 
termination of all ſuch points, and what and how many ſpeciall 
matters, are conteined vnder thoſe generall heads whatſoeuer; 
ſhall(by reaſon of ſuch incident mentioning of them ina ſtatute) 
be put ouer tothe iudgement of a Ius, or to the determination 
of Tempora Iudgen What other may conceiue, I know not; for 
my part, I muſt take it (till I be better informed) to be ſo fimple 
a conceit,as is worthie rather to be diſmiſſed with laughter, then 
to be conſute d with furtherreaſon. 


CHAP. XIIIL 
That by the Statute her Maieſtie may commit authoritie, and na- 
turall borne ſubretts take and vſe in Eccleſiaſtical can- 
ſer attachments jmpriſonnments, and fines. 


He next opinion that comes to be treated on, is: 
I Whether the geen, Afaicſtre by ber letters pa- 
ens under the great ſeale of England, may awn- 
thoriſe the vſe of any other proceſſe in matters ec- 
| Cleſtalticallchen bycitation as by letters miſſive, 
w 4tachment,or ſuch like? whereunto I adde the 
R 2 other 


33. Eli,c,12, 
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other two of che ſame authot, & d ing vpõ the ſame ſtring: 
whether her hig hneſſe may ſo authoriſe the wſe (in matter; eccleſia- 
. ſhical) of any other coertion or pumſhmet as by fine ot impriſonment ? 
Theſc opinions if they be not well grounded ypon lawe, ſeeme 
to me to touch her Aaiqſties prerogatiue roiall, and ſupreme go- 
uernment (that was yeelded vnto her highneſſe by ſtatute) very 
deeplie ; whoſoeuet be Author of them. 

And if this authoritic that is hereby impugned,be (in trueth) 
a preheminence vnited and annexedto the /mperiallcrowne of this 
realme,by Parliament: and if he be a man ofany | _—_; ſo that 
hee hath taken the oath of Obedience) let him vic good aduiſe- 
ment, how it may ſtand with ſuch his oath and allegeance. They 
are pretended both by the Treariſer and the Vote. gatherer to be 


' Mrgnachaia, grounded ypon * theſe words of na charta,viz. No free man 


ſhall be taken or impriſoned, or be diſſeiſed of bus free hold or liberties, 
or free cuſtomer, or be outlawed, or exiled, or any otherwiſe deſtroyed, 
nor we ſbal not paſſe pon him nor condemne him but by law full tndge- 
ment of lus peeres,or by the lame of the land, Whereupon the Mote- 
gatherer alſo doeth collect, that none may be attached, but ſuch 
as be firſt endited. But che end why this law was made, and the 
time when it was made, are needfull to be conſideted. Ihe ende 
was this, that the K of this realme ſhould not chalenge an in- 
finite and an abſolute power to themſelues, (as ſome kings elſe- 
where did, & yet do) without iudgement & lawful proceeding, 
to take away any mans — — lands. 

And it was at ſuch time when the kings elues thought, 
that Juri diction eccleſiaſtical, vas not (in right) nomore then it 
wasin fact at that tune belonging tothe crowne : therefore in 
that it is here ſayd, Wee will not paſſe vpon hum, nor condemne him, 
but by lan full indgement of his peeres,or by the lame of the land; it is 
manifeſt, that the wordes haue no relation to Juriſdliclion eccle- 
ſcaſticall: for that which was done by that ſariſdlil lian, was not 
(at that time) taken to be done by the King or by his authoritie : 
and the la wes that eccleſiaſtical ludges practiſed; were not then 
holden to be the Lare. — Land, or the Rings lawes; as (ſince 
the lav full reſtitution of the ancient tight in that behalfe to the 


a Ela. cu. Crowne) they be often called, The Kingsor the Q weenes eccle- 
& pailaliv. /afticall laves. = 


In 
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In the Preamble * of a ſtatute made in king Henrie the ei 
time, it is to this effect ſaid : that the people of this Realme, 


* 25 K. es. at. 


bound them(elues 2 long vſe and cuſtome, to the obſernance of cer- 


teme mans lane (beſides thoſe which were ordeined im this Realme ) 
not as to the obſernance of the lawes of any forren Prince, Potemate, 
or Prelate : but as to the accuſtomed & ancient lawes of this Realme, 
or:gtmalh eſtabliſhed as lawes of the ſame, by the ſufferance of King, 
and by conſent and cuſtome of the people, and none otherniſe, Anda 
licle after, mention is there made, of ſuch /awes humane, induced 
into this Realme; by the ſaid ſuſferance, conſents, and cuſtome. This 
is brought to prooue; that the Parliament or ſach as it ſhall aur ho- 
re, may difþenſe with thoſe, and with all other humane lawes of 
this Realme : for ſo they be termed. Whereupon,inthe body of 
the ſtature, enſued that authotitie, which the Archbybops of Ca- 
tur harue haue, of granting facmitier, &c, And therefore the h. 
mane lame (ſpoken of in the Preamble) are thoſe Canonlawes; 
which by ſuch ſufferance, vſc, and cuflome are (now) as the ac 
flomed and ancient lawes of this Realme, originally eff abliſhed as 
Lowes of the ſame : howbeit by the meanes aforeſaid, but induced 
into the Realme, aud not here at firſt made nor ordeined, 


There is another ſtatute alſo, made in her Maieſties time; in g. Ela cap. f. 


the Preamble whereof, they be called the Eccleſiaſticalllawes of 
this Realme, So that when whole Parliaments do aduow them 
tobe lawes of the Realme, yea & that for proofe of another point 
perhaps dourfull : we may then well make but light account of 
all the Treatiſers exclamRions to the contrary, who callerh the 
ſtrange lawer and forren lawes cc: ſo long as we meane but of 


ſuch Canons, as haue bene of long time vſed, and be not to the dams , v5.H.B.ca.u9, 


mage or hurt of the Q neenes Maieſties prer ogatine royal, nor con- 
trariant or repugnant to the lawes , ſtatutes, and cuſtomes of the 
Realme, 

Furthermore, it is well and notoriouſly kno wen, that procee. 
dings and condemnations Ecclefiafticall in ordinaric Courts 
were neuet made by the indgement of a mant peeres, vir. by a 
Iwrie : and therefore thoſe words rehearſed, can not be ſo farre 
extended, as to include that iwriſdiftion, Vet as mſtitmtion vnto a 
benefice, both before & after Magna charta, belonged alwayes 
toecclefiaſticall perſons and mriſdittion ; ſo did alſo the deſtitmtion 
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| — a beneſice by the Common law: in which te- 


, Biſhops (that claime not the patronage ) do alwayes plead 

— — impedit, thus; — — & de- 

ſtitutionem Cleric rum, vi Ordmarina in difla refloria de e A. &c. 

whereby may appeare, that a man might (by law) be put out of 
his benefice (being his frecholde) otherwiſe then according to 

the forme of chat ſtature, And this (by the way) may alſo ſhew, 

how vnſound a collection the Note-gatherer — out of 
thoſe words of Magna Charta; where, becauſe a benefice « 4 

frec holde, he would inferte that a Clerks may not be deptiued of 
his benefice, but by a iudgement at the Common law. 

I haue alſo proucd in the chapternext afore, and in the eight, 
and the twelft chapters; that an Ordinarte in his dia ceſſe (cucn 
at the Common la) might condemne a man for hereſie; where - 
upon (after committing tothe ſecular power) ſuch an heretike 
was put to death, by burning: but this was not done by any 
indgement of bus perret, and therfore thoſe words of Magna Char- 
1a, ate no way to be conſtrued of any inriſdittion eccleſtatticall. 

Furthermore, beſides indgement of a mam peeret, there is ad- 
ded, or by the law of the land; which permitreth other triall then 
by Peeres: as by battell, & c. 

Now ſecing all iuriſdiction and authoritie in — al- 
well eccleſiaſtical as temporall, was euer inright, but now is alſo 
(iultly) acknowledged, and is in falt, — incorporated 
vnto the crowne of this Realme : therefore inquire, whether vpon 
the premiſes it may not be probably ſaid (albei — 
to the viuall ſpeech) that a judgement duely giuen by the ii 
dittion ecc leſtaſticallis giuen by the law of the land? But this cloud, 
or rather miſt, which — would caſt, is alſo plainely diſperſed 
by the firſt chapter in Aſogna Charta for thereby is made a flat 
diſtinction and ſeuerance, betwixt the grant there mad: to God, 
(with confirmation of the Church of England: freedome, rights, and 
liberties for cuermore) from thoſe grants that are after made, o o- 
ther the freemen of the whole Realme, in thereſt ofthat charter : ſo 
that the —— of the Church, 7 not be intended oy be 
meant in any of all the reſt, except it be particularly expreſſed. 
Yer if thoſe words were 1— to be meant and fetched 
foorth vnto that inriſdittion allo, will not ſtatutes made by the 

bke 
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like authoritie of Parliament, ſufficiently qualiſie or impeach the? 
Vnto this head, is that obiection of the Note-gatherer to be te- 
ferred, where he alle geth out of the diary alls of the Clerke of 


the Parliament, I know not how truly, that the Commons exhibi« * HU. 15, 


ted a petition, that Lollards arreſted by the ſtatute of 2. H. 4. ſhould 
be bailed, and that none ſhould arreſt, but the ſhiriffe or other lawful 
officers. But he doth fully anſwere humſclfe therein: for the kings 
anſwere was (faith he) that Le rey adaiſera;which is the forme 
of diſſent, that the Kings and ſovereigne Queene; ofthis Realme 
do vſe, when they diſſent ot deny any ſtature or petition in Parli- 
ament offered vnto them to be confirmed for a law. Whereby 
we ſee, that arreſts & attaching for crimes might be made wich- 
out enditement precedent; and by others then the ſturiſſe &c ; 
and alſo, that albeit Aagna Charta had bene tothe contrary, yet 
an act of Parliament comming after, might change that law, 
Wherofifnced were could ſhew ſundry other es: not- 
withſtanding, that which the Treatiſer vs in minde of, 
vx. that i K. H. . time, there was 4 inſt ſentence of car ſe and a- 
nat hematix uin, denounced by the Biſbeps, ag ainf} the vralaters or. 
breakzr: of the ſaid great Charter. But what if Biſbopsſhould vie 
the like authority no. to ce indefinitely and afore- 
hand, all ſuch as ſhall hereafter breake ſome temporalllaw? it is 
to be doubted, that the Treatiſer would not in this caſe be the 
ſame man, nor yet affirme it to be aaa ſentence; but would ta- 
ther threaten them with a Premwnire, for their kindneſle. 

It is aſſured, that par in parem non habet imperinm : and none 
authority can ſo binde it ſclfe by any law but that (vpon good 
occaſion and by like power) it may be abrogated againe. Yet 
how licle this plea of ours is needfull in this caſe is ſuffici 
ſhewed, Vea tather the defenders of theſe & ſuch like opinions 
againſt the rights and liberties of the Church of __ notori- 
ouſly knowen ſo to be. by the reported lawes & cultomes there- 


of, to them that know any thing in either: had need more iuſtly 
to feare that cenſure of the Biſbopsif it be ſo iuſtʒ if ſo be they caty 
any feare at all or reuerence vnto the cenſares of the Church, 
Which be ſo wy inflicted, as themſelues do yeeld, 

As theſe opinions do onely reach and ſhoot at the commiſſion 


ec ical, to mpound and ſtreine the authority thereof * 
0 
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lo narrow a roome ; as that her Maieſtie ſhould thereby haue 

no ſetuice done by thoſe her ſubiects which ate imployed there- 

in; wheiby the fanſies of the fauotites oftheſe men, might more 

freely growe without diſcouery, or any ſuch penaldie as they 

thinke they need care for : ſo for the iuſt defence(herein)ot that 

commiſſion, I may allege the words of the ſame ſtatute, whereby 

len.. it is eſtabliſhed; viz. They ſhall haze fall power and aui horitie ly 

verine of this al, and of the ſaid letters patenti, under your hug hneſſe, 

your beires or ſucceſſors, to exerciſe, vſe and execute all the premnſſes, 

according to the tenour and effect of the ſaid letters patenti am mat- 

ter or cauſe to the comrary, im any wiſe notwithitanding. By which 

words, tenor literarum, is ſignified whatſocuer tenent m ſe, tu. 

that which is expreſly conteined in them: by the effett of them 

is vnderſtood, what is within the true and vnforced mea- 

ning, of any ſuch letters patents. So that if attachment, fire, im- 

priſomment, & c. be eithet in the letters expreſly contei- 

ned (as in trueth they be) ot vndoubtedly meant by them; then 

the vic and excerciſe of theſe, ſhall th ſufficicotly be war- 

rantedand authorized vnto her Maieſty for granting; and to the 

commiſſioners, for ſo executing, ifany doubt (other wiſe) 

might be made, yet there be two clauſes in the words afore ſaid, 

that be called verba ſave clauſulæ operatine: and do there fore ſup- 

ply many defects and wants in the exerciſe of a iuriſdiclios, dele- 

gated by the Princesreſcrepe. The firſt of them are thoſe words, 

* Ful pomer c amthoritie : and the other is, the generall non 0b/?ar- 
| ten tranſcendent, vn. of any matter or canſe whatſocuer, 

| But to all this is ani wered by ſome, that theſe words, vi. ac- 

cording to the tema and effect of the ſaid letters patents, do wor ke 

thus much: that her Aſareflie need not grant all, but ſo mac h iu- 

riſdiction, as ber Higbneſle thiaketh meet: and that ſo many 

orfew of them {fo they be two atleaſt) may thereby be autho- 

rized ynder ber Matefhre, to exetciſe ſuch inriſadettion, It is true, 

that thoſe words ſo worke and import ſo much: but docth it 

heereof follow, that nothing elfe is meant or can be compre- 

hended thereby t Nothing (ſay they: ) for other proc eſſe then 

citation, or other cenſures or — then excommunic a- 

trom, &c. ber Maicitie can not commit vnto them: elſe might 

ibe alfa ge them amthoritie to hang men, What? is there = more 

difference 


Part.r, proceedings in Courts Eceleſtafticall. 107 


difference with theſe men,betwixt attaching, fining or impriſo- 
ning, and plaine hanging? What will they then ſay ofthe Starre 
Chamber, which may impoſe all thoſe three, and yet cannot put 
any man to loſſe of limme or of life? and this is great teaſon. For 
we are taught by the Cinilllawe, (and I thinke it is agreeable al- 
ſo to the lawes of the land) that whereſceuer an __ Jr is gi- 
uen (in neuet ſo generall or pregnant wordes) it cannot be dra- 
wen foorth to reach vnto any mutilation of limme, or paines ca- 
pitallexcept they be plainely expreſſed, 

Other lome,as the Treatrſour,doeth anſwere this obiection in 
this ſort: but yet to the ende of prouing other of the parties in cau- 
fer criminall to be vnla w full, a matter to be handled in the thirde 
part, viz. that how general ſoener the word; of the alle be in one place, 

yet are they to be reſtrained to this particular, viz, none other then 
ſach inriſdiftion eccleſiaſtical , as may be lam ſulh v ſed: and enten- 
dingſ per petitionem principy) that ſuch oathes,be contrary to law, 
But in this his interpretation (he faith) he contrarieth duerſe 
great learned men in that lawe, whomit beboueth with a more nar- 
rowe eye to beholde this ſtatute lame. 

Truely halfe an eye of a meane learned man, will ſerue to diſ- 
couer , that he cautelouſly leaueth out one member of the diſam- 
line alternation, which is in that ſtatute, For it is thus, viz. all [n+ 
riſdittions cc, what ſoener , by any Spiritnall or Eccleſiaſtical power 
er authoritie, hath beretofore bene, or may lawfully be exerciſed, &,. 
So that if either it haue bene exerciſed at any time, or hauing not 
bene put in exerciſe, yet /awfu/ly may beʒ it is here graunted to her 
Meaieſtie. And were it in deede meete either in temporal or ſpiri- 
tual Iuriſdictiõ, to leaue it to the diſpute & determinatiõ of euety 
priuate ſubiect that is dealt with; what may be /awfalh,and what 
may not ſo be done, in either lawe? 

he Treatiſour, nor any other, cannot in anſwere hereof, ſay: 
that the e lawfully, mult alſo be vnderſtood as repeated in 
the firſt member, Firſt becauſe it is a di/contTine oz; and 
therefore that word ſhould haue bin expreſſed in the furt pare, if 
it had bin to be drawen vnto both; and not to haue bin ppt in the 
ſecond part onely. Secondly, for that it would then take awa 
from ber CMaieſtie all ſuch eccleſraſticall authotitie (bein molt 
lawfully in her Hghneſſe ) as was heretofore exerciſed by — 

S Y 
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vnder the Pope, by vſaypation; and therefore moſt ynlawtully, 
Neuertheleſſe the matters graunted and exerciſed by the com- 
wſſion, which are by him chalenged; (I truſt, God willing) ſhall 
be alſo otherwiſe prooued /ovfulland warrantable, Againſt n- 
priſoning by vertue of the commiſſion (one ofthe ſpeciall matters 
nowe in handling) the ſaid 7reatiſomr obiecteth : that, ſuch par- 
ties as refuſe to ſweare to anſwere the articles exhibited ag amt them, 
are impriſoned without baile or mainepriſe: whereas by the lame ec- 
cleſiaſlica!l, they eng lit not to be impriſoned, but to be proceeded a- 
gainſt, as pro confeſſi. 

It is true, that by Ordinary authotitie eeclefiaſticall, no man 
may be impriſoned, Therefore the yntying of this knor, teſſeth 
yponthe whole matter here diſputed of, vm. whether that ta- 
tute 70, El. doe not warrant her Aareſtie , to graunt by her 


Highnes letters patents , pou to impriſon, for tuch contempr, 


as this obiection importer 

To ptooue that her Aaicſtie may not ſo graunt , nor they take 
ſuch authoritie : the Note-gatherer affirmeth, that the comm/ſ;on 
bmd:th thempreciſely to cremes prniſhable by the eccleſiaſticall lam e; 


aud toproceede according to the eccleſiaſtical lawes of this Realme, 


and not according to the temporall: quoting ſiue ſtatutes for this, 
albeit there bk, none of them — 2 but both the 
firſt and ſecond part of this obiection, is vntrue. Fot the commſi- 
on (though nowe that power be not altogether vſed) graun- 
teth the execution of foure ſtatutes vnto , and allowcth 
them to proceede aſwell by Iuriet as by courſe of the lawe eccle- 
fraſticall. And when Doflor Grindall was Biſhop of London, ſundty 
crimes eccleſieſticall (by vertue of the commuſſion) were tried by 
[aries, before him and certaitie ndges, and other profeſſours al- 
ſo of the common lawe; being then in that commiſſion. Vet is the 
—— vpon this yntrue ground bold to inſerte, that to 
doe otherwiſe, is to encroche v pon the temporal uexiſdittion : and to 
make an horchepot in one commiſſiom. Truely this his collection is 
not worth an horchepot, that is a ng , as Littleton doeth ex- 
pound that worde. For the temporal [ndges are not to proceede 
in matters of eceleſiaſticall iuriſd;ttion: and therefore their 1wri/di- 
tion is not encrothed ypon, though in ſuch matters ecc/e/3a/:call 
attachements or impriſonments be yſed ,or fines impoled; ſee- 

ing 


| 
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ing they themſclues cannot (in thoſe cauſes)vſe or impoſethem. 

When the hole Realme at the beginning of her CMaieities 
reigne was viſited( by vertue of this ſtatute) by Dixines, Cinilias, 
— Common Lawiers in that ſeruice mploied; who had authority 
by their ſeuetall comſſions to attache, imptiſon, fine,&c. afwell as 
to vie cenſure: eccleſiaſtical; al which they did accordingly:then 
and at that time, none of theſe quicke & narrow ſighted tellowes 
(lately ſprung vp)wereto be found;that could ſee mote then the 
reuerend ludges, and could ſo roundly tel her Mateitie, that ſhe 
did graunt more authoritic to her Commyſſioners , then by that 
ſtatute was giuen to her ſelfe, Oh, belike it was laue then, and 
good inſtice againſt Papiſtes: but to deale againſt pretended Re- 
formariſts,it commeth farre too ſhorr. 

But the Treatiſour vrgeth this matter yer further: he ſaith, that 
no learned man wil affirme, any [uriſdittion(by that acle 10, Eh. to 
be wnited to the cron ne, but ſpiritual or eccleſiaſticall. And that 
none ſuchcan affu me, chat n iuriſdicliõ ce. repmgnant or offenſine 
to the Common or Ciuill Policie of this Ringdome, 1 eſtabliſhed by 
that Adler: for that there is none eAntmomy or contrarietie of 
Lawes, Whereupon he woulde inferre , that eAttaching , Im- 
priſenning, and Fining Cc. (by veituc thereot ) is not warranted 
to be graunted. 

In anſwere whereof, let him vnderſtand, that his «r 
followeth not vpon cither of thoſe Antecedents, For the firſt, 
though the matters of 1wiſdittion thereby vnited to the crowne, 
be onely eccleſiaſtical: yet the maner of commenting, or puniſe 
in them, is not in that Ate ſo teſtrained, but that ſuch other 
courſes may be vſed, as to her Maieſtres wiſedome ſhall ſeeme 
molt fitte: which by and by ſhalbe ſhewed God willing. Fot the 
ſecond: we deny the maner of connenting and pumiſdung eſtabli- 
ſhed by the commiſſtan, to be rephgnant or offenſine any way to the 
Cruill Policre of this kingdome : tor it is warranted by that Afte. 

This point (if the wordes of that whdle clauſe be aduiſedly 
weyed and confidered) will be made molt plaine, In the exet- 
Ciſe of a criminal iuriſdic lion, there is the matter , herein it is 
beſtowed , the aner of conuenting, and ſant lion or penaltie to 
be inflicted vpon offenders, which ate tobe conſideted. Now the 
matter of this uiſdi len and authoritie graunted to ber Highnes, 

S 2 and 
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and that may be aſſigned ouer by her Maieftie vnto Comm ,0- 
nerr,us viſiting yeformmg redreſſmg ordering corretling and amen- 
ding allſuch errours hereſies, ſchiſines abuſes, offencer, contemptes and 
» enormities whatſoener which by any ſpirituall, re, Vet what courſe 
is to be holden in calling and c ng, and what kind ofpera/- 
tietor cenſerei ſhalbe —— that authoritie; 
are by no wordes of that acte expreſſy to her Hligbnes, 
or mentioned, that they may be aſſigued by het vnto the Com- 
+ miſſioners; and therefore of nec eſſitie to be ſupplied by thoſe 
generall wordes, viz. «According to the tenour and effett of the let- 
ters patentes, For els (by ſuch an interpretation of theirs) we 
ſhould haue matters for a /wriſdittion, but neither any maner to 
conuent and compell to come atore the Commuſſioners, nor yet 
prniſhment to lay vpon enormious offendours , againſt whom it 
was intended, Which, becauſe ir is very vnteaſonable; therefore 
that opinion, whereupon it neceſſatily tolloweth,mult needes be 
more abſurd,and without ground — 
Vea (ſay other of them) be this as it may; and let chem ſceke 
out whar ptoceſſes, &c. may and (hall be vied by the Commiſſion 
Eccleſiaſticall:foritis contrary to the lawe,to graunt(by Commiſ- 


ſan)authoritieto inflict any puniſhment vpon a faul., which (by 

lawe) ought not to be inflicted : andthereforethey gather that 

the Q neene cannot authoriſe, nor — may take power to 
* 


attach, to fine, ot to impriſon inen, b Commuſſion, Thus farre 

it is true, that a Comiſſion may not be graunted to alter or change 

any lawe in force: but I cruſt it is not contrary to the Common 

la we and cuſtome of the Realme, by ate of Parhament, to alter 

_ change that which ſtoode otherwiſe afote, at the Common 
we. 

If chis ſo did by the courſe of the Cm la we, no man may 
be put to the racke or torture (eſpecially about felonies ot mur- 
ders) thereby to drawe him to confeſſe of himſelſe, or of other 
men, his complices: Vet is it notorious, that in Maler and the 
Marche: thereof, the Preſident and Comnfaile there eſtabliſhed, 
doe vic,and lawfully may put men to ſuch torture; by warrant 
, of inſtructions onely ſent vnto them from time totime,vnder her 
»38.H.f cart Mdieltes rations band. 

Raſtall, Wales © bis their authoritie (I take it) is derived from theſe * wordes 


FLO in an 
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in an eAte of Parliament : The Preſident and Connſaile there, 
ſhall haue power and amthoritie, to heare and determme by their wiſe 
domes and deretions fuck canſes and matter be or hereafter ſhall 
bee aſſiqnedto them by the Kings CMaieſtie, as beretofore hath bens 
accuſtomed and vſed. Which doe conteine no more patticulari- 
tie of authoritie, nor yet are of ſo much pregnancie to that pur- 

ole; as the wordes (that eſtabliſh the Commuſſion Eccleſiaſtical) 
— for Attachment, fine, aud impriſamment to be vſed, if it ſhall 
pleaſe her Aazeſtie ſo to commit them. * 

The deviſe of the Commiſſion Eccleſiaſticall, was for aſſiſtance 
and ayde of Ordinary Inriſdition Eccleſiaſtical; and for roun- 
der proceeding , and for more grieuous puniſhment at leaſt (in 
theſe diſſolute times) more feared; then can or may by Ord- 
narie Iuriſdic lion be inflicted, Therefore, ifby the general words 
of that Ate, 1.Elizabeth, both theſe proceedings whereof wee 
here ſpeake, and many other particulatities of aner, perſons, 
times, places, and other circumitances might not be warranted: 
then the authoritie (there) giuen to her Maieſtie, were of none 
vie at all, neither could it ly be practiſed. 

But I thinke this power here by theſe opinions impugned, 
may be alſo ptooued directly, out of the words of the very Acte, 
thus: whatſoexer by am Spirituall or Eccleſiaſtical power or autho- 
ritie hath heretofore bene, or may lawfully bee exerciſed or vſed for 
viſitation, c. or reformation , &c. of all maner erronrs, &c. and 
enormities whatſoener, that is vnited to the Crowne, and by that 
AQe may be committed ouer by her CMateſtie : But eAttaching, 
impriſomng, and ſuch like corporall coertion, by ſome Spirituall 
or Eccleſiaſtical! power or authotitie, hath heretofore lawfuly 
bene exerciſed : And therefore may be appointed by her Ma- 
ieſtie tobe now exerciſed by the C toners call, 

For proofe of the Minor, I am to put you in minde, what cor- 
porall puniſhments and chaſtiſements the ſuperiours of euery 
Regular perion, as of Maonke , Frier, and Nunn, might and did 
lawfully from time to time lay vpon them that were vnder their 
Eccleſiaſtical obedience ; and yet ( euen after their profeſſing) 
they remained ſtill the Kings ſubiects. 

Likewiſe , when the ſtatutes againſt Hereſier were in force, 
theſe eArtachings, impriſenmgs, and other corporall chaſtiſements 
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were then lawfully exerciſed and vſed by Ercleſiaſticall power 
and authoritie, . 15 do 
Laſtly, * Biſhops and Ordinarien may lawfully at this day puniſh 
and chattiſe Prieſter, Clearkes , and religious men within their [u- 
riſdittion , being connitted of incontinencie, by committing them to 
warde and priſon , there to abide, for ſuch time as ſhall be thought to 
their diſcretions conenient, for the qualitic and quantitie of them tre- 


ſpaſſe. So that we may conclude, that rf any ſuch power haue bene 


ed, then her Maieſtie may ( as it pleaſe het) vie it ſtill ; and ap- 
point the ſame to be vſed by her A Cammiſſioneri, hoe 
and ypon hom, ſhe thinketh 72 R 

The Treatiſour himſelfe teſtiſieth, that diner euen of the le ar- 
ned ſort do hold and affirme ( and that very confidently )that the Acle 
and Commuſſion there upon , doe gine full power and amthoritte for any 
cou ſe ſoener, for the gonernment in cauſes Eccleſiaſticall, that ſhall 
be mentioned in the letters Patents, This he exemplifieth by ſun- 
dry examples, though holden by ſuch learned men, which neuer- 
theleſſe he accounteth contrary to Lawe: whereof ſome fall in 
moſt fitte for this place ( becaule they are bene againſt the ſaide 
Commiſſion ) and others for other places of this Apologie. 

Firſt he thinketh it very abſurde and not watrantable; that 
the Commiſſimers Eccleſiaſticall ſhoulde commannde luſtices of 
Peace, to aſſiſt any for attaching and impriſoning of offender: 10 
they gine bonde 5 appearance. And ich able is agatnſt Lame and 
Iuſtice, The onely reaſon he rendreth of this his aſſertion, is: 


for that [uſtices of Peace bee Magiſtrates, and Commiſſimers of 


Recorde, authoriſed, as well a; the other, Belike himſelfe is ſome 
_ of peace : Hoc writ bominem , qui imperare , non parc re 
dic, 

And will he then ( his learning) deliuer; That no Magi- 
ſtrate or Commuſſioner of Recorde, may be commannded by another; 
though noleſſe be warranted by his Commiſſion? Hereupon would 
follow, that /a#tices of Peace and Sherifs might not be comman- 
ded in any caſe by the /ndges of either jo 4 by the Exchequer, 
by the [nitices of Aſſiſe,by the L.Treaſonrer, by the L Chauncel- 
hour or L. Keeper; not yet by the whole Counſell boord, He thin- 
keth it alſo not iuſtiiable,chat Magiſtrates ſhould be comman- 
ded by the Eccleſraitical{ Commiſioners to aſſiſt in Attac lung, or to 
attaches 


* 
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attac he any,upon a warrant, called Q norum nomma. For reaſon of 
vnlawfulneſle hereof, he alledgeth : that no canſe or matter ts 
therein expreſſed or declared, But this might be ( de fatto ) omit» 
ted, in any other warrant ,as well as in that. and yet is it vntrue, 
that in this kinde of warrant, no cauſe «1 declared, But admit it 
were otherwite ; what Lawe of the Rea/me is againſt it? Andif 
the hike warrant ſhall come from the Lords of the — to him, 
or any other Iaſtice of the Peace, to be ayding and aſſiſling vnto 
ſome Meſſenger , in attaching of certaine perſons to be caried 
vp vnto them as Priſoners,whom the ſaide Meſſenger ſhall name 
vnto them: will hee refuſe to intermeddle in the ſeruice as ſur- 
miſing the Lordito do therein againſt La we; becauſe they com- 
maunde him being a /uftrce of Recurde; and for that they ſigni- 
fie not by their ant, what the particular cauſeis, where with 
they minde to charge ſuch perſons that are tobe Attached? But 
if in ſo doing their Lordſbips doe nothing contrary to Lawe, 
howſocuer he doe fooliſhly and vndurifully to refuſe to giue his 
aſſiſtance: why ſhall the Lawe any more be againſt the Commiſ< 
ſioners, doing ws the like; and that by exprefle Warrant of her 
Atareſties letters Patents? 

Another reaſon, why ſuch Warren ſhould not be iuſtifiable, 
he doth alledge : becauſe the names of ſuch perſons to be Attached 
be not ſet downe by the Commiſſioners, but are referred oner tinto 
others to ſet them downe, 

Mine anſwere hereunto is: Firſt, that the #arrant of Quorum 
noma, is very rarely vſed by the Commiſſion, and the rater, the 
better. Secondly, when it is vſed, the names of the partes ate 
{ct downe and allowed (afore) by the Commrs/ioners, and not by 
others, for any thing that I can learne. Neuerthelefle there may 
be good and weightie occaſions, to omit this courſe: as when 
ſuch Warrant is directed to a man of qualitie and good credite, 
that he may put in the names; for this ende leſt when one is ſer- 
ued, he bewray all to the reſt, whoſe names be alſo inthe ſame 
Warrant , that they may conuey themſelues out of the way, 
Howſocuerit be in this behalfe, I thinke the Treatiſowr will be 
long in finding out how this ſhould be reckoned, ro be contra- 
ry tothe Law es of this Realme, 

Hitherto 
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Hitherto touching the challenges made to ſome particular 
—— 2 
»But the Note. gatherer, (to cut off all theſe particular diſputes) 
alleadgeth; that it may be — — 
in Lane. For that (as he furmiſeth) it beareth date in July, but 
was ſig ned in —_— next r Statute. What? 
was this quarrell which is now picked againſt it, worth the pra- 
ctiſe, of abuſing a Connſellonrs — to procure a copie thereof 
Well, both the Preamble and body of the ſtatute alſo doth cleare 
this cauill. For by the Preamble it appeateth; that the miſchieſe 
to be remedied was: for that by graumtet antedated long before 
the King grawnted them, other grauntees who ( in very trueth) had 
the fir, grant and great ſcale ſet to it, (yet b earing date trnel ) 
were expelled by colour of letters Patents, bearing the elder 
date, In the body of the eAfe is conteined this particle Such, 
which is of reſtraint, viz. That the King (willing to pat out ſuch ſiye 
deniſes or _— )did ordeine by Parliament ; that letters 
rr — 
or elſe be dende. Now if this Statute were to be ynderſtood of 
all letters Patents whatſocuer, where is the reaſon of that Lawe 
found in a Commiſſion? but, ratio, eſt animalegi : & ceſſante ra- 
tione,ceſſat Lex. Therefore this Statute can be ſtretched to none 
other letters Patents but Such, as the miſchiefe mentioned in the 
Preamble, may happen into. 

Vea, iu were otherwiſe to be vnderſtoode; he muſt (ere any 
will beleeue him) bring more euident matter then this: viz. It « 
thought, and It may bee thong hu. Let him then goe ſeeke the Re- 

cords in the Chauncem; and je, whether the date and the day 
ofthe deliuery ofit, doe not agree : and ſo may hee 
haue more colour to v reſt the ſtatute, when 
he doth not miſreport the matter 
in falle, as herein hee 
hath done. 


CHAP, 
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C HAP. XV. 
That an Eccleſiaſticall perſon may be deprized of his benefee 


enditement or proſecution of partie, 

— N the next opinion, I minde to be very ſhort: 
it is this, th by none eccleſſaſticall amhoritie, 4 
man may be deprined of bus benefice (which is his 
freebolde ) being not endited, and no =_ of partie 
offered ain Lin, Whereby (we ſee) he requi- 
reth botk an enditement, and a ſuite of ſome 
partie. It ſeemeth his meaning is, that a Miniſter cannot be de- 
ptiued, but by way of enditement at the Common law, and that 
the Iudge (of Office) may not preferre ſuch enditement ; but it 
muſt needs be at the ſute of apartie. I can not well coniecture, 
whereupon he pretendeth to ground this opinion. It vpon the 
29 chapter of Magna (hart; it is ſhewed inthe chapter next 
precedent, not — of Eccleſcaſticall u iſdictiom, or 
of the practice thereof, And moreouer, that chapter in Magna 
Charta requireth no ſuite of partie to pre fette the enditement ; ſo 
that it may be done by the ludges of Office well enough. 

But this concert is very ſtrange, that Bybops ſhall not haue au- 
thoritie to depriue an Eccl/eſiaiticall perſon from his benefice. 
Itis ſhewed in the chapter afore, that by vſuall and allowed 
courſe of pleading to a Q edu, the Ordinatie doeth 
claime (as of common right) initirutionem & deftirutionem Cle- 
ricorum, in benefices within his iuriſdc lion. And the olde rule 
was, Cuiuu eft inflitnere, eius oft deſtituere. But perhaps it will 
be ſaid, he meant, that a Biſbop might doe it, but not of Office, 
that is, without a partie, albeit he put a Copulatiue inſtead of a 
Difunctive. 

Bur if Lis meaning be ſuch, he meaneth more then is true. 
And further, what privilege or benefite is this to the partie con- 
uented, to be proſecuted by a par tue, (and therefore perhaps of 
malice and by ſubornation of proofs) rather then by the ordmna- 
rie proceeding of office and ductie, for whoſe finceritic, we may 
more probably preſume andintend ? 

Moreouer, hat if one that hath a benefice will come vnto 


the Biſhop,and there ſtoutly defend eAtheiſme, Apoſtaſie, or de- 
1 nying 


Fr 
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nying of Chriſt, or any other here ſe, groſſe blaſphemy, or ido/atry : 
may he not {till ſome accuſer be found, ot a partie to proſecute) 
deptiue ſuch a perſon from his benefice ex Officio? What ifthe 
beneficed perſon will confeſſe before the Ordinarie, that he was 
neuer called to the Miniſterie, but hath vſi it, by colour of 
forged teſtimonials of Orders : ort that he committed Simo- 
nie, Inceſt, Adulterie, ot hath two wines living at once, or * that 
he neuet ſubſcribed nor read the eArticles of religion, or being 
once conuicted, do againe defend ſomeerrour againſt ſuch Ar- 
ticles : may not the Brſhop ex — in all, ox in any of theſe caſes, 
depriue or declare his benefice void, except ſome other will 
come and make himſelfe a partic ? But that he may do it, appea- 
reth* by the ſtatute i. of her Maieſtie: for there it is ſaid. he may 
enquire (which is alwayes ex officre, as ſhall be more plainly ſhe- 
wed in the ſecond part)and may puniſh by Deprination,eh c as in 
like caſes hath bene vſed by the C neener eccleſiaſtical lamei. 


CHAP, XVI. 


That after fortie dayes, an excommunicate perſon may be otherwiſe 

proniſued, then pon the writ De excommuntcato capie nao And 
that the ſaid writ may and onght to be ararded von contemptr, 
riſing on other original c 1mſes eccleſiaſtical, then any of thoſe ten 
crimes mentioned im the ſtatute 5, El. cap. 23. 


5. He laſt opinions to be handled in this part, be 
theſe :v1z. that an excommunicate perſon ſtan- 
dmg ſo aboue fortie dayes, may in none other ſort 
| be puniſhed then vpon the writ De excommunica- 
to capiendo. The other is: that, the ſard writ De 
excommunicato capiemdo, ought not at 40 to be a- 
warded vpon contempts riſing from any other originall canſe; then 
pon ſome of the tenne crimes , that be mentioned in the ſtarute 
5. Eliz. cap.23. The firſt is eaſily impugned : for he may be pu- 
niſhed twentie _ by moneth, for abſence from diuune 
prayer : neither ſhall his excommunication excuſe him, for it is 
in his one default. Beſides, it is a great contempt in an eccleſi- 
aſticall cauſe, and therefore puniſhable by the Eceliſcaſticall com- 
miſſion, vpon che expteſſe wordes vied in that Act, which doeth 
eſtabliſh 
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eftabliſh that Commuſſion, 

And this ſtandeth with reaſon, where there are great num- 
bers of ſuch wilfull perſons, or ſlacke execution by Vader. ſhirsfs 
and Bailifs of that writ, as often falleth out; beſides the great 
charges, in ſuing of it out. For I dare auow that in ſundrie dice- 
ceſſes in the Realme, the whole yeerely revenues of the Biſhops 
there, would not reach to the iuſticing of all ſuch contemners 
(being of the baſet ſort of perſons) by the courſe of this writ, 
They might happely to the great charge of the ſhrre, keepe ma- 
ny of them in priſon long enough : yet they ſhould never pro- 
cure the fees backe againe, that firſt, whether for rich or poore 
mult be defrayed, for want ofability inthe perſons ſo excom- 
municated, 

Laſtly, the I eccleſiaſtical yery reaſonably & grauely proui- 
deth in this behalfe, thatifa * man Rand excommunicate aboue 
an whole yere, he may be procecded with for ſuſpicion of here- 
He becauſe the law pteſumetb, that ſuch a mi hath ſmal feeling 
ofreligion,but rather contemneth it. and nouriſheth ſome dam- 
nable opinion againſt God and his Church. And therefore, ſuch 
an excommunicate perſon, may be puniſhed by reaſon thereof, 
otherwiſe then by that writ, 

All the colour oſteaſon that I find alleged againſt this courſe, 
by the Treatiſer, is thus: that on our behalfe it will be ſaid; tlas 
is a ſborter way then the other purſmite of the writ De excommuni- 
cato capiendo; being oner-troubleſome and full of unneceſſary cir- 
cumſtamces. But hereunto he doth anſwer, that we forget the olde 
and true ſaying : Compendiaria re: improbit as, virtue longa. Now 
if he will haue this to be a good anſwere, then muſt he holde; 
the ſborter way alwayesto be the woorſe, and the langer the bet- 
ter. And where is then the rule of Legibe, Fruſtra 1 wa, 
quod fieri poteſt per panciora? and how is he ſo ſuddenly fallen out 
with himſclfe, that elſe- where condemnerh Courts eccleſraſti- 
callfor lingering conſiſtories? I perceiue neither long nor ſhort vill 
pleaſe him /ong together, But his reaſon is a fallacie of the con- 
ſequent, For though it be but aſhore cut vnto wickedneſſe; and the 
way vnto vertu be long and hard: yet is not all length commen- 
dable, nor yet are all thor courſes condemnable. 

The latter opinion of the two, here alſo to be handled ; doth 
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ctoſſe & thwart other oftheit oe opinions: forthe Cui law 
faith : Fruſtra fertur ſententia, niſi parata ſit execmtio, A decree or 
iudgement is of no effect, where execution of ſuch ſentence can 
not be had, The Judges cccleſiaſticallhaue no compulſorie meanes 
to put their iudgements vnto finall execution, ſauing excommu. 
nication, & the writ De excommunicato capiendo, after forty dayes 
obſtinacie. Thoſe of the impugners of eccleſiaſtical iuriſdic lion 
(vnder pretence of the lawes of the Realme) that be ſtraiteſt la- 
ced; doe yeeld cauſes teſkamentarie and matrimomiall to be ofec- 
cleſiaſticall conuſance; and (I hope) ſundry others be prooued 
no leſſe to be. 

Now how ſhall any of thoſe be euet effectually proceede d 
in, ſeeing they ate none ofthe tenne crimerreckoned in that ſfa- 
tate; if for not performance of that which is decreed, the wil. 
full partie ſhall neuer be attached, for perſiſting ynder excom- 
munication ? 

It appeareth alſo plainly by the Preamble, that the ſayd ſta- 
tute was enacted, for bettet aſſiſtance vnto iuriſdiction eccleſi- 
aſticall, by more due execution of the writ De excommuncato 
capiendo; eſpecially againſt offenders in crimes of eccleſiaſticall 
conulance. The Ordmaries (aſore this) who had to deale in a- 
ny matter eccleſiaſticall, and all ſubiects that ſued any other 
there, had this intereſt; of hauing a contemptuous perſon being 
excommunicated, and ſo remaining aboue fortic dayes; to be 
attached and impriſoned by vertue ofthat writ; vpon what o- 
— cauſe eccleſiaſticall ſocuer ſuch contempt grew. Now 
if that ſtatute prouiding but a ſtraiter courſe for execution of 
that writ, in tenne crimes onely; ſhould withall take away the 
force and vſe of it, as it ſtood aforeat the Common law ; not 
onely in ſundrie other crimes of ecclefiaſticall conuſance ill 
there puniſhable; but alſo in all cauſes Teftamentarie, Matri- 
momall, of tithes, and in all other rights eccleſiaſtic all in that 
Court onely ſtill demandable: then ſhould it worke a cleane 
contrary effect to the very true drift and ſcope aimed at; and to 
the meaning it ſelte ofthe Law-makers, But this is very vnrea- 
ſonable — abſurd to imagine. for, que in faworem ſunt introdu- 
fla, non debent in odium retorqueri. —— ad unumeffetlnm pa- 
rantur, non debent contrartum operari effet lum. 


It 
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It is true, that in the beginning of the body of that Statute 
the words be generall in this ſort, viz. Emery ni vit of excommuni- 
cato capiendo that ſhallbe granted ont of the high court of Chancerie, 
againſt any per ſon or perſons, cc, Whereupon ſome very learned 
in thoſe lawes haue thought, that the maner of granting it, retur- 
ning and deltwering it, which be there eſpecified; doeth reach vn- 
to all and euery writ de excommunicato capiendo : but yet that the 
new penalties there provided for ſuch perſon excommunicate, 
as ſhall not yeeld his bodie; are tobe reſtrained yntothoſe one- 
ly, who by Sygnificaxit are certified to haue bene excommunicated 
von ſome canſe or contempt, ariſing pn ſome originall matter of 
ſome of thoſe ten crime; here eſpecified. 

This ſeemeth tocarie greatreaſon with it : forintrueth(thar 
generalitic there notwithſtanding)not only in the Preamd/e,bur 
in diuers partes of the body of that ſtatute, we find wordes taxa- 
tive and of reſtraint ; carying the — oftharARtvnto 
ſuch writs,as be grounded vpon ſome of thoſe ten crimes, Fot the 


Preamble onely ſpeaketh, of perſons offending in many great crimes 
and offences : of continuing in their (innefull and criminous life, and 
of ſuch offenders. And the — ing of the bodie of the Statute 
is: for redreſſe thereof be it, ce. and afterward this word of Limi- 
tation is often vſed. vi. Such writ of excommunicato captends : ſuch 

per ſons excommunicate; and ſuch Sig ni ſicauut. And therefore that 

ſtatute nor any Prowiſs in it cãnot be entended, gen totake 

away the writ de excommunicato capiends,in all cauſes, ſauing in 

thoſe ten crimes ; as by this opinion is enforced, 

But the clauſe thereof, Saving and reſc to allperſon; haning 
authoritie to certifie excommunicate perſons; doth put all this mat- 
ter out of doubt and diſpute, For thereby is ſaved and reſerxedto 
them lhe aut horitie to accept and receine the ſubmiſſions & ſatiſfa- 
ctionte to abſolne andreleaſe, and to ignifie : and thereupon to haue 
ſuch writs, &. in ſuch maner and forme ar heretofore (teſpectiue- 
lie) they hau v/ed, as hath bene accuſtomed; and as they or any of 
them had, or of right ought or might haue had: any thing in that ſſa- 
tute ſpecified or conteined,to the contrary hereof norwithit anding, If 
then they may (till /ipmifie in libę maner and forme, ſhall hau writs 
thereupon, may abſo/ne and releaſe, receine ſariſſal iam and ſubmiſ- 
fton,e$e.25 they had done before that time: then may and ought the 
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writ de excommunicato capiendo, to be awarded for contempt ari- 
fing on other originall cauſes eccleſiaſticall, then any of thoſe 
ten crimes in that ſtatute reckoned. For lo Ordmartes did, and had 
afore that time, and ſince alſo; whatſoeuer this opinion now 
doeth deliver to the contrary, 


CHAP. XVII. 
Of a Probubition,what it is, where it lieth not and where it doeth - 
and how it ceaſeth by a Conſultatron:& of the writ of Indicauit. 


Hen any Court goeth beyond his bounds, and 
dealeth in other matter or ſort, then the lawcs 
//& of the land will warrant ; there ſieth in ſome 

7 caſes writs at the common la we, which ate of 
. 2 Prohibition or Indicaxit: and in other caſes, a 
— writ brought in by ſtatute, called Pron/ter and 
Premmwnrre : and the Prohibition and Premmnire doe lic as well a- 
gainſt temporal as againli eccleſiaſticall Courts. 

The Probibition is a charge by the kings writ, to forbeare to 
hold Plea, either in ſome matter or maner, which it is ſuppoſed a 
man dealeth in, beyond his juriſdiction, or otherwiſe then lawe 
will warrant. Euery Prohibition is either Probubitio iuris by the 
very lawe it ſelfe; or Probibitio hominis, where the miniſterie of 
the competent iudges (in that behalfe) is vied, Any Statute pro- 

2. g. ſol. g. hibitorie is * Prohibitio Iuris; a very prohibition in it ſel fe and ther- 
fore it is acontempt,to ſue againſt it. 

In a probubitiom we ate to conſider; In what matter it lieth not, 

at what time it lieth not, where and when itlieth, & how it cea- 


. 18. Ea. . ſeth or looſeth his force. For the firſt, it is *prouided by ſtature, 


pro dads. andthe king there determineth thus: that no prohibition ſhall goe 
ont of the Chancerie, but in ſuch caſe, where we haue the Con:ſaxce, 
M GC of right onght to baue. And therefore Thirning "ſaid; when we ſce 


0. 15. the iuriſdctiom belongeth not to vu; wee will grannt a Conſaltation, 


So that if the matter be meere Eccleſiaſlicall, there lieth no Pro- 
bibition, 
Touching the ſecond point, it ſeemeth a Prohibition is not to 
be granted, till by ſight of the Libel there appeare cauſe to grant 
Heal. 1. it, For* Henkftone held, that by the ſtatute de Regia prohnbitione 7 
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de comiunt᷑ lim feoff tis in fine, a man ſhall not haue prohibition, ante» 
quam lis fit conteſtata in curia ſpiritual : which is, full a hbellbeput in, 
and the partie put to anſirere it : & this is to be certified to the ¶ han- 
cellor by the view of the Libell : which Forteſcue granted, 
But this hath two exceptions: one is, when the copie ofthe 
Libell (contrary to the Statute 2. H. 5.)is denied: for vpon this 
cauſe, I finde « ' prohibition granted that the Ordinarie ſhould ſur- . f.l. ll A 
ceaſe,till the copie of the Libell according to that tatmte, were deliue- 
red. another excepri6 is in ſome court, where a ſurmiſe is made, 
that the ſuite (in trueth) is for ſome other matters, then are ex- 
preſſed in the Libell : for Brooke reporteth that a man may hane + broke tir 
a prohubition in the kings Bench pon ſuch a ſurmiſe ( as for example Fon. 
by ſurmiſing the ſuite tobe (mdeede ) for great timber, though it bee 
demanded im the Libel, duder the name of Sylua cadua ) but he ſaith 
it ts otherwiſe in the ( ommon Pleas. 
Touching the third point, for what cauſes a Prohibition is 
granted: I find it may be granted either in teſpect of ſome of the 
parties to the ſute, ox in regard ofthe Iudge before whomit is, or 
for the very matter handled. For the firſt of theſe three: a*Par- T.. N. 
ſon of a Church do ſue another Parſons farmonr or ſernant for right of — 
hes being not ſuch as can trie the right of tithes; Fineux held that a 
probubition may be granted. Hereot 2 further in the 6,chap.afore, 
Touching the ſecond; it may be granted, either for the Iud- 
ges contemptʒ as in not deliuering copie of the Libell,as is afore 
touched: or for that he hath not (in deed) any iuriſdiction. tor ſo 
it was iudged by FHankeford and by the whole Court, (as it ſee- 
meth) in the vicar of Sa/taſb his caſe being cõuented before the . 
Popes Collector. Though a Conſultation did otherwiſe lie the court wil © 
not grant it to one that hath no inriſdiftion in right, 
Concerning the third and laſt poynt of the three,ifthe mat- 
ter bee Temporal, that is ſuch, as there heth redreſſe for, by ſome | dee 
Writte in the Chancerie, then there lieth a Prohibition, as ſeemeth OT 
by Statute : to which agreeth the * place before alleaged, out L. can. 
of the booke of DeHlor & Student, Vet this hath alſo two excep- 
00s : one is, whereas the Spirituall Court holdeth Plea quite to 
another end. For? when one & the ſelfe ſame caſe is debated before 7 Anic.Clei.g, 
Indges ſpiritual and temporal ( as for beating of a Clerks) there the — 
Statute u; that (notwithſtanding the ſj irituall indgement ) the kings 
Court 
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Comrt alſoſhall debate it. For both theſe coniſances tending the 
one to the amendi the other to the excommunication; nay ſtand 
together, as is ſhewed in the 8. chapter. 

The ſecond exception hereof ſeemeth to be, when one Clerke 


Fr. Prot, ſueth another in the ſpiritual Court, for the goods of his houſe ; for 


there lies no prohibition : as when one eAbbot ſueth anothet. Se- 
2 prohubitislieth, where a mattet( being at firſt ecc le ſiaſti · 
call.) brings at laſt in debate, a meere —_— matter with it, to 
be determined. Therefore it was holden, that ſoſoone * as it appea- 
reth,that the right of tthes comes in debate,the laue Court ſhall ceaſe, 
and be out of tur iſdictiom : and the ſame law is of the ſpiritual Court : 
for if it may appeare that the right of adnowſon may come in debate, 
although it appeared not at faſt, the ſpiritnall Court mutt ſurceaſe : 
quod fut conceſſum. This may happen (as for example) when 
luite is brought (at firlt) for tight oftuhes; and it fals out by de- 
poſitions or othetwiſe; that the tithes * demanded amownt to the 4. 
part of the benefice by yeere : in which caſe it is determined,rhat the 
temporal Court ſhall haue conuſance, euen as iftheright ot Patro- 
nage were in demand principally. 

Thirdlie,aprobibirron lieth for ſuch a cauſe, * as albeit there lie 
none action for it in a temporall Court, yet the matter is ſuch, as 
ofcuſtome neuer belonged to an eccleſiaſtical court. As if an ec- 
cleſiaſticall court would hold Plea againſt an executor, vpon a 
bare contract made by his teſtator: for neither the court may 
heare it, nor yet there lieth action for it ina Temporallcourr, 

Fourthlie, there lieth Prohibition, when the ſuite tendeth to 
determine and giue execution in a temporall matter; as money, 
&c, being due otherwiſe, then by the iudgement giuen in the 
Court eccleſiaſtical, Therefore if a compoſition by indenture be made 

an Ordinarie berwixt rwoeccleſiaſticallperſons ; that the one ſhall 
aue tther he other an annuuie,with penaltie for default of paiment: 
the ſuite for this ſhall bee at the Common lawe : but the ſiute for 
thing that riſeth vpon a indgement p iuem in the ſpirituall Court, ſpalbe 
there, per Hill. For © thowgh amends bee to bee made by a certaine 
ſumme of money, this ts no neceſſarie cauſe to grant a prohibition, no 
more then when the ſuite in for tithes, yet the condemnation in money 
being the valew of them nor when apenance is redeemed by the p- 
tie for money which may be ſued for ina ſpirituall court, per Butler, 


Becaulc 
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Becauſe when an offence is done to a man it ts * reaſon that he hawe a- I. 
mend; for it : but there can be no more proper amend then money be. 

cauſe enery thing may be valued by money, pet Keble, Which the * 

ſpeake to ptooue; that amends in money may be awarded in an 
eccleſcaſticaul Court tor Difſamation : and tothe iudgement then 
paſled,vpon this ground (among others) as * Brooke teſſiſeth. Robe Cor- 


ſultat om nu. . 


And 'there is a great diner ſitie betwixt a ductie or ſumme of money 7 10 
or other thing: at the firſt demandable and determinable at the Com- lol. 2 
mon lame; and ſuch a ſumme as before ſentence ginen m the Spiritu- 
all lawe is not duc at all, For the firſt there lirth a Prohibition hut not — 
for the ſecond : for otherwiſe, it would follawe, that the ſprritnalllawe 
might gine a 1n4gement, which it could not pat in execution, but this 
were abſurd, pet Reed & Tremaile, 

Fifche,it is ſayd that there lies a Prohibition, when the partie 
ſued hath an action giuen him at the Common lawe,for the eri- 
ginalland principal matter, whereupon the ſuite at the eccleſiaſti- 
call lawe did grow. Thecale was thus: A man * reported that the * 7.12.9. 4. 
Abbot of S. Albanes did detaine lus wife im the ſaid Abbots lodging — 
ag ainſt her will; to the intent to malie her his harlot, the Abbot here- 
pon brought his ac tion of Diſfamation in the Court eccleſiaflicall ; 
and the hn{vand his prohibition , nome becanſe the huſband might 
haze his athon of falſe impriſonment at the Common lawe aganuit 
the «Abbot, Brian held, that a Conſultation waz not to be graumted. 
de hoc quæte. 

A prohubition ceaſeth and looſeth his force,after a 5 Comſalta. * Star. de con- 
tion be once granted. This may bee prooued by the Statute 0 
Caonſaitat. for the Chanceller or chiefe Iuflicer of the king von ſight 
of the Libell c. f they can ſee noredreſſe by Writ cc. ſhall write to 
the ſpiritual mdges c. to proceed, norwnhſlandang the kings prohubi- 
tion diretted ro them before. But more plainlie after: Where © a con- 30. Ed.. ca.4, 
fultation is once duely granted, the [ndge mayproceed m the canſe, 
normthſlandeng any other prohibition thereupon to him to be deline- 
red : ſo the matter m the Libell be not — — 


Ihe writ of Indicauit M le] a hind of Prohibition; and ſieth —— 


6/þecially & naturally for a ſunte of tithes which do amount to a fourth tion ſol. aj. 
part or abone of the whole benefice. It lieth alſo for the Patrone n here 
his Clerke ts impleaded for the adnowſon (id eſt) the right of Parro- 
nage,in 4 /þ1r11nall Court. the Patrone and Clerke that ts ſned in the 
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court eccleſſaſticall may ſue it foorth bath again#t the Eccleſiafticall 
Indge and the partie that ſueth there. But it * lieth nor till the Libell 
be brought to be viewed into the Chancerie, & lis * etiam conteſta- 
ta. and it lieth onely be fore ſemtence be Linen in the Court eccleſiaſtt- 
call: for it s afterward voyd, 


CHAP. XVIII 
An Anahſic or unfolding of the two ſpectall ſlatutes touching Pra- 
munire, with ſwndrie queſtions doubts about that matter, re- 


quiring more graue reſolution, 


© N the matter of Prxmunire (which is a queſtion 
falling often in doubt about execution of Eccle- 
ſiaſticall iuriſdiction, wherein as in the matter of 
prohibition & conſultation you deſited earneſtly 
that I would write vnto you what I thought) I 
9 cannot in any point ſatiſſie my ſelfe, much le ſſe 
you: by reaſon that this matter is 2 in ouer many dif- 
ticult — for me to vnfold. yet I haue ſome thing conſidered 
ot it, & do truſt that I ſhal be able to point ont vnto you cettame 
encral heads, whereunto moſt of the doubts cõmonly made or 
— may not vnfitly perhaps be referred : that thereby ra- 
guam I heſei fils you may be — — ſhal ſerue ) 
hat & how in this be halte to enqure of the reucrend ludges, 
or of other great learned and graue inen ofthat profeſſion. 
There be two ſtatutes, vheteupon it is principally grounded, 
The hilt is *of Prowiſors, eſtabliſhed in the tune of king Edward 
the 3. the complaint and griete ä was, that the 
kings people were drawen out of the Realme, to anſwere vnto things, 
whereof the Comſance pertameth to the kyngs Court : and that indge- 
ments there giuen were tmpeached im another court. Ihe miſchiefes 
then noted thereupon were he preindice and drſber:ſon of the king 
and of his cron ne, and of all the people of the Realme : and the vrdo- 
mg and deſtruttion of the Common lame of the Realme.The remedie 
there giuen for theſe miſchieues was: that if any of what conditi- 
on ſotner (beg of the kings liegeance ) ſhould drave any out of the 
realme in plea,whercofthe Conuſance pertaineth to the kings court, or 
of thing 5 whereof indg ements be ginen in the kings court or which do 


ſne 


232 
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ſme in another court to defeate or mpeach the indgements ginen in the 


kings court, ſhould bane day, & c. as is there more lai gelie by the 
on contrived, 

The other ſtature is,*ofthe time of king Richard the 2.there * . N. 5. c. 
is ſhewed and laied foorth, that the Comſance of plee of Preſint- 
ment; to 'Benefices, belongeth onely to the kings court by the old right 
of las crowne : and that Archbiſhops, Biſhops, and other ſþirituall per- 
ſons hazing the inſtituting vnto ſuch Benefices (within their mriſdi- 
(lon: be bound, and bane made execution of ſuch indgements, by 
ling commandements, wthout merruption : and that alſo they bee 
bound of right to make execution of many other of the kings comman- 

4; - it is there complained, that proceſſes and cenſures of 
excommunication vpon certame 'Þ ſhops of England, were made by 
the Biſhop of Rome, becanſe the ſayd Biſbeps haue made execution of 
ſuch commandements: and that bee purpoſed to tranſlate ſome Pre- 
lats out of the realme & ſome fro one biſhoprike to another within the 
Realme without the King knowledge, and without their aſſent that 
ſo ſhould be tranſlated. There are aſſigned alſo for miſc hie fes here- 
2 growing , the open diſheriſon of the crowne, the deſiruttion of 
the ling, of his lame and realme,and that theſe things are againſt the 
kings crowne and reg alie, that they de feate and deitroy the ſtaturer, 
that they tend to mal the realme ſubmitted to the Biſhop of Rome, 
and the lawes and flatutes of it by lum to be defeated and deſtroued at 
his will that they drove out of the realme (ag unit the king: will) the 
ſayd Prelates lus lige per ſons of his councell, that le much profitable 
and neceſſarie tothe king and to all bus rea/me and that theſe deniſes 
will bears away the treaſure of the Realme : for temedie whereof 
it is prouided, what ſhall not bee done: viz. that none ſhall pur- 
chaſe or purſue, or doe to bee purchaſed or purſued : where? in the 
Court of Rome ar elſewhere : what ? any [mch tranſlations, proceſ- 
ſerand ſentences of excommunications, bul;, tm/irumets, or ary other 
things: of what ſort? which rouch the king againft him, hus crowne 
and bus regalre, or his realme in hat mauet touching thele ? as 
i afureſazde. and likewiſe, that none ſhall bring them into the 
Realme : ot being perhaps brought in by another, ball recti 
them ; ot being neither brought in by them, not yer received ti6 
others, but comming (ſome way) to their knowledge, ſhall 
not make any notification, or any other execution of them: 
V 2 where ? 


. 
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where ? neither withm the realme nor without, ec. vpon paines 
there at large conteined. 

Of hole generall heads whereunto 1 ſaid afore, that all que · 
ſtions of Premwnrre might be refetted, there be ſome that being 
expreſſed in theſe ſtatutes, ate (I thinke) without all doubt, to be 
within the compaſſe thereof: as by the firſt oftheſe two, ro d-aw 
any of the Queenet liegeance out of the realme in aplea, whereof the 
| coniſance pertaineth,or indgements be ginen in the kings Court, And 

that which is ſayd of a Plea in the Angi court, is allo drawen by 
| „rl. j. ſome opinion, vnto a court Ecclefialticall, for 7e/nerton mm the 
Kings bench held opinion oftentimes,that rf a Clerke doe ſue another 
in the Court of Rome for a ſpiritnall matter, wherecf he may haue re- 
medie within the realme that be is in caſe of hramumre, quia trahit 
F 2 Fah NT in placitum extra regnum. And * Fh. holdeth, that for collation 
| nat, tol-44+ of a Prebend ſued ont of the realme,a prohibition doc th lie. 
Secondlie, it is an vndoubred Premmwnre by that ſtatute ro ſue 
in another court, to defeate or impeach the mdgements ginen in the 
kimgsconrt, In theſe wordes of (another court) there ſeemethto 
be an oppoſition and ſeverance of ſuch a court, from the Kings 
conte the rather, becauſe both the Preamble and the body of he 
{tzrute do mention, drawing men ont of the realme in Plea. Whete- 
of at that time there was no colour for any man to be drawen a- 
ny whither, bur onely to the court of the biſhop of Rome, he- 
ther he teſided there at Augnon in France, (where the Popes a- 
bout that time did lie 70. yeeres together) at Dononie, or elſe- 
| where ſocuer. 
' Therefore forthe true vnderſtanding ofthoſe words cnquire: 
| If any of this realme of late yeeres (whiles the parliament of Pa- 
| ris was eſtabliſhed by the authoritie of the French king) vpõ co- 
lour,that the Q weenes maieſtie is in veryright Qurene of France, 
ſhould haue brought procefle thence againſt another ſubiect to 
appeare there: whether this had not bene a Premmrrre by that 
n Rarute?likewiſc,If any ofthe Q.Courts(not authoriſed therunto 
by law vpon writ oferrour ſhould defeate a iudgement given in 
any other of the Q #eenes courts; enquire, whether this be within 
the meaning of thoſe words, notwithſtanding the «i592: and di- 
ſtinction, whereby ſuch anoſ her court ſeemeth to be ſcucred and 
made a diſtinct thing from all the Qneener court? 


Thirdly, 
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Thirdly, it is an vndoubted Premwnire according to the later 
of the foteſaid two ſtatutes, to pmrchaſe or parſne, or to procure ſo 
to be done, in the court of Rome or elſe-where, any ſuch tranſlations 
(Fc, or any other things, which touch the King, be againſt him, his 
Crowne and Regaltie, or his Realme,as is (there) afreſend er Ofc, 
2s is there further conteined, 

Fitzherbert reporteth, * that the opinion of the court was (Paſ- Thb. Pre. 
chz 11.H, 7.) that Alibi in the ſaid ſtatute was wnderſtood of glu. 
ſhops courts : ſo that if a man ſue there, for a thing that belongeth to 
the Common law, he ſhall be in the Pramunire. Therefore was it * Brooke tirulo 
Lolden by ſome that a benefice Donatine by the Patron is a meere lay .nu. 
thing, and the Biſhop ſhall not viſit it, and therefore ſhall not deprine 
from it and if he meddle in this caſe, it is aPrzmunire : and tayth 
that Barlow biſhop of Bube, for depriuing the Dean that had 
it as a Donatiue by the Kings Letters patents, was dtiuen to ſue 
a pardon, 

Fmenc chiefe Iuſtice, ſaith; a ſpiritual man may execute tem- x. 
porall tur1ſdiftion, as the Biſhop of Dur ham doth in bis countie Pa- 
lantme (viz, as he hath ura re galia, but not as a Biſhop) and 
(laich he) che Biſhop ſhall pamiſh his Clerks by Præmunire for ſaing 
in Spirituall conrts for a cauſe temporal. But whether that Biſh 
hath this authoritie (ſeeing Pramamie is brought in by ſtature 
there is a Quere inde made, as of a matter doubtfull. 

It is holden, that a Prohibition doth * often he, where aPramu- + 14.H.8. une 
nire doth not : as of tithes of great trees & c. for the nature of the .. . 
flion doth belong to the Spirituall court, alben not that very canſe in 
that forme; but when it is of a lay matter or of a thing that neuer did 
belong vnto the Court ſpurit al, here (as is (1d) there lieth a Præ- 
munne. 

But theſe notwithſtanding, ſundry doubts are made in this 
behalte, becauſe at this day all ixriſdiftion Ecclefraſticall is now 
truely acknowledged, and is indeed (as it was alwayes in lam) in 
the Sowereigne prince, and from her prerogatine rojall deriued 
downe to others, no leſſe then tile Admrrall court is, ot the court 
of the Conſtable of England in times paſt was, hen it was vſed: 
albeit they vſed their peculiar ſcales, and names to the proceſſes 
there ſped. And I haue heard very tredibly, that ſome reuerend 
and great learned Iudges (whiles they liued) were of opinion, 

that 
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that for an Eccleſiaſtical Iudge to deale in a mattet apperteining 
(in very truth) to a 7 emal court, yet for ſome neeteneſſe and 
coher&ce,by him probably ſuppoled to be an eccleſiaſtical cauſe; 
could not atthis ; wn be a Premwnrre; but ſubiect onely to a Pro- 
bibition, and puniſhable as a contempt, as it was at the Common 
law, vpon an attachment after Probibrtion, Which opinion if it 
be ſound; then the Treatiſer is farre wide from the truth, where 
he ſaith: that for men to deale in any cauſe not belonging to their iu- 
riſaitlon,ts Premwnire, This were very hard andrigorous, if eue- 
rie miſtaking or going beyond their commiſſion by luſtices of 
Peace, by any Iudges eccleſiaſtic all or tempotall, ſhould be no 
leſſe then Premmnire. I haue heard it deliuered by great Lau- 
yers, that ſo to do, doth but make the Act void, as being coram 
nom Indice,andinferreth no ſuch grieuous penaltie. For it is alle- 
ged, that (Alibi) in the ſtature was put in, to enclude ptoceſſes 
deriued from the Popes authoritie, albeit he kept his — any 
where cls then at Rome. In which teſpect it is affirmed in a * ſta- 
tute ; that the ſaid ſtatute of Proniſion and Premmnire 16.R.2, 
was made againſt ſuch as ſue to the Court of Rome againſt the 
kings crowne and dignitie renal. And it ſecmeth to ſome, that 
Alibi can not now liguiſie Biſbopsand their Courts, which are 
called the Q neenes Eccleſiatticall comrts and Indges, and the Ca- 
nons by law eſtabliſhed, the Queenes Eccleſiatticall lawes, In- 
4 a5 the power giuen by ſtatute to her Alaieſtis, by her Let- 
ters Patent; to name ſuch as ſhall ececuie all maner of turiſdiction⸗ 
touching or concerning any Spirituall or Eccleſiaſtical power , is 
brought to prooxe the ſufficient ordimarie itie, that Piſhops 
haue ginen vmto them, ty the very Letters Patents diretled from her 
Highneſſe, for therr confirming and conſecrating Cc. 

It is further alleged, that ach dealing of an Ordinary fu herb 
not the King, againſt hum, his Crowne and Regahe, ar Realme, as 
not ſalling into any of the miſchiefs, whereof that ſtatuce was 
meant to be a temedie. 

And for that (all iuriſdiction Ecclefiaſticallis now both in faci 
and Law ynited to the Crowne, and from thence detiued) if it 
ſhould be ſayd that the handling of a matter but in an inc ompe- 
tent court (yet eſtabliſhed by the Qaeenes authoritic) were in 
that high degree of offence & puniſhment againſt het Crone 


ſome 
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ſomethinke it rexcheth thus farre ; as to implie an incompatibi- 
litie berwixt the Crowne and Eccleſiaiticallmriſaittion; and lo by 
implication, to denie het ia Rojallprerogatine ouer all perſons, 
and in all cauſes aſwell Eccleſraſticall as Temporall; as if theſe 
could not both flow from the Crowne, nor ſtand together and 
meet in one perſon; which is molt erroneous to thinke, and 
traiterous to affume. 

It is likewiſe alleged, that this were to małe in effect a Pre- 
mumire to lie in euery caſe,where a Prohibition may, and alwayes 
hath ſerued the turne. Whereas a Præmumre ſeemeth to be as a 
temedie prouided, where a Prohibition could not ſerue, to ſtay 
the courle of proceeding, And that euen before the ſupremacy 
was acknowledged to the Crowne,no Premwnrre vpon this point 
(onely) is reported in the bookes of termes and yeeres, to haue 
bene inflicted : but onely for — of the conuſance of 
the kings coutt out of the Realme, ſeeking to defeat iudgements 
there giuen, and procuring Bulles from the court of Rome, in de- 
rogation of che la wes of the Realme. 


Morcouer,it is to this purpoſe alleged, that by the * ſtatute au- 3. & AE. 
thotiſing two and thirtie perſons to ſet done lawes Fccieſcai.- 


call, though repealed, it was ptouided (as they thinke) in affir- 
mance of the law, that no man for executing am of them, ſhould 
hane incurred contempt paine, forfeiture loſſe, nor haue bene in dun- 
ger of any ac lion or ſuite of premmnire, Vet if ſuch lawes had bene 
tramed,the Judges eccleſraſticall might(by — giuen 
ſome cauſe of oi. Therefore it is gathered by like equi- 
tie, to be very hard, that an Eccleſiaſtical [wdge meaning to do his 
dutie, and but to execute Eccleſiaſtical ruriſdiflion eccieſiaſtically, 
yet by ſimilitude and neere coherence of one matter with ano- 
ther,miſtaking and ſo exceeding his authoritie (a thing very ea- 
ſie in the Common law, wherein ſometimes do happen varietie of 
iudgements, amonglt the oldeſt profeſſers of it) if before any 
prohibition brought 8 as it were to ſorwarne him) he ſhould here- 


upon de drawen at the very firſt puſh into a premmwnire, For by 
like reaſon, ta court Baron ſhould heare plea ofa matter aboue 
fortie ſhillings, a premmnire in ſtead of a prohibition might be 

brought againſt them, 
Therefore enquire, and ſeeke to enforme your ſelſe aſwell 
in 
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1. Doubt, 


3, Doubt. 


g- Doubt, 


4. Doubt. 


+ $- Doubt. 


6, Doubt. 


7. Doubt. 


8, Doube. 


9, Doubt. 


10. Doubt. 
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in the premiſles, as of theſe queſtions following, hat is to be 
holdea for law: v:z, in holding plea in an Eccleſiaſticall court 
of a tempotall matter, whether there be not a d ff rence, when 
it is propounded ynder the very name ofa tempotall action, and 
when it is propounded vuder the name of an eccleſiaſt. mattetꝭ 

And whether the Iudge be in danger before the mattet be 
opened vn: o him, or no? For I thinke in no Court temporall oi 
eccleſiaſticall, the Iudges peruſe the writs, declarations &c. 
when they are firſt put in. 

And whether it be as gteat an offence in la but to hold plea, 
as to giue iudgement, and to award execution in an Eccleſiaſti- 
call court of a temporall matter? 

Alſo whether it be like degree of offence for an eccleſiaſticall 
Iudge to execute a tempotall matter by cenſures eccleſiaſticall, 
as it is to execute it, or a matter eccleſiaſticall by tempotall. 7c. 
fine, inptiſonment, loſſe of limme, ot ſuch like ? 

Likewiſe of what qualitie the offence isto go on in plea in a 
Court eccleſiaſticall after a meete temporall matter (as right of 
aduowſon,&c.) falleth in controuerſie, principally to be detet- 
mined? 

Or to holde plea there in a matter worthie of redreſſe, yet ne- 
uer of cuſtome handled either in temporall or eccleſiaſticall 
Court, not whereof any remedie lieth at the Common law ? 

Alſo what offence it is to make lawes temporall ot eccleſia- 
ſticall without the Princes aſſent ? 

What it is to deale in tempotall cauſes or courts, without 
commithon ? and what in eccleſiaſticallꝰ 

And laſtly of what degree and qualitie of oftence is it, for a 
Court temporall to holde plea of a meere eccleſiaſticall cauſe? 
or to deale in cenſutes ecclefiafticall ? 

Or for ſuch a coutt to holde plea ofa tempotall matter, be- 
ing no competent Iudges thereof? as for example, if the Court 
of Common pleas, or the Eſche quer ſhould deale in pleas of the 
Crowne, that he capitallꝰ with ſuch like a great number. And 
ſo thus much for the firſt part. 


The end ofthe firſt part. 
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cI HE PREFACE, 
wherein is declared, howe the foure 


opinions put ouer vnto this place doe 


fall in with the challenges of the Innouatoursz 


and a generall diſtribution made of matters to 
be handled in the ſecond and 
thirde Parts, 


— CEE Þ He ſecond part of this treatiſe contat- 
VIE] XN 1th our proefes, together with an- 
Ar 


> Bal [were to the obiections made againit 

the maner of prattiſe of ĩutiſdiction 

JD Eccleſiaſticall by choſe, who do cuen 

\ \&& JN profeſſe themſelues to endenour an 
OY, A eng 


innouation in the frame of gouern- 
ment of this Church of England. 
But wee meane not in this place to handle all, which th 
obieft in this behalfe but only ſome ſuch of them, as touch t 
maner and fourme of the proceedings in the exerciſe there- 
of. For it is knowen they take ſunary other exceptions , as a- 
gainit the maner of calling to function Eccleſiaſticall, 
againit the ordination, againſt ſundry the callings and the 
ſunctions themſelues, gainſt derining of the iuriſdiction 
CAA 2 Eccle- 
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Eccleſiaſtical frow the Prince, againſt the matters hand- 
led by that iuriſdiction, and againſt the maner of handling 
them in ſundry other reſpetts , condemning them as Anti- 
chriſtian and contrary to Gods word. All which are of ano- 
ther conſideration,and not fit here to be ripped vp. 

finde foure opinions ( pretending that the lawes of the 
Realm be againſt the maner of entrance into ſome ſuites, 
and again#t certaine proceedings Eceleſiatticall ) that are 
mentioned in the generall Preface tohane bene put off unto 
this place, for awoyding of needeleſſe repetition, and as fallin 
here more fit to be diſcuſſed , among other like clave 
the Innouatours. 

The firit of them that we put ouer onto this place is, that 
an Ecc leſiaſticall court may not proceede withoutac- 
culation or preſentment: meaning ( as I take it a preſent- 
ment by Officers — for that purpoſe. If this were true 
( according as the proprietie of the wordes importeth ) then 
Ordinaries might not ſo much as deale in thoſe two excep- 
ted cauſes of matrimonie ana teſtament, nor in any other 
concerning rights and dueties Eccleſiaſticall, but onely in 
offences and crimes puniſhable by that iuriſdliction. For an 
accuſation er preſentment hath none vſe but iu matters 
of crime er offence incident vnto that iuriſdliction to pu- 
ni, Beſides that, this opinion doth contradict the next fol- 
lowing. For this implieth, that if the matter be Eccleſta#ti- 
call,and that there be either accnſation or ſuch preſentment; 
then may the Tudge Eccleſiaſtical proceed z /o that if there 
be but a preſentment without any accuſation , his procee- 
ding without a partie, which is to proceede ex officio, ſhall 
be warranted. Whereupon deeth followe, that proceeding ex 
officio is not tied to thoſe two cauſes onely of Teſtament or 
Matrimonie,as the next opinion doth holde. 

For the ſerend is, that no lay perſon may bee cited ex 


officio 
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officio in any cauſe, but either teſtamentatie or maiꝭi· 
moniall:which if it were true, though a layman be dueiy pre- 
ſented for any crime; yet ſhall hee neuer bee cited for it, or 
brought into queſtion, for want of an accuſer to p_ it. 
Concerning the citing of laye perſons , abſalutely in any: 
cauſe beſides thoſe twa,ynough hath beene ſaide — — 


part So that in this opinion the citing ex of ficie onely remai- 
meth needefull to bee further ſpoken of. Truely if the autheur 
of it had vnderſſood mhat he writte, he would neuer haue put 
it in the tale or rectonimg. For of all other cauſes Eceltfraits= 
eall whatſoener , there cam be leaſt vſe of proceeding ex offi= 
cio in thoſe two: becauſe the chiefeſt , and almoſt onely we of 
it is,in dealing againſt crimes and offences, But I wil bri 
theſe two opinions into a briefe thus : the firitſeemeth to per- 
mas praceeding of Office in an Eccleſſaſticall matter, ſo there 
be a ſolemne preſentment precedent. The ſecond condem- 
neth all proceeding without a partie ( ſawing in thoſe two 
= ) and ſo (in eſfect in all cauſes ,if it have none wſe in 
qe two. a 

ty third of thoſe epinions is, that albeit a matter bee 
ducly — againſt a man, yet he may not be exa- 
mined vpon his oath , as of incontinencie or ſuch like, 
N hereby (I thinke ) is meant , that hee may not be ſo exami- 
ned of any criminall and penall matter. 

The lat opinion of the ſaide foure , 4: thatno man is 
bound to declare any matter againſt another, except 
there be ſome, that is an accuſer. So that by thu lait, no 
witneſſes ſhall euer be had, when the Tndge proceedeth ex of- 
ficio except themſelues Liſt, which commonly none wil thruſt 
himſelfe into, but wpon ſome pique or humor of emmitie . 
And ſo an accuſer who for the mo#t part commeth in of ma- 
lice ſhall ( by this opinion) haue compulſories to force witneſ- 


neſſes to teſtifie . but a magiſtrate proceeding for ſatisfattion 
AS 3 of 
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of hiz dutie only, ſhall not. By the way may be noted, that here- 


alſo that oprniom is ouerthrowen which holdeth , no man to 
be bound againit his will to teſtiſie , but in cauſes matrimo. 
niall or teſtamentarxy : for accuſation is onely of offences. By 
this opinion i implied, nut when there us an accuſer, 4 
man muy bee compelled and is bound to declare a trueth a- 
gainſt another. Which lait being iorned to the former vir. 
that albeit a matter be duely preſented ( that is crimi- 
nall, and may be penall to him) yet he may not be cxa- 
mined of ir, vpon his one oath : doth came to this paſic, 
that of an Eccleſratticall crime, there is ( by lame) no way to 
conuict a man, except ſome man will be an accuſer, or els by 
wvoluntarie witneſſes qui ſeſe ingerunt ad teſtimonium: 
vir. ſuch, whome the very lame of nations doth entend to be 
enemies vnto the partie, becauſe they thruſt themſeluci ints 
the matter. 

Tou are not to marucile that the opinions of thoſe , who 
ſhoote at one generall marke,are ſo abſurd, and do ſo varie and 
iarre among themſelues, and doe at it were confront one ano- 
ther. For you remember, quod vno abſurdo dato, multa 
conſequuntur: and that trueth is ſimple conttant, and like it 
ſelſe, and therefore no trueth 1s diſagreeing from another 
trueth:whereas vntructh 1s manifold, and variable from it 
fſelfe. For two contraries can neuer be bothtrue hut they may 
be, aud are oftentimes both of them falſe, 

The firſt of theſe opinions then taketh away all proceeding, 
either in crimes, or in any other cauſes , where there wanteth 
an accuſation or ſuch ſolemne preſentment, as the author of it 
meaneth. The ſecond (in wy ) taketh away all proceeding 


ex officio, but eſpecially in crimes and offences, The third 
impugneth all examination by the othe of the partie,in a mat- 
ter criminall and penall. The laſt woulde onerthrowe all ur- 
ging of witneſſes to teſtiſie, in a cauſe moned ex officio, vi. 


where 
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where there i; none accuſer ,yea though there bee a folemme 
preſentment, 
Theſe foure — (among Others) are alſo made a- 


g4inſt iuriſdiction Eccleſiaſtical , by the innouators,not onely 
for contrarietie vnto the lawes of the Realme, but for contra- 
rietie alſo to Canon lame, to Ciuill lame, to Gods lawe,and 
vnto reaſum, as ij by them pretended, © 

But aſwell their other exceptions , that of late haue beene 
taken by any of them, and ſtirred vp againit the maner of 
exerciſing inriſdittion Eccleſiaſticall , ( ſo farre as I can 
learne) as aſe theſe foure laſt recited falling in with them 
(albeit all their ſaid opinions be not holden by eaery of them, 
but according to the warietie of their humors and ſcuerall ca- 
pacities,) may be reduced (not nfitly) unto theſe two heads. 

They doe reſpect, either the manner of entrance into 
the ſuite , er e/s the fourme of proceeding in it. In the 
maner of entrance ( you fee) they challenge it, for that it ĩs 
not either at the ſuite of ſome accuſer, or vpon a ſo- 
lemne Preſentment: or for being ex officio in any other 
cauſe, then thoſe two of teſtament, or matrimony,wherein(in 
very deede ) ſuch proceeding hath little or none w/e. | 

In the courſe of proceeding in the ſuite , they take ex- 
ception , ey againſt ſome principall ae therein vſed: 
and partly againſt ſome meaner circumſtances. 

In that more principall acte (viz. of giuing an othe) they 
impugne either the examination vpon othe of the partie 
himſelſe, or the examination of witneſſes, concerning 
their brethrens actions. Touching the othe of the par- 
tic,both fault is found by ſome with the ceremonie vſed in 
giuing the othe, and becauſe the othe is giuen in a cauſe 
criminal and penal to themſelues. In the ceremonie at ta- 
king an oth, there is reprehended (by ſome )the laying of the 
hand ona booke, and the ſwearing by the booke, or — 

the 
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the contents ofit. of meaner.circum ſtances (falling out 
in proce eding ) that they challenge, ſome are concurring with 
the very tender of the oath (as that they haue not diſt inct 
knowledge of cuery particular , whereupon they are to 
be examined, before they reſolue, whether to take the 
othe ornot : and other are enſuing the othe and exami- 
nation: as chat the Iudges doe not reſt in that which is 
affirmed ot denied vpon their oth, but oftentimes pro- 
ceede to a further examination by witneſſes, vpon the 
ſame pointes. All which I mind (God willing) to proſecute, 
in the ſame order, that I haue here ſet foorth : hauing firit 
touched ſome matters, that I holde not — 
to be knowen by the unlearned fort, for the bet- 
ter opening and vnderitanding of the di- 
[putations following, | 


THE 


THE CONTENTS OF 


the Chaptersof the Second part 
of this Apologie. 


OF the diſtinction of offences : and ſeuerall kindes and endes in puni- Chap. 1, 

ſhing them, with the neceſſity of puniſhments. 

Of wo ſorts of proſecution of crimes and offences, N. by «party & of office: Chap, 2. 
the / a of chem in Scripture; and in the ſcucrall Courtes ot this 
Realme. 

Ot the ſundry kindes of obiecting crimes by a pe mentioned in the c clp. 3. 
law : as by reaſon of a mans publike charge and function: allo by way of 
E xceftion, Supplication, Complaing, Delaticn, and Accuſatron, The true ſigni- 
fication of the word Accuſatio : his diuers acceptiuns, definition & expo- 
fition thereof; with ſome reaſon of the frequenc ie of arcwſation, in courts of 
the Ciml/lawes, in former times is alſo declared. 

That the proſecution of crimes by way of Accuſarion, is in moſt places for- ch. 4. 
bidden or into diſuſe: the reaſons hereof, be partly the danger to 
the Accuſers, and partly the hatefulneſſe of that courſe. Therein alſo is 
—_—_ whether all Accuſation be vnlawfull ; and certeine points delue- 

1 be — by all them, that will — others. 

cuerall acceptions of this word fr the ſigrufication of Inquiſitio, Chap. x. 
Lneſtio, — & extraxrdinaria the reaſon why Inquiry by office bp. s 
came in place of ae. of Enquiry general and ſpecial : of Enquiry ſpe- 
cal ex officio nob1ls ſiue mere, mizto, & promet» : and ot the pruuleges of pro» 
ceeding ex mero officio aboue the other. 

Of Denamciation, a ſpeciall meanes of ſtirring vp the Office : of the manifolde Chap, 6. 
vſe thereof, in the olde Common wealc and Empire of Rome: and at this 
preſent on the other ſide the Sea: the general acception of that word and 
of foure kindes of Denunc:ations how they differ one trom another: what is 
required in them: and when a Der is to be condemned or excuſed of 
expenſcs. And what courſe of dealing againſt crimes and offences is hol- 
den both in courrs of the Ecclefiaſticall i tn, and in Ordinary courts 
Ec cleſiaſticall in this Realme. 

That the ci and cn lawes allow ſundry meanes to ground a Speciall Eu- Chat. 7, 
quiry of office, againſt a crime, beſides Accuſation and Preſentment : therein 
15 alſo conteined an anſwere to a ſuppoſed rule : and declared how from 
Generallthey deſcend to Spreiall enquiry and that beſides thoſe two, either 
a Fame; or Clannſa inſimeatio; or Triuate Indiciall Denunciation ; or Connie 
cal Lenaemeiation, or Indicia z or taking with the maner: or other Notoriety of 
the fact : or appeachment by ſome of the complices : or collufion of the 
Accuſer : or the not obiecting in due time, that cuery of theſe do want: or 
when the Enquiry tendeth but to a Sprriewall puruſhment, may ſcuerally a- 
ny of them ſerue to warrant ſuch Enquiry : with ſome obſeruations, tou- 
ching the nature of moſt of theſe. 

That to proceed ſometimes againſt an offence, otherwiſe then von 2 Ac- Chap, 8. 
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caſation or Preſentment : or then vpon an Appeale or Enditement (which two, 
at the cla haue teſpectiue correſpondence vnto the two former) 
isno davers, much leſſe any cemrery or repugnant courſe to the Jawes, ſta- 
tutes, and cuſtomes of this Realme: this is prooued by Common law, (ta- 
rutes, and practice, in ptoc ceding informatie, and Panitive : with anſwere 
to cetteine obiections made to the contrary, 

Chap, 9. Ho the ſecond opinion (here to be treated ot) is : chat no lay perſon may 
be cited »f office, in any cauſe but reſtamentary or matrimonial and that the 
drift of that opinion is againſt procee of office in matters crimunull - 
the neceſſary vic and equity of — ) crinunally, by the 
Indge: office, in courts both Temporall and Eccleſiaſtic all. 

Chap 10, Conteineth an anſwere to ſome further obiections, made againſt the conue- 
niency and reaſonableneſſe uf proceeding againſt crimes of office. 

Chap. 11. That the lawes ofthe Realme do vie ries and dings ex officio; that 
they allow it in courts Ecc leſiaſticall: with aniwere to ſome obicttions, 
that are made to the contrary, 

Chap. 12, Is ſet downe areplic to the Note. garhereri anſwers, giuen to certeine reaſons 
that haue bene made long agone, for to ſhewthe like courſe to be allo pra. 
ctiſed in Temporal courts: and an anſwete to his reaſons brought to ptoue, 
chat in procceding of office, there is ſome contrariety vnto the lawes of 
Emland. 

Chap. 13. That the Enqu-ry ex officio againſt crimes, is allowed both in Ciel or Tempo- 
rall courts, and in Ecce alſo, by the two lawes Canm and Cu. 

cha. t 4. Contcincth an anſwere to ſuch ubiections, as vpon the Cimill or Canon lawes, 
are brought againſt all proceedings of office in cauſes Cu, by the 
T reatiſer and the Nte-gatlercr. 

Chap.15. Exquiry and proceeding of office without an accuſer, and grounded vpon 
ſome other of the meanes afore prooucd ſufficientto enter uno ſuch Eu- 
gquiry, is approoucd by ſundry examples of Scripture, 

Chap. 16, An anſwere 1s made to fuch obiect ions, as out of Serirewre or Eccleſiaſtic all 
writers be made, againſt crm nal proceeding of office ; by the Note-garix- 
rer and others, 
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Ecc leſiaſticall. 
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Containing a dit m{tion of offences, and ſeneralllindes andends in 
pumſdung them, with the neceſſute of puniſhments. 


1113 Il che controuerſies remaining to bee 

handled in either of the two partes en- 

' ſuing,doe reſt (chieſſie)about the ma- 

ner of diſcouering of ſuch crimes as ate 

' puniſhable by ecc leſiaſticall Iuriſdicti- 

on. And becauſe many bee talkers of 
theſe matters, who vnderſtand but li- 

tle the true nature of them ; therefore 

to giue light vnto the whole diſputati- 

on, & to make it appeate to be a matter of no {mall conſequence, 
but much to be ſtood ypon ; before I proceed further, I mind to 

touch ſome neceſſatie points ſeruing forthe bettet vnderſtan- 

ding of all proceedings againſt crimes. And firſt of the diuerhitie 
of faults in generall, then the ſeuerall kindes of puniſhment of 
them, and the ends of ſuch puniſhing and of the neceſſitie of pu- 
niſhing them: whereupon (by conlequence) dependeth a ne- 
ceſſitie alſo to haue them firſt diſcouered. 

All! faults are done either by committing; as where in action! tin _ — 


we doe that which is cuill, or forbidden, called properly Preca. jn6.g.incfipee. 


1m, a ſinne, a crime and offence : or elſe by omitting and leauing camum.dit. 1.de 
- - ' peut Auguſt. 
vndone, ſome thing that we ought to do, called Delifium,a delm- in quait.n Levi- 


22 de fault, negligence or contempt. For to hum that nome th cum. 
v to do meil and dort hit not to lum it is ſiume. ſaieth 8. James. And · tacob c.4.0, 
yet theſe two be often i confounded together, and the one is ta- 111 
ken for the other in ſur dry writers, _ 

Of both theſe ſortes, ſome there bee which (by the Ciuill 
lawes) are called Crimina ordinaria. Such *as bee knowen by a + 1.3.5 tens 
peculiarname, and haue in lawe a certaine penaltie expteſſed . 
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for the offenders in them, by . ſer Magiſtrates thereunto 


appointed, in which reſpect they are alſo called Crimma legitu- 
— all other be Crimma extraordinaria, fo called, — be- 
cauſe they were committed yncertaiache to ſome, as occaſions 
fell out, or for that they haue no peculiar and proper name in 
lawe, ot elſe no certaine puniſhment determinately appointed 
(by lawe) for thoſe who offend inthem; and molt of them are 
therefore for the vatietie of them (vpon the great varietie of 
' Plinizs, ſpots which be in a certaine beaſt named *Srelbo) rermed in that 
lawe Crimina Stellonatns : and may be engliſhed by the general 
terme of miſdemeanor; : and ſuch be many of theſe crimes which 
vſually are enquired of and examined in the Starre-chamber. 
Ot animaduerſions ot chaſtiſc ments exerciſed againſt offen- 
* Aul. Gelli- ders for cither of theſe kindes of faults: ſome be by word ongly, 
e, and ſome be by deed. Of thoſe which be by word alone, (whi 
we may Engliſh Advertiſements) the one is ſignificantly by the 
Gretianiterined mais admonition, and the other Ainriuenc = hr 
ot reproofe, 

1 The end of thoſe animaduerſions ot chaſtiſements which con- 
filt in words, is referred onely tothe reformation & amendment 
of him, vpon who they are yſed, by making him ſforowtull for 
it, & more circumſpect & catetull how he catieth himſelfe in the 
like after ward. and thereby is a man ſaid to be won by another, 

The puniſhments which be inflicted in deed and not in word 
onely, ate in the Greeke tongue very aptly diſtinguiſhed bein 
of three ſeuetall ſorts, according to the ſeuetall ends vnto which 
they are referred. For every actual puniſhment and penaltie is ei- 
ther π - or l, the firſt of actual puniſhments 
(as ¶Ariſlotie the moſt exact obſetuet of the proptietie both of 

1 Ariſtot.s.Rhe. words & matters ® noteth) is in«« 7 eit is ſuch puniſhment, 
_ as eſpecially aimeth at his betrenng, vpon whom it is inflicted, 
+ c.u9,33"q.4. being a puniſhmct tempered with mercie, For it is whe the par- 
Aga. tie is in deed puniſhed as an offender,yetthe rigour ofthe penal. 
© qui fineera,&& tie is ſpared, & he conuſcrated and pitied as a man, and therefore 
ebe. apt inough to offend through humane frailtie. The end of the ſe- 

: cond ſort of actual puniſhmets called nuwjialprinze F i 
web that is to ſay, is done for his cauſe that proſecuteth it, or 
is gricued; to the intent there may be ſomeſatiſfaQtion, 


This 
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This may happen in two ſeuerall ſorts. vi. either for the pre- 
—__ reteining the dignitie ofthe law, or of the * magi- * U. K l.. 


ſtrate happening to be violated (now enim licet impune legerirri- 1 d 
dere — as by fine ot ſuch like : or els forthe con- Fa ofſic,PreL 
tentment of {ome priuate perſon, that hath receiued iniury by 

ſuch offence ; which in the French lawes is called Amende hono- 

rable; and with vs in England are cither dammages againſt him 

(as is in ations of the caſe) ot els the offenders publik acknow- 

ledgement ofthe fault. 

The end whereunto the third ſort of actuall puniſhment, 
called =6#445, looketh, is eſpecially for the example of others: 
and may be Engliſhed an Remplatie puniſhment: being vſu- 0 
ally inflicted for more heinous crimes. Pla affirmeth of this, : Plao in Gor- | 
* , ina D004 ο⏑ mike are, . . It is( faith he) * 
done for others, that they who beholde the puniſhment, may 
at leaſt for terrour thereof, become better and amend. And elſe- 
where in the ſame booke he ſaith to this effect. It i required phat 
curry one which is duely puniſhed, be efther himſelfe reformed, and 
made better thereby, or to be an example wnto others to reforme 
themſelues, at the leaft for feare of like puniſhment, To which pur- 
poſe the* Greeks Oratour alſo hath a like ſentence of this matter. Demoſth. con- 

Plato in his 5 bookes of lawes aſſigneth one other end of a- — | 
Quall and exemplatie puniſhment: which is, that they are alſo b | 
inflicted in grieuous offences, vpona very deteſtation and ab- g 
horring of the crime. For which cauſe euen brute beaſtes, yea 
and ſometimes inſenſible creatures alſo, ate (ina ſort) puniſhed; 
by whoſe occaſion ſome heinous deede ha h. Of brute | 
beaſtes ſlaine in this reſpec, wee haue — 2 N 
law. The Remane did of purpoſe nouriſh vp continually dogs lol * | 
in their Capitol. to giue warning of any ſecret approch by night; An. 
and when the olde Gaues ſacking Rome, had almoſt ſecretly 
ſurpriſed the Capreoll alſo : becauſe the dogges at that time did 
not barke to giue warning, they had their legges broken, and 
in memotie ot adeteſtation? heereof, ſome dogges euery yeere — ö 
after ward were put to a kinde of puniſhment, for certcine were & 4 3 
yerely ſplitted aliue ypon a twiforked ſtake made of elder-tree, . 
and ſet vp in that ſort publikely, betwixt the Temples of Iunen- 
tas and Samanu in Rome. 
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And we teade, that amongs the eAthenians, inſenſible crea- 
tures, as ſtones, trees, yron, and ſuch like (which by their fal- 
ling had caſually occaſioned the death of any man) were ſo- 
lemnely. as it were, baniſhed from thence, and remooued from 
the common vſe and fight of men, The * Cxll lawes do appoint 
the very houſes to be ouerthrowen where forging of mony hath 


bene vied. And ypon the ſame groundes doth the Common law 
of this Realmg, giue Deodandsto the Queene, as thinges accut- 
ſed,and to be either (at her Highneſſe pleaſure)deſtroyed, ot be- 
ſtowed vpon the poore : and the — of attainted perſons in 
treaſons, to the entent to haue them demoliſhed, and the trees 
about them to be rooted vp; and ſo in this behalte is allo the 
law: in France, yet in frequent practices, All which tend to ſig- 
nifie, in what deteſtation & abhomination ſuch enormitics are 
to be had; and that men, whoare eudued withreaſon, may by 
ſuch examples of law be admoniſhed, what puniſhment more 
iultly abideth them, if they commit the ſame for which euen 
brute beaſtes and inſenſible thinges are ſo duely, as it were, pu- 
niſhed, For eithet it doth, or at leaſt wiſe ou - to worke this 
effect in men. In which reſpe& Ariſtotle faith, that puniſhment 
is a remedie ot medicine to be vſed againſt faults. And ſo* Caſſi- 
odorus grauely writeth : Remedumm eſt contrapeccatum, accelerata 
correttio. Quicke puniſhmentof ſinne, giues a remedie againſt 
ſinne. For all crimes and offences be (in truth) but as ſo many 
maladies and diſtempetatures in the body of the Church and 
Common weale ; which if they be tolerated to grow (without 
reſtraint & coercion of lawes) will quickly ſpread like a canc- 
ker, either to the deſtruction, or to the great and appatant dan- 
ger of both: ſo that the neceſſity of pumiſhments and penalties, 

y the very endes vnto which they are reterred, may ſufficient- 
ly be thus approoued vnto vs. 

The neceſſatie vſe ofthem might be further enlarged and en- 
forced alſo, by the conſideration of ſundry, who ate inteieſſi d 
in this behalfe. And firſt in te ſpect of the Magiſtrate himſelſe: 
for it is ſaid, Non * caret ſcrupuls ſoctetatis cute qui manifcito fas 
cinori deſinit obwtare, He that liſt not to oppoſe himſelſe 2gainſt 
a crime manifeſted vnto him, may iuſtly be had in icalouſic 
himſclfe, that hee is a partaker with the offender, And »gaine 


Charite 
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1 Charitas non eff ſed lan ꝑ uor, v bi mali mores digna pana non caſti« « aug in ep. 
nt. It is not charitie but faintneſſe, to be remiſſe in puni- los u. Ag. 
thing offences. And of ſuch as haue authoritic to puniſh offen- 
ders, it is ſaid, * Si ils neghgant & perire permittant, iſta potids . aug, exif. 30. 
faiſa manſuetudo eft crndelitas, And againe, Error cui non reſiti- — 
tur approbatr, But of that Magiſtrate which puniſheth offen. © © * 
ders, it is thus ſaid, Qi emendat verbere, in quem poteſtas datur, 1 Aug, in Enchis 
vel coercet aliqua diſciplina &c. eleemoſynam facit, quia miſericor. "4 cp n. 
diam preſtar. To an offender himſelte it is behouefull, that hee 
may be recalled thereby from his wicked courſe. for . mam. camod tb, j. 
cum perſenerat, angetur . and tanto ſunt gramora peccata quanto a un. 
diutius animam detment uligatam, Therefore“ non corripere ma- — 
lot eft cos occrdere, Et conſmetndo peccandi tolltt ſenſum peccati. 4% l.. 
In reſpec of others alſo, that might take encouragementto 
goe on in wic kedneſſe, or to commit the like, puniſhments be 
very neceſſitie. Fot inregardhecreof, Twlie laith, 7 [mpunitatts , pie wn. 
ſper magna peccandi illecebra, And in law it is ſaid thus: Iuſſam u cv cierico- 
eſt rectoribus prounciarum ne ſmant crmuma coaleſcere, ſed pumiant, A 1.de vie 
we faciltas vente mcentinum tribuat delmquendi, To like purpoſe : 
eAmbroſe®? wrizeth : Nonne etiam cum vm mdulget — ad » germ fl. n pul. 
prolapſionis c ontagium promocut vninerſo; ? And therefore it is V.. 
graucly ** ſaid by another: Que eft iita miſericordia, que bonitas, : e. fed iltud. 
wvniparcere, omnes in diſcrimem adducere ? diſt. 45. | 
aſtly in reſpe of the whole Church and Common wealth, | 
puniſhments are moſt needfull. Examples are plentiful in Scrip- 
ture, where for the ſinne of a few, whole armies and ſocieties 
haue bene puniſhed, This we may ſee in es Achan, whoſe ſtea- . lo. 
ling of the accurſed garment, & c. was a cauſe ofthe ouerthrow 
of I carl in baitell. So for the ſinne of Ely and his ſonnes ma- S c.4, 
ny thouſands of Iſcael were ſlaine by the Philifims. And to like 
effect“ Salomon ſpeaketh, when he giueth charge to kill aa. 1.Reg.c 3. 
Smite him, (ſaith he) that thou mayſt take away the blond which Jo- 
ab ſhedde cauſcleſſe, from me, and the houſe of my father, And for , lone. . 
Tonas his diſobedience, the whole ſhippe was in danger tobe 
wrecked, Therefore an ancient Father S ſaith, That as one dif. 15 c. (el lud. 
eaſed ſneepe inſecleth the whole flocke, ſo by the fornicatio#or other *® 45. 
crime of ſome on: perſon oftentrmes the whole people is holden defiled, 
Vpon theſe and fuch like conſiderations, the light of nature 
did 
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did teach euen heathen men thus: Intereſt ſemper Re pub. delifla 
puniri, And *panas ob male ſicia ſolni magna ratio ſuadet, the whole 
common wealth hath an eſpeciall and continuall intereſt, and 
great teaſon alſo mooueth to haue wickedneſſe puniſhed. 

Ifthen vpon ſo many & weightie cauſes it be needful to haue 
crimes puniſhed, can it be denied but chat all good means are to 
be vſed, to bring them to diſcouerie and conuiction, which muſt 
needs goe before the puniſhinent of them ? 3 CAlultis graſſanti- 
bus exemplo opus eft, ſaieth the lawe: where there be many tranſ- 
greſſers, it is ncedefull to haue ſome made an example to the 
reſt: and therefore * Peccata nocentinm expedit eſſe nota : it is 
moſt expedient to haue euill mens lewdenefſe made knowen 
and teueiled. 


CHAP. IL 


p There in is ſhewed bow there are two ſorter of proſecution of Crimes 


and Offences; viz. by aPartic and ef Office; and the pratliſe 
of them in Scripture and in the ſenerall Courtes of this Realme 
declared. 


Ow, the meanes to bring any Crime and Oſ- 
fence intoqueſtion before = fon and Supeti- 
outs in authoritie, muſt needs be, and ſo by all 
lawes, and in all common weales genetallie 
(that I haue read of) are either by proſecution 
of ſome partie, or elſe ypon the Office of the 
ludge: the 5 Office of the Iudge is occafioned, and as it were fer 
on worke, either ypon relation made vnto him * ſome other, 
or vpon his owne meere motion, without any relation from o- 
thers, which may happen, as when an outrage or miſdemeanor 
is committed in his ſight, ot in ſome publikepreſence, where he 
then happeneth to be. 

In the law of God and examples of holy Scriptute, l do not 
call to my ſlendet temembrance where any criminall matters be 
appointed & commanded to be proſecuted by a Partie: & but in 
very few places, where any haue bene yſed, who might proper- 
ly be termed an Accnſer,or a Partie. Fot albeit in ſundry places of 
Scripture we finde Accuſers mentioned; yet in many of uy 

uc 
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ſuch cannot be accsſors or parties ( properly and ſtrictly ſo ter- 
med) but onely ina very large ſignific ation. becauſe their teſti- 
monies were receiued againſt thoſe, whom they denounced of 
crimes. For where a man is partie himſelſe, making it as it were 
his one cauſe, and not the Iudges office; there it is no reaſon, 
that his one teſtimony ſhould be admitted. Qu teftimonis . 1.1.5 npros 
wm in propria cauſa vel quaſi propria , non valet. And it may then fπ—˙ 
be ſaid to be a mans owne cauſe; whereof he may reape benefit 
or dammage. But more (God willing) ſhalbe ſpoken hereof, in 
his proper place. 

Touching bringing crimes into queſtionin Temporal Courts 
of this Realme, ( that deale in matters ciuill or criminall) it is to 
be firſt temembred, that theſe Courts be of two ſorts: ſome vſing 
the _ immediate auctotitie, yet the ſame ſſill actually be- 
ing in her Highnes &c; as all the Courts at Weſtminſter : Others 
vſing but a kinde of mediate auctoritie,deriued fromthe Crowne; 
yet by her Grawnt made (in ſome fort) their owne, as deriued 
downe thereby vnto them. For ſundry ſubiects, albeit they haue 
but aderiued power from the Q «ene (as from whome through 
the dominions ofthis Crowne,all juſtice, and juriſdiction to ad- 
miniſter it, whether Temporall, or Eccleſiaſticall ,doth originally 
flowe: ) yet do not their Proceſſes runne in the Q weenes name, not 
her ſeale is vſed to them. 

Of ſuch Tempora Courts as fit but by ſuch a mediate and de- 
rived auctoritie fromthe Qꝛeene vnto them, and therefore vſe 
not her Scale or name; ſome were in times paſt eſtabliſhed for 
cauſes CMartiall, as the Conſtables of England, and the Earle . RAR 
Mn ſball his Courts (whereot I haue very [mall experience: )and 
ſome for matters perteyning to the Peace. And of theſe laſt, 
ſome be for cauſes growing within the land, as Courts of Comn- 
ties Palantine, of cities and townes corporate , Sherifs turnes, and 
Court-Leets,or views of Francke-pledge:and others be for cauſes 
Mine, as all the Courts of the eAdmiralte, 

In temporal courts of counties Palantine,in courts of townes 
and cities corporate, fauing where ſome {peciall cuſtome preuai- 
leth ( as in Londow many) in Sherits turnes and in Leetes, the 
courſe ofthe common Lawe is (tor the molt part) obſerued. In 
Aamir conti, the order of the Cinill lawe of the Romanes (as 

Cc 
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cauſe it is the written Common law of moſt nations not barba- 
rous, with whom wee haue to deale) is eſpecially vſed; ſauing 
where by Statute or Cuſtome, it is otherwile directed. 

Of ſuch courts as exerciſe the Queenes immediate autoritie, 
ſome haue no letters Patents of Commiſſion to direct them; as 
the Parlement, which is called, and ſitteth by the © «cence; onel y 
writ : the Chauncerie, from hence all originall writs do come; 
and yet the L.Chamncellour or L. Keeper haue no Conuniſſion by 
letters Patents, but receiue their authority by deliuery vnto them 
of the great Scale, as I am infourmed : the Starre- Chamber (eſta- 
bliſhed of the Queenes priuic Counſell, and ſome others to be 
called) partly by pre ſcription, and partly by Statute the court of 
Requeits by cuſtome and preſcription And the Counſaile in the 
Principalitie and Aſarches of Wales auctoriſed by Att of Parlia. 
ment vnto ſuch, and in ſuch maner, as her Maieſtie (by inſtructi- 
ons vnder her Roial hand- writing) ſhal from time to time direct, 

But thoſe Courtes Temporall, which fit by Commiſſion and 
letters Patents for exerciſing (in Read of het Highneſſe) the 
Queenes owne and immediate autoritie, are either ſuch , as be 
vſually now holden at Weſtminſter, as the Courts of the Q weens 
Bench, the common Pleas,the Exchequer, and the Court of / ard. 
and Lineries or in other places ofthe Realme abroad, as Courts 

of General Aſſiſes, Niſi prius, Gaole delmerie, Seſſions of the Peace, 
the Counſell eſtabliſhedin the North parts, the Court of Sau- 
nem in Deuonſture and Cornewall,and(as Ihaue bene infourmed) 
the Court for triall of life and death at Haliſax, and ſuch like. 

I know, that by ſpeach, and by vſe allo (in ſundry mens wri- 
tings) touching the aforenamed Courts; ſuch only (as it were by 
a kinde of appropriation ) be molt vſually called Courts of the 
Common lawe, wherein matters of fat, touching hereditamenti, 
contratt;,ot miſdemeanors be tried by alurie oftweluemen, be- 
cauſe this triall is more ſtequent then any other, But yet we are 
not to thinke, that none but theſe may truely jo be named, as 
though the other were contrary tothe — Common; ſeeing 


they be alſo allowed by the Lawes. Statmter, or Cuſtomes of this 


Realme,aſwell as thoſe — by Iuries. : 
In the Courts afore ſpecified that proceede to the triall ot 


crimes, by Iurics of ewelue ; ifthere be any Appelionr, as of mur- 


kan. . proccedingrin Coarts gu l. E 
der, tobherie vn ſuch likeʒihen may the preſ m moſt 
and truely be (aid to be done by an + Accuſir, and at the projce- 
then of a hn It l be forthe Qn, whether u be by way of 
——— be preferred by che ludges themſe lues, or by che 
© arenas Aitutney generalſ, oi by ſome private porſon q or he by 
way of ef put vp aguinſt ſome offence made en 
not capital (and this eithet by the Atturney generall, ot by ſome 
othet petſon) then all ſuch proceedings, are in trurth done ex er 
flcio [ndiewn And this, e het of tneete and ire offive, as when 
the ladge hiruſelfe prefetieth it j ot c promeve, as when it 
is fut related and preferted vp Veo him, and ptoſet ute d by any 
other, But in this laſt eaſe, there is a kinde of t proceeding 
bet wint both. And albcit the Informer do proſecute partly for 
himſelfe ; yet is it for the © neene allo whoſe the Couei is, and fo 
may be truly ſaid to be of office. 2929 
This appeateth plane ly, in that ene «Appelter (becauſe hels a 
mecre partie) not ſo favoured aſſiſted, ind pfmileged ih m 
&s; a9 When the proſeratron l inflitured of Office for the 
Qatent, For the Appellee may put ie to triall of battell with the 
eAppellows, which he cannot doe vpon ewditewent, at the fiite of 
che Q wore, Like wiſe, vhoſoeuer doch preferte the rntitemierw; 
or iow, though the deferidant happen to be #equitads 
yerthe preferrer payeth neither eofts, hor dammages. Not is flub- 
ect to any ation in that behalfe. as an eAcenſer and partie both 


ts, and vugheto be. But if the deferidant be e Ti6rhg 
crime be not capital, but chen is the fire, if it be imp 
ſed by the Court; to wholly tothe Queener If by para 


ſtature;zrhen(moſt commonly)it accruerh(byUiſpoſtigr/theves 
of) partly io her Highneſſt and partly to ſuch private perfor as 
informety. And the enditements be termed ypon their begin- 
ning, Engairies of Inu, which are dl wayes t. 
Now theſe and ſuch like; be notey and markes;Wwhiteby you 
may «\{cerne ptoceedings of theſe Courtes in cue uον, 
proſe tut ed by an etoſas ot partie, ſtom that which is done 
the office of the Court: for theſe two ptoſetutions doe dif 
ferin the end and they differ alſo in certene privileged points, 
which that hath, above that which is by dp’. In the 
end, thu they diffet; becwwſe . F Offs ditneth 80 
c 3 
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publicam vindiiew, a publique puniſhment, whether pecunia- 


rie, to acemue to the Quecne,or corporal, Ia deed. in all cal 
cauſes, didi da is (in truth) , and exemplarie, Wacbeck 
the Appellcar , onely dae ptoſecimte ( aſier the Queene 
haue pardoned it) and that he alſo ſeeke els, but ptuate 
revenge far his owne iniurie teceiued — cxam- 
ple to be made of the offendet, ot for the Common wealcs ſatiſ- 
faction, and contentment. Of the contrary fide, proſecution iu 
theſe Couttes of an oſſence ctiminall (being not capitall) by an 
Accuſer ot partie, propoundeth (for the moſt part) but a C 
end, that is, ſome latiltaction and amends to he made vuto the 
complainant damaged : as in actions of ſundry treſpaſſes, in a- 
ctions of the caſe & c. And then doe the Crwlians terme this 
Canſa criminalis ciuiliter; and the tormer, Canſa crimmalis cri- 
minaliter mot a. 8 ' * 
Beſides ſuch difference inthe end, there be alſo ſome ptiuile- 

that ate granted to the one courle of 7. which ace 
Enid to the other; whereby choſe two kindes of proſecution 
doe differ, As that in proceeding of Office for the Queene (a3 
was touched afore) the defendant may not gage baitell againſt 
the preferrer, as he may doe againſt the pe neithethach 
any deſeudant in an enditfemeus or information(though hebe ac- 
quited) any colts allowed, when the ſuite isfor the Queeye, as 
he both hatch and ought (in iuſtice) to haue, when the ſuite a- 
gainſt hun, is onely proſecuted by a private and wrongfull Ac- 
caſer;- that was not able to iuſtiſie his declaration (as wee may 
tetme it) accu rere, of ſuch private offence or mildemeanour, 
whereupon he ſued him. F | 

Now let vs conſider alſo how thoſe Counes which haue 
none vſuall triall by aries, doe proceed againſt offences. Firſt 
the high Court of Parkement hath no great vie (that I know) of 
dealing againſt Offences : but ſuch as happen to be committed 
either by ſome member of the houſe, during the time of Pgr/14- 
went; or againſtthe liberties and orders of that Court. In both 
which caſcs they proc eed to examination of them, either vpon 
the Notoriety of the fait happening among them, or ypop cre- 
dible relation of ſome; but wholly without 


Fart. a. proceedingsin Convies ric! 12 
ſo much as Charges for wrongfull vexat ion; if it ſhould fo fall 
out to be accounted. And thereſote luch proceeding, isalfo of 
meere Office. | , 

In the Stære Chamber, onely crimes and miſdemeanours bee 
inquired of; but ſpecially thole,which I called afore Extraords- 
naria Crimina : Viz. ſuch as haue either no cettaine name, or at 
leaſt ao ſer and determinate puniſhment, by Lawe appointed; 
and may not be puniſhed there, by loſſe of hte or of linie; but 
either by Fine, by open ſhame and infamie,by impriſonment, by 
nayling or cutting of caxes,or deforming the face, by baniſhing 
from | An certaine-place of the Realme, or of all the: 
Queenes dominions, ot vnto acertaine place abtoad ;; or by 
condemnation vnto the Galles ly, or for a time, &c. 

The miſdemeanours : in the Starre Chamber, bee 
brought thicher into queſtion for the Queene anely, eicher by 
her Maieſties ¶ Itturne general (and that — 
on, ot Ore tens) ot els be brought vpon bill ſome 
priuate perſon, that is grieued. lu all which Caſes, albeit there be 
tound one which doth proſecute: yet can he not truely be called 
an Acciſam, ot a partic ; ſot the reaſons before alleaged, v. of 
che eng which is publics vun and fot other 
— and priuiledge, which that Cour giveth tothe 
proſecutor againſt the def. in reſpect chat it is for the Queene. 

And namelte that he is to anſwere not onely to the Bilypon 
his oath, but ao to [nterrogatories more particularly criminall 
then the Bill, and the /nterrogatories without counſell: which(in 
trueth) therefore needeth not, becauſe they are brieſlie drawen 
article-wiſe, and concerne but matters of fact, within his one 
knowledge as is entended. Vponall which matter it followeth, 
that the proſecutourthere is but as a relatour, — ſtirre vp, 
and partly to caſe the office of that Court, by furniſhing it with 

oofes. 

Neuertheleſſe I am not ignorant, that ſometimes, when it ap- 
peareth manifeſtlie to their Lordſhips : that the — ife (being 
ſome ptiuate perſon)hath calumniouſly, and of malice onely, 
vexed the def then ſuch plaintife there, is( and iuſtly alſo may be) 
condemned in coſtes and damages, for his » t calumnia- 
tion and wrongfull moleſtation 1 nto which a_—_ 

© 3 


1 


— 8 D iger C. 


of the Starre Chonber, I al the Comes vſthe Quicenes Coun- 
ſell eſtabliſhed in the Marche: of Walts, and io the North pater. 
to bee alſo agreeable in their inquiries and examinations of 
crimes and mitdemeanors, 
la che Caster and Court of Regurſii, (being both Cones 
of oqunie) if any miſdemeanouts or crimes be diduced and laied 
downe in the Bils (which happeneth very often : ) yet are they 
not Criminalbe laid, to haue the def, puniſhed for them: but one- 
* Crmlly, to the intent, that the plaintiſe may haue an armends 
ſatiſfaction. as ſhall be dee med to bee eq tie. And 
— ſuch proſecution,ls not by Offiee of the Curt, but one- 
you parties ſulte : albeit che Office in the Chur eri doe thus 
e aſſiſt the plaiutiſe, for ſiſting out ofa trueth; that the def. 
muſt anſ were, tuen to the Cen points of toe Bill, ypon his 
— ——— RC — 
ifes hate rrogatotie: oath; except the 
plaimtife wu — by the df leer vnto ichen, and 
—— no ſutther prooſes. 
But of aſl che Courts temporal. aforeſaid, aſwell thoſe which 
dto the riatl of miſdemeanouts by /arte, a3 of others; l 


thinke this may be generally affienied; That when any lewde 


— e, abuſe, or contempt {for n_ Hor trending to muti- 
ation) 1s ſuppoſed Cato be dons ee the Court; there (euen of 


ineere Office without any 
tie by Bill). the ludget of ſuch — gar rind oo 
examining and by incerrogaing euery — holden fuf rd 
ced thereof, or code p chereto,vpontheir corporal! oathes 

bell caken, Let thus much chen for the two ſortes of 

proſecution, and bringing Crimes into queſtion, 
by the courſe mentioned in Sermpraye; and 
by vſe and practice in Tempotall 


cout ts of this Realme. 


9 Þ, 
. 


cur. 


| 
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CHAP. III. 


the ſundry kindes of ebiefling Crimes by a partie mentioned in 

the Ciuill lawe: as by reaſon of a mans publique charge and ſun- 
Aion: alſo by way of Exception, Supplication, Cõplaint, De- 
lation, and Accuſation. The true /igmification of the worde Ac- 
cuſatio, hrs dimers acceptions, defuntion, and expoſition thereof, 
with ſome reaſon of the frequencie of Acculatio im Conrtes of 
rhe Ciuill /awes, in former times is alſo declared, 


He ſame, and none other maner is likewiſe pra · 

ctiſed to bring offences into queſtion by the 

lawes both Ciuill and Eccleſiaſticall, in ſuch 

Courtes, as eithet of thoſe Lawes haue place 

and vſe: That is to ſay, either by a partie, or cls 
by the Office of the ludge. 

Crimes in ſuch Courtes may be brought into queſtion be- 
fore a ludge, vpon a parties proſecution(whereof we are firſt to 
— two maner of wayes, The one Commendablie , the o- 
ther not ſo commendablie . Commendablie in two ſortes, cither 
by reaſon of ſome office and charge, or by reaſon of a mans 
owne neceſlaty intereſt. By reaſon of a mans Office and due- 
tic, as when Trummer regy, Procuratores Fiſct, eAdmuocati regy 
(as French writers call them) or (as we ſpeake and practiſe here 
in England) when the Queenes Atturney generall(who by due- 
tie is bound thereunto) preferreth imaditement or information a- 
— ſome ſuſpected criminous perſon , or wrong doer. This 

ath veric neere affinitie with that Denwnciation or Preſentment 
(called /udrcrall) which is to be ſpoken of hereafter, And albeit 
there be a kinde of partie; yet itis of the nature of proceeding of 
Office, which 1 alſo touched in the Chapter next precedent, 

The Commendable proſecution by a partie againſtan Offence, 
in reſpect of a mans owne priuate intereſt; is ether by way of 
Exception and chalenge, done in his owne neceſſarie defence, 
and to auoide puniſhment; or per diam querele , by way of Com- 
Plaint for attayuing his right. 

Exception is ſometimes taken againſt witneſſes that be brought 
againſt vs, to this intent onely; that by obiecting aud proouing 


them to be leude ot affectionate perions , there may no credite 
be 


14 An Apologie of certaine Chad.z. 
be giuen to them in their depoſitios; and not to haue them puni- 
> ſhed. And this obiecting of Crimes by way of Exception, hath 
1.1 #vibon, Dory force of an Acenſatton. Or els it is taken (before iſſue ioy- 
rapt.1.2.f.detab. ned) ag umſt him that would accuſe vi h our obiefting of ſome crime 
* alſo vnto him, Now it this be done onely tothe end to tepel lim 
from accuſing; then hath it not the effect of an Accuſation, 
whereby he may be puniſhed (though he be proued guiltic.) 
But if he that ſo excepreth , doe ſer done the time, place, & c. of 
ſuch crime obieted againſt his aduerſaric , and doe alſo inſtant 
the Iudge to condemne him: then ſhallit be procced:d in, as in 
Accuſation, and may be called a Recrimmation, or Croſſe-accuſa- 
tion, made by the defendant, 

The — per Querelam, is alſoof two ſottes: the one 
lac Run Extiraindiciall, when * a man oppreſſed, humbly and cixillie complas- 
amoranum, th and expoitulateth of ſome wrong done unto him, de/irmg reme- 
e, not ſo much to haue the oi her puniſbed, as that himſ#lfe may, (by 
dinarie courſe of lame) haue reaſon done him, This may properly 
be called © nermmonia, a 1 to the Superior. The other 
| LAtierio.vhil 2 e7elays Indiciall,being a kinde of Appellation; and is either 
gol & Ban, f done by complaint ynto the ſoueraigne Prince, of ſome wrong 
done by an high Court (ſuch as Prefeftus Pretorio kept among 
the Romanes)from which none eAppellationlieth:or cls is a Com- 
unt vnto a ſuperiour Iudpe,of tefuſall, ot delay to do iuſtice, by 
is inferiour Iudge; with vs commonly termed a dwble Q werele, 
Thus much for the moſt commendable ſortes of proſecution of 
offences, inſtituted by a partie, 
Of thoſe which be not ſo commendable proſecutions of of- 
fences by parties, one is called Delatio, being the more odious 

and baſe; the other is Accuſatio, propetly ſo termed. 
Delatio like wiſe is of two ſorts, The one may be deſcribed to 
4! 16.6, Qui be a ſectet accuſation or imputation of ſome crime againſt any, 
nomen..deure made vnto a Magiſtrate, by him that is no way particularly in- 
1 tereſſed in the cauſe. Againſt ſuch, was that law 5 of Conſtumtmaa 
lun ib. o. conceiued, whereby it was prouided, that no prinate perſon ſcould 
be a delatour, or preferrer vp of crimes; and that none ſhould be put 
vp without the e Aduocate of the finances, or remenue: of the cron ne; 
whom we call the eArrxrney generall, And of ſuch Delatowrior 
Tale-carriers was this woorthy laying of an Emperout meant: 


Pritt- 


= 
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Princept, qui delatores non caſtigat,irritat. Priny acc uſert & backs 

buers take encouragement enough from ſuch a Prince, as will but 

heare, without gining them any rebukg. Which ſaying, Exetonins 

attributeth to Domitian; and Planning * vnto Traian, 1 gueto. in 
There is a ſecond ſott of Delatom & preterrers vp of crimes, 11 Pancgys 

which deale more openly then the former. And we finde alto in de Traians, 

law, two kindes oftheſe. The firſt be a kinde of {alwnniatonrs 

or Sycophants, that preferre publikely (yet wnder other mens names Lai C.de 

and per ſons by them ſuborned and excited) ſome criminall matter a- g 

gainit any perſon. The other ſort be thoſe, who (tor gaine or re- 

ward) do in their one names, preferre vp criminall and pœnall 

matter againſt others, Andof theſe, ſome doe inſorme of con- 

ceiled landes or goods; due and eſcheated to the common trea- 

ſure of the Crowne; yet ſuppoſed to be deteyned wrontully, by 

any others, Andthele by the Cuil lae * are ſaid tobe odious and |, =_ = _ 

hated of other men; becauſe they doe it for no duetie to the Prince 

or common weale; but ypona greedie deſite, to enioye to them 

ſelues, patt of the gaine by others loſſe: being (by that la) ſome 

time a third, and ſometimes a halfe part of that, which they finde 

(in trueth)to haue bin deteined by wrong,intruded vpon, ox vſur- 

ped. Others be mentioned there alſo, x ho preterre informations 

againſt offenders of ſuch law es, as do inflict mulctes & pecunia- 

tie penalties for the offence;vpon hope of ſuch gaine, as (by thoſe 

la wes) is aſſigned to come vnto their ſhare. This kind of De/ators 

in this Realme, we call [nfourmers, or Promoters: though their 

ptoſecutiõ in this Realme do much participate(as afore is ſhe w- 

ed) with that, xhich is called ex Officio promoto, & in that reſpect, 

be greatly priuiledged. Among the Romanes ſuch were cal- 

led Qnaaraplatores , becauſe commonly the fourth part of the 

penaltie, was awarded vnto them. So that by like reaſon our In- 

fon mers may be called in Latine Tyiplatoret, when they haue a 

third part; and Dap/atores, hen they haue the one halfe, as they 

haue in this Re alme (vpon penall ſtatutes) moſt vſually. 
Ia what deteſtation and hatred this kinde ofinen( r not | 


a together vnneceſſarie) were had amongs the old Romanet, this 
ſaying of Q «emtilian doth manifeſt, 5 Ad deſerendos reor premio i Quinil, lib, 
duci, proximum eft latrocinio. To be induced for reward or game, to . 


preferre criminal matter againſt offender:ys next a kin to robberie, 
Dd And 


— 
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And in deede, Delatourt were farre more ſtomacked, and ma- 
ligned , then other eAccaſours , as may bee gathered by 
Ac Mas thele places in the Ciuill lawe, * Wee doe indge bim that ac- 
leh<. cuſeth in ſuch a crime, to deſerne rath:y rewarde , then to bee 
„laben fine, ©4164 © Delatour, And againe in another place: Let not ſuch 
C. dt. Ey  feare either the name or ſuſpicion of Delatours. 
22 The laſt of choſe wayes , by which a partie brings offen- 
ces into queſtion and diſcuſſing before a Iudge , is Accuſa- 
3 15or,vtine; Fon, It is called Accuſatio ab Ad, & Canſſa : quia Accuſa- 
forus de veid, tor quaſi ad canſans vocat, There bee other wordes of neete 
mY ſignification vnto this, yet not the ſame alcogethcr , as po- 
flulare, when it is vied with the ablatiue caſe , Potulare aliquem 
crimine, inſimulare, incuſare, and ſuch like, But there is a diffe- 
rence noted betwixt this laſt , and Accaſation, which is this: 
Serin is i t are ſaide (ſaieth * one) properly incuſare , ſuch as bee our bet- 
. accuſe thoſe, that L our equals or mferiours, But this 
5 1,Quj accuſare, difference is not much obſerued. This worde Accuſation is 
Simms s; ſometimes ſo generally taken, that it ſigniſieth an Aclion in a 
negaver. ff, de (Ciuill cauſe; like as, on the contrary fide, Aclion is taken for 
Accuſation. Tulle, pro Milonenameth it Attionem Perduellionts, 
But molt properly it is called Accaſation , when it is intended 
in cauſes Criminal, 

We reade of imrarde, and of externall, or outwarde Accuſa- 
tions, Internall Accaſation is of a mans owne conſcience. Such 
„ Pi, is the Accuſation ſpoken of by Salomon. Hee that i fir in 
verl, ij. bis owne canſe ,is inſt: or as the vulgar Latine tranſlation tea- 

deth it, The 1mſ{ man, is the firſt Accnſer of himſelfe, 

Externall, or outward Accuſations either Prinate, ot P»blike, 
Prinate is either betwixt enemies, or betwixt friendes. That 
prinate Accuſation and imputation which is among enemies, 
is of three ſortes : either ſpitefull ypbraiding , called of the 
pluurch ia vi · Grecians by the generall name 7 of a worde alſo fit- 
ta fi ting eucry eAccuſation : or reproche and reuiling called n=: 
orels Calwnniation; that is, malicious or falſe wreſting of his 

enemies wordes or actions, to an offenſive purpoſe, 
Priuate Accaſatron of one friend touching another, is nothing 
els, but a friendly expoſiulation with him, that is ſuppoſed not to 
haue dealt ſinglie os conſiderately, in the courſe of good friends 


ſhip, 
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ſhip, called n of the Greciant. That Accuſation which is pub* 
lite, is either clue moued, that is, for priuate amends vnto the 
partic grieued: ot criminalle, that is, for ſome publike puniſhment; 
whether it be xe, ot rew/euns, And it is that Accuſation, 
which here we eſpecially treate of. 
This pub lite eAccnſation, is ſometimes done ore tema that is 
by bare worde 5 without writing, which the Grecians doe expteſſe 
alſo by the afoteſaide name of 4-7iz®. But moſt viſually pablike 
eAccuſation is made by writing. That, which is conceived in 
writing , in a more large ſignitic ation, — and rea- 
cheth euen vnto thoſe preferrings of crimes (afore ſpoken of) 
that are done by Exception or Chalenge , by Complaint, or by 
Delatun. And vnto this publike eAccuſation , which is of more 
generall acception, that definition of eAriſtetle agrecth : viz, 
that it is 4 — declaration againſt ſome, of ininrie; or crimes 
committed, But in the ſtrict and proper ſignification it is taken 
for that ſolemne Accuſation termed by the Grectans hae, and 
alſo ſometimes «*r-2%ia; when as this latter is not taken gene- 
rally, but for the moſt eſpeciall kinde thereof onely. 
The effect of this eAccaſation , when the crime declared is 
proued to bee true, and by arguments conuicted; is called by 
the Grecians b that is, (as the Latines doe expreſle it) 1 — 
arg uere. — 
There is alſo another different acception from the former, of 
the worde Accuſou, that is not hitherto touched: which is, when 
that worde is applied ==wzpozc ynto any, that teſtifieth ſome 
criminall matter againſt another. And in this ſigniſication, wee 
doe finde it very * vſually taken in holy Seriprare , as ſhall : nki 
afrerwarde more fully appeare. So in ſundry ſtatutes of this . 
Realme, as namely in theſe wordes of a ſtatutez viz. duel ac- 
cuſed or detetled by twolavfull witneſſer: 2 5. Hen, 8. cap.14.and 
in ſuch other ſtatutes; whereby is required, that the Accaſonr; be 
brought face to face, againſt the priſoner:meaning thereby ſuch 
witneſſes as are to giue —_— their oathes) againlt the 


partic conuented. Hereofwe haue diuers examples, and namely 


in theſe wordes of a ſtatute. That no perſom ſhalbe connitted &c. r ? 1. KAG, 
ſuffer dec. vnleſſe the ſame offendour Nec. be accuſed by two ſaſfcient 
& lawfull wineſſes,as ſhal willing ty without violence cofeſſe the ſame. 

Dd 2 Where 


— — a . 
— 
- 


122 5 


1 


. & 6, Ede. 
6,cap.1 1. 


d Tit Corone, 
uu. 2350. 


$ Brooke.ibiJ, 


rf As Apologie of certaine Chap.3. 
Where the witneſſes ſayings are called eAcenſation, & their De- 
poſirions, Confeſſion, Likewiſe inthe ſame Kings dayes, where it 
is thus prouided, * That no perſon ſhalbe convitted & c. for any trea- 
ſons & c. that nome be, or hereafter ſhalbe &e, vnleſſe the [ame of- 
fendaur be thereof accuſed by two lawfull accuſert : which ſaide accu- 
ſers at the time of the arraignment of the partie accuſed (if they be 
then lining )ſhalbe brought in perſon before the partie ſo accuſed, and 
aunve and mainteyne that that they haue to ſay ag aum the partie, to 
prone him guiltie of the Treaſons or Offences, conteyned m the Bill of 
inditement. So that here, thoſe that giue cuidence to proouc the 
matter of the enditement (which mult needes be the witneſſes) 
ate called Accuſers. which termein theſe & like ſtatutes, ſeemeth 
to haue bin borrowed fromthe cõmon ſpeach of men (who of- 
ten vſe to ſay thus; ho i able to accuſe me of ſuch or ſuch thing s? 
meaning, to teſtiſie againſt them) rather then that the true pro- 
prictic of the worde was there followed, For [uitice Brooke in 
his Abridgement teſtificth, * That the common triall at the Com- 
mon lame is by Inrie and witneſſes, and not by eAceuſers, So that al- 
beit witneſſes touching offences (by ſome ſtatutes and by viuall 
ſpeeche of the vulgat ſort) be termed efcenſers : yet (by his 
opinion)they doe (in very deede) differ much, in that the one is 
s he faith) the triall of the Common lawe, but not the other. 
he true difference betwixt them he there prooucth alſo out of 
the Ciuill lawe; vpon relation made vnto him, by ã Doctour in 
that facultie; and willeth it to be noted as a ſaying, which hee 
well alloweth, By the Cinill [ave (ſayeth he) eAccuſers be as 
parties, and not as witneſſes, For witneſſes ought to bee ma:fferent, 
and not to come till they be called, But accuſerſ doe offer themſelucs 
to accuſe, For it is a good chalenge of a witneſſe to ſay; that hee was 
one of his accuſers, Q nod nota, 

Nowe howe vnteaſonable were it, to admitte the teſtimo- 
nie of a partic in his one cauſe? So that by the Ciuill lawe 
(by which this proſecution is molt properly handled,) Accu- 
ſation (truely ſo called) is defined to bee, Ius w/ciſcend: ſo- 
lenni & pænali iudicio, penas ac delitta + A right which the lame 

yeeldeth to any of proſecuting crimes and offences for reuenge an i pu- 

mſhment, by publique and ſolemne tudgement . 
For the explaning wherof, we haue to note in this behalfe that 
crimes 


\ 


— 


- — — — 
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crimes or offences be of two ſorts. Some be prizate, whereby a 
cõmon perſon onely, and no publique perſon, nor the (tate ofthe 
Common wealth (other wiſe then by conſequence) is offended. 
And this kinde cannot be proſecuted, but by the very party gtie- 
ued, ot by ſome of his kinne and propinquitie. And it may be vr- 
ed, eithet to the end of ciuilreuenge; that is, amends pecuniarie, 
called atio vel accuſatio crimimalis ciuuliter : or to the ende of a 
publique puniſhment, called accmſatio crminalu, crimimaliter mo- 
14. The crimes that be publique, are thoſe that be heinous, as more 
deeply touching the ſtate of the whole cõmon wealth and pub- 
lique peace, then the former;and therefore may be proſecuted b 
any man, being called populares at lionet, qua cumpetumt curhbet 
popnls : * ſaning that certaine perſons, for eſpeciall cauſes,are by lame — 
from accuſation tobe repelled, —— —— 
Vnder the word of ſolemne indgement,be three things contei- 
ned, and vndetſtood, that ſuch an Accaſowr mult vndergoe. Fuſt 
* he muſt preſent the name of the accuſed perſon in publique indge- ” — _ 
ment, as an offender in ſuch a þeciall crime: Then muſt he ſubſcribe 
his owne name, whereby he is ſaid vinculum inſcriptionts accipere: 
And he muſt alſo be committed wnto the like cuſtodie and ward, that 
the Accuſed(m regard of the qualitie of the fault and dignitie of the 
Accnſoty ) is to ſuſteine,untillthe ſuite be finiſhed, By this bande of 
Inſcription ot Subſcription, the Accuſour bindeth humſelſe to pro- i l. quicrimen, 
ſecmte the ſute : and profeſſeth wit hall. that if he prone nat the Crime, — ——_ 4 
which he layeth againſt the Accuſed; then he himſelfe will and ſhall 
endure the ſame puniſhment ; that ſuch crime ( when itis in deede 
committed) doth deſerne. 
How vnuſuall ſoeuer this be among vs, or how ſeuere this 
courſe of puniſhment may ſceme vnto — yet do we find the 
equitie of it in Scripture, and that it is to be inſlicted vpen ſuch, 
that calumniouſly nnpute falſe crimes vnto others. If vpn dili- 
gent inqusſſtiam (laith *the Lord ) it be found bythe Indges that the - — 9. 
witneſſe is falſe amd hath ginen falſe witneſſe againſt his brother; then i 
ſhall ye deewnto him, as hehad thought to doe vnto bis hrot her, & c. 
Thune eye ſhall haue nd compaſſion, but life for life, eye for eye, toothe 
for toci le hand for hand, foote for foote, How much more then vp- 
on a wiltull Accuſer, which calumniouſly ſecketh for reuenge 
lake , vpon aa yntrue eAcenſation ſo knowen vnto himlelfe, to 
Dd 3 bring 
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20 An Apologie of certeine Chap. z; 

? Dan.cxp.13. bring another man into ſo deepe danger? An "example hereof 

we haue, in the {toning ofthe two Elderi, that calumniouſly ac- 

cuſed or witneſſed againſt Suſana, Thispenataliont,or retalia- 

tion is alſo allowed by ſundric eccleſiaſticall writers in like caſe: 

Pik. dE. as by Emtychianur, and Sixtus, auncient Biſhops of Rome. For 

V Haber; Ei, Winelſes be ſometimes compelled to beare witneſle , who per- 

2.ca.4.a4 p co- haps may ſlippe by affection, inconſidetation ot want of remem- 

res Olea. hrance: which is therefore more excuſable in them, then in Ac- 

ciſertz inſomuch as theſe Accuſers come willingly, without any 

nemo excitation of others, to doe it. For nemo imuutuu agere vel acc u- 

_— fare compellitur : No man is compelled to bring an Aclion or an Ac- 

1 LManichros. cauſation, ſauing in eſpecial caſes,as in Hereſte. Omnes enim here- 

| ticum prodere atque accnſare debent : and in Treaſon allo thus 

farre , that he which doth not at leaſt reueile it, (though a man 

be not bound to proſecute therein as an eAceaſer ) is co be pu- 

niſhed, as partaker of the Treaſon, But this Inſcription, ad pæ- 

nam Talions to endure the penaltic due, if he be not able to 

* |.Fin.ff de priu. prooue his Accuſation; net required in Accuſations of priuate 

- 57m Oo , whether they be Ciuille, or Criminallie mooned and pro. 
ſecut 

Here perhaps ſome will marucile, how this proſecution of 

Crimes by way of Accuſation, coulde be ſo viuall , as it was (in 

former times) in the common weales of eAthens, Rome, and 

ſuch like, inſomuch as it became (there) to be the moſt ora:. 

narie meane of all others, to bring Crimes and offences into 

queſtion : conſidering the great troubles and dangers, that by 

Lawe, did accompany the Accuſers. Such therefore are to vn- 

derſtand , that fewe or none eAccuſers would deale ſo vnc onſi- 

deratly, as to vndertake it, vntill they thought themſclues ſuffi- 

ciently furniſhed with witneſſes and other proofes, able to con- 

uince them, whom they accuſed, Next, they are to remem- 

ber, the vſe of it to haue bene greateſt in populate Common 

weales, where the teadieſt ſteppe to attaine vnto moſt honou- 

rable offices and dignities (next vnto ſeruice in warres ) was 

to be able to ſpeake and deliver their mindes eloquently be- 

fore the whole people; who were the ſouetaigne Iudges (in 

moſt of thoſe cauſes ) either by way ofeAccnſation ot els in D. 

fence of others, being by Acciſation called into dangerous qu - 

{tion 
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ſtion of their lives, limmes , honour, libertie, countrey, or of 
their goods and landes. Thirdly, that hen it was in moſt fre- 
quent vſe, the people were heathen, and vninſtructed in the true 
knowledge of God: ſo that they thought, to put vp an iniutie 
done either to themſelues, or to their 5 iendes, to be great pu- 
ſillanimitie, and a token of a baſe minded man; and to be ( in 
deede ) a vice very diſcommendable, euen as the contrary vice 
thereunto is; viz. of doing Iniurie. For ſo * Ardtotle teacheth 2 
in his CMorall pbiloſephue. In which teſpect, all danger to them- 
ſelues, was the leſſe regarded by them, Laſtly, they thought 
themſclues bounde in Itrict tetmes of duetie, no leſſe to perſe- 
cute and to plague their enemies by all meanes, then they were 
to doe good, and to ſhew kindeneſſe ynto their friendes, There- 
fore the ſame * Philoſopher makes this to be a good argument .. 
and conſequence ; Wee muit doe good to our friendes; therefore 
we mu#t hurt and annoy our enemies. But Chriſt refuteth this hea» 
theniſh opinion inthe Goſpel, Marrh.z. verſc43.& 44. 

Now for proofes of that wee haue ſaide in this behalfe,we 
ate furniſhed of them our of the graueſt writers among the 
Greekes and Latines, Plutarch faith thus: Publique ludge- Li 
ments and Accuſations haus bene of long time ordeined, to ih en- _ 
tent young men might be bredde wp m the ſtudie of Eloquence; and 
that they might thereby be excited tothe valonre of a brane minde: 
that like as dogs of the beſt binde by natural mſlintt doe at firſt /yghe 
fiercely aſſaile wilde beaſter : enen . noble youthes ſhould be kimdled 
and mflamed with great comrage thus by accuſations to ſet t pon lewde 
and enill members in a Common weale. To like purpoſe writcth + Quin. tizs, 
Q uintilian; Credit i ſunt clari Tunenes, obſidem dare Reipub. ma- . 
lorum Ciurum accuſationem qui nec 04iſſe mprobes, nec ſmmnlta- 
tem prouocare, niſi ex ſiduci lone mentis videbantur. Tullie aſſig- 
neth three ſeuerall motiues, whereby without any diſcommen- 
dation in thoſe times a man might be dra ven to become an Ac- 
cuſer of others. e A man may be well induced ( faith he) 5 ro be ann Cie. o ce 
Accuſer, either Pictate, in a dwtifull care : by neceſſitie; or eli by 
rerſon of his yeeres, If hee willingly enter into it, [ doe attribute it to 
his Pietie : If he were commarded, then ynoncceſſitie : If mbope to 
attaine glor) and renowne , I aſcribe it to his youth, But pon any 
other occaſion to doe it, doth rather deſerue reſiitance, then pardon. 

: | He 


Clic. ll. a. Oſhc, 
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22 An Apologie of certaine Chad.+. 
He alſo elſe-where teacheth, for what ende we may enter into 
Accuſation of others. Of accuſmg, we are not, ( ſaith he) to male 
as it were an v[ualltrade or profeſſion ; neither are we at any time to 
doe it, but either in behalfe of the Common weale, as the two Luculs 
did; or for our neareit friends and alles, being tyrannouſly, and pite · 
ouſly oppreſſed, whom we haue receined to our patronizing a. Nl. Ca- 
to, Cn. Domitius, and others did: er els but once onely, as happely in 
our flouriſhing youth, for attaymumg honour thereby, But it ſecmeth, 
that the chiefeſt ende among the reſt was, for procuring wich 
the people glorie & reputation of eloquence vnto thẽſelues. For 
ſo Apuletus an auncieat writer teſtifieth,where he * ſaith thus. He 
doth not accuſe me for to procure unto hrmſelfe glorie,as CM. Anto- 
nius did Cu. Carbo c. For it was d ſua (ſaith he) withyong men of 
greateſt ripeneſſe m learning, for their commendation to undertale 
to accuſe others, thereby to giue an experiment of themſelnes in Iudi- 
cial Courts ,to the entent, that at ſome notable Indgement or ar- 
raignement they might become knowen vnto the multitude of Ci! i= 
cent. Tet this Cuſtome, which in olde time was permitted wnto yong 
beginners, to ſet out thereby the forwardneſſe and ſharpeneſſe of therr 
itte tis long agone (ſaith he) gromne into diſuſe, But what might 
be the very true cauſes of the giuing ouer of ſuch eAccaſations, 
it will not be amiſſe here alſo to examine, as being very requi- 
ſite for the perfite vnderſtanding of the nature of it, and of ſome 
other diſcoutſes following. 


CHAP. III 
That the proſecution of crime; by way of Accuſation in in moſt place 
forbidden or growne into diſuſe : the reaſens hereof be partly the 
dangers to the Accuſers , and partly the Hateſulneſſe of that 
comrſe, Therein is alſo declared whether all Accuſation be d- 
lawfull ; and certaine pots deliuered to be obſerned by all them, 
that will accuſe others. 


Tis very aſſured, that how vſual ſocuer it was in 
thoſe populare Common weales; yet of very 
long time it hath not, nor is now practiſed 
in moſt ciuil Common weales or kingdomes, 
that I haue read of. But in place thereof, is 
come cither proceeding of meere Office, = 

cls 
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els ſome way mixt, partly of that proceeding, and partly of 
proſecuti6 by a Partie, who is not properly to be termed an Ac · 
cuſer. 

Firſt in this kingdom ho tarely Appeales be brought and 
proſecuted againſt any ſuppoſed offenders, ſauing murderers, & 
thoſe ſcarſe to in an age, euery one but of meane experience 
knoweth.l doe call to mind one Appeale of robbetie brought by 
Benet Smith againſt Giles Rafford in the be —5 gof Queene 
CAMarierraigne; as appeareth by the preamble of a Statute, 2 & 
3. Phil. Marie,c.17. And this kind of proſecution of Crimes, 
though of all thoſe which we haue, it reſemble neereſt the ¶Ac- 
cuſatton practiſed amongſt the olde Romanes and others: yet in 
ſome points it doeth alſo ſomewhat differ from it. 

In Flanders all Accaſation is altogether inhibited. In the king- 

dome of Naples it is onely permitted ynto thoſe, which in that * Clarus,q,.10, 
ſort will proſecute ſome iniurie or enormitie, done ypon them or 
theirs, In the * Venetian common weale, it is wholic forbidden * Decianus, 
vnto priuate perſons to eAcenſe : ſo that the care of proſecuting 
offences, is wholic left to the publike magiſtrate. In France none 
but the kings generall Atturnen (whereof there be three) may take 
won him to be an Accuſer : and yet thoſe not properly ſo to bee 1 Gul. Bened,in 
called. And this reaſon isalleaged by a learned writer in Lawgo6f ue . 60 
that nation; Leaſt too great opportwnitie of calummiation and of op. deefiam, 
preſſing the meaneit by the power of the mightie, ſhowld thereby be g- 
wen; and for retaining of publike tranquillitie m the kingdome. It is ; 
teſtified by a graue & learned Culian writer, *that the folemne : Clarws bi, x. 
maner of Accuſation mentioned in the Cinill la of the Romanes, PING 
is almoſt generally now growen in diſuſe, 

The chieſeſt cauſes of ſuch diſuſe thereof (as I doe conie- 
Aure) hath growen by theſe two wayes. The firſt, becauſe it 
is ſo full of danger and trouble: The ſecond, becauſe it is and 
hath bene ſoodious and abhorred of moſt men in all ages. The 


danger and trouble may be confidered at the beginning of the 

ſuite : in the courſe of proſecuting it; and vpon the cuent which 

may enſue of it, | 
At the entrance of the ſuite, vpon the ¶Aceuſer: inſcription | 


(which contained the hamonuſneſſe of the crime and the time of com- lis c 
mitting it) the Accuſer was by and * * endure Cuſlodic fi- ns yo 


milit udi- 


24 An Apologie of certaine Chap. a. 
miltndinem, habita tamen dignitatis eftimatione; to bee commit- 
ted to the lihe ſafe cuſtodie that the defendant was ; regard alwayes 
1.Quictimen, Geyng had to his dignitte, * He was alſo then bound with good Camti. 
C011 accul,non an of ſwerties to proſecute the ſmite, Much like to the firit of theſe 


Pn bo was chat lawe which Was eltabliſhed by Crew the lawe-giuer 
of Balg. vnto the Bulgarians ; who prouided that none accuſer ſhould haue 


audience ginen, vntillbeing bound and brought to the torture, it were 
by his owne exammation found out, upon what probable grounds his 
accuſation reſted, 
In the courſe of proſecution much trouble may grow vnto 
1 Carer. de lia · Accnſers, eſþecially in the crimes of Treaſon or Hereſie. For in both 
rel.conl,1 17. theſe,not onety the defendant, but the Accuſer alſs is ſubicit to exa- 
mination by torture, vb1 non ſubſunt indicia,where noplaine or pro. 
bable matter appeareth whether of them ſateth truer. 
The Inſcription alſo (aforeſayd) bindeththe Accuſer to endure 
ſome puniſhment, vpon detecl io of am raſhe or vndue practiſe in the 
«1.1,a4s.c, eMccuſation, This taſhneſſe *or lewd ptactiſe conſiſteth in three 
Twypillianum, ſeuetall points, and euety of them ſubiect to their puniſhments, 
The firſtis, when the eAccuſer docth premaricart, that 13, collude 
with the defendant in dealing againſt him : Dicis cauſa, & pro for- 
ma tantiom, for faſhion ſake ; perhaps to _— others from it, as 
by ſuppreſſing or concealing the beſt prootes, and by admuting 
of falle and ſlender defences brought and alleaged in the defen- 
dants excuſe. The ſecond is, when he doeth Tergmerſart, that 
is, giuc oxer and deſiſt from his proſecntion,upon corrupt ion, Oc. The 
Gloſt ia Clem, laſt is, when hee doeth Ca/ummars, that is, wilfu'h 5 impate falſe 
| 1 deſement. & crimes onto the defendant, which hee cannot proone ; or make any 
| re iudicat. 5 * 
| vniuſt petition, ot by any other meanes deale deceirtully & ma- 
licioulki, This may bee reſembled to that which wee call at the 
Common lawe Conſprracre ; ſauing that onely damages in mo- 
ney be giuen thereupon. And this perill doeth fall out chieflie, 
and is diſconeted vpon the event ofthe ſuite, when it is brought 
to an ende. For if the Accuſer be pronounced guiltic of ſuch Ca- 
lumniation; then muſt hee endure the fame puniſhment, which 
the accuſed partie ought to haue ſuffered, if hee had bene found 
guiltie; called by Ariſtotie n and by others parna ta/rons, 
This appeareth by the Cimill la we, and is allowed alſo by the 
Eccleſraſticall.By the Craill,as namely by the Conſtitution ot the 
Empe- 


1— 
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Emperors Honorize and Theodoſue,where it is ſaid to an Accuſerʒ 


Nec impunitam fore nouerit licentiam mentiendi, cum calumman- = — Age. 
tet ad vind:ttam poſcat ſimilitudo 42 Let him not thmke hee = 
bath free libertie giuem falſlie to accuſe others & that without pumiſb- 

ment ; — comrſe of luſtice requireth that for due renenge Ca- 

lummiators doc ſuffer the like puniſhment, wh:c they umu would 

Hue broug ht wpon others, 

It is allo allowed by the lawe Ecc/eſiafticall. Fot, Calumni. r . 
ator ſi in acc uſatiome defecerit, talionem recipiat, If an Accnſer bee chicpde, : 
found to culummiate, let hum rec einc the puniſhment ane to the crime 
mputed, * Q ui non probanerit quod obiecit ; pu nam quam zpſe m- 5 Hadvianus 2.9 
tulerit patiatur. He that prooneth not his accuſation,let bum ſuffer the * 
ſame pun; ſhment, into the danger of which bee brought another man. | 
Andtothe +veric ſame effect did Su an ancient biſhop of, 5mm <4. in 
Rome write to the biſhops ofthe Eaſt partes. Yea, beſides the 
like penaltie, it was decreed in a Councill, 5 that the eAccnſer * — — 
that fayled inproofe, ſhould bee excommunicate, If the Accuſer can An Dom. le. 
mot (ſaieth the Canon of the Councill) proone by witneſſes that 
which hee obietleth; then let him endure that excommunication, 
which the partie accuſed ſhould haue done if bee had bene conmitled, 

Neither can this be thought too grieuous for him, that willing- 

lie and maliciouſlic without iuſt cauſe, will conſpire againſt an 

other: let him impute his puniſhment to his own follie. Afor de- 

bet venire paratus, Beſides the like puniſhment; ſuch an Accuſer . 

by the old © Canons, was alſo pronounced an infamous perſon, * Saas bid. 
But from the grieuouſneſle of thispa na tations, or for Calum. 


niation preſumed, allpublike Officers (who ? by vertne of their of. —— 


fice are hound to Accnſe ) bee cleerelie freed and exempred. Such 8 quidus 


are called eAdwocati, & Promotores fiſcales, & regy , The kings ae 25 
Atrormeis or Solliciters generall. The reaſon hereot was, becauſe penulr. fl. de bo- 
they did not of their owne voluntarie will, ot for revenge, as or- en. 
dinarie Accuſers vndertake ſuch proſecution ; but for the be- 

nefite whick redoundeth to the whole common wealth by the 

puniſhment of Offenders. Beſides, they were not to reape any com- 

moditie or gratification thereby * unto them ſelues by part of the penal= Tang 
tie or fine; whereby they might bee corrupted or drawen to dee more $. — 248. 
theatherwiſe were expedient. And therefore in both theſe teſpects 
ſuch are freed from all ſuſpicion of wilfull C,. on, or te- 


Ee 2 uenge- 
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uengefull bringing of men vnto a dangerous queſtion and triall. 
Thus much how perilous this Accuſation is. 

How hatefull it is vnto others, and deteſted of moſt men, 

for one willingle (as with delice) to become a pablihe eAccn- 
« Ari.6, Polit, ſer; may appeare firſt by the reſtraint thereof, * eAri/forle ſaieth, 
caP.s. That in a well ordered commonweale, «Accnſation; ought to be moit 

rare. That very lawe (by authoritie whereof it was moſt vſed) 
* LHosaceua, prouideth, That it ſhall not be lawful at any time for a mn to ac- 
$ 1.lulia de cauſe more then two. And an Accaſers voce is called an abhomina- 
tionid.C.qui ac- Ge or deadlie veyce, eſpeciallie his that will . Accuſe the maſter 
cul. non poſſunt» of that familie where hee is commorant, Let ſuch an eAccuſers 
1.26, C. W breath ( ſaieth that lawe) * in the very begmming, before it be heard, 
.. be ſtepped with a ſword, Vocem enim funeſtam amputari oportet po- 

tis, quam audiri, 

Furthermore, it is naturallie giuen to vs all, to pitic euen 
ſtrangers when they bee brought into danger and diſtreſſe by 
others; and in fort toabhorre them that doe wilſullie procure 

« Cic.proMu- it, They ought ( ſaieth Julie in this behalfe) * roweie with them. 

ten ſelues that an Acc uſation is no meane matter, but o great impor- 
tance, It is much for a man to adlreſſe bum ſelſi vnto that, n hereby 
hee may caſt another ont of his countrey, or tate him out of this life; 
who both ſt andes defended by himſelfe and by his friends, yea and by 
ſuch, as be meere ſtrangers unto him. For wee all willing te runne to 
helpe to herpe off dangers : and when aman is called into triall for 
bu life, libertie or Countrey (if he bee not a very enemie wnto 1: ) 
wee doe tender and yeeld unto hum the good offices, wiſhes, and ende- 
ours of mo#t perfecl friends ; albeit in deed he bee a meere ſtranger 
unto Vs. 

How hardlic Talie himſelfe (though ſometimes he vſed it) 
thought hereof in the time of his age, this ſaying of his decla- 

$ Cicli,2.Obs, reth. 5 It is the part of an hard hearted and crmell man, yea rather 
of no man, to bring manie into danger Capitis, of their liues, liber- 
tres or countrey , For beſides that it is full of perill, exen to the gAc- 
cuſer bimſelfe ;, it is alſo very infamons for a man to bring t pon 
bimſelfe to be termed an eAccuſer, Neither can it poſſibly be done 
N without great wickedneſſe, that a man for filthie lucres ſake ſhould 
turne eloquence (which was deniſed for the helpe and preſernation of 
men) unto their plague aud viter onerthrow, 


This 


* _ 
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This courſe was ſo hatefull, that oftentimes ſuch as purſued 
it, were vpbraided with it as odious. For CAamercns Scaurns 
hen he accuſed Seianw, hauing this caſt in his teeth, . 10 « Tacieusl,z, 


excuſe htmſelfe by the examples of their forefathers, that had done u 
the hike. But Cornelius T acttus (who reporteth this ſtorie) iud- 
geth it to be an infamous endewor hereby noble famulies are great 
aimed and diſboneſted. Seneca reporterh * that vnder Tiberixs , ge 4. 
the Emperour, this = mm accuſing (tor ſo he termeth it) benehc. 
was very rife : and ſayth, that it did waſte that Common weale(enen 
in that time of peace ) more then any ciuill and inteſtme warre gobich 
they had among#t themſelues, had done in time: by paſt. 
And not onely theſe Heathen men, but the Father: of the 
Church, had it alſo in like deteſtation, that a man by eAccaſati- 
ons ſhould be ſo carefull to bring other men into danger; which 
F. Aug uſtine therefore among others greatly reptehendeth. Angvi. ti.r. 
And he faith in another place thus: «All matter;sgrherem we ſuf- — 
fer ammdignitie, are of two ſorts : The one is ſuch at cannot be re- mone Domini 
ftored; the other which may be. Naw for that which cannot be reſto- 
red, we ſecke ſome comfort by taking renenge. But (alas) what doth 
it anaile thee, if thou being ſmitten doeſt ſmite againe, or that an- 
ther doe it, to renenge thy quarrell? Will that hurt which is in thy bo- 
dy, be thereby healed? Which ſeemg it cannot be truely ſaid, it muſt 
needes be, that all theſe renengements proceed but from an hanghtie 
and a proud heart, In this regard) olde Canons do call Accnſation, » c 8i quis epic. 
Genus illaudabilis mtentionts, a kmde of diſcommendable endenour . 
or ſure. The reaſon whereof is, for that it is done (for the moſt 
part) vpon a reuengefull and wrathfull minde, whatſocuer be 
pretended otherwiſe. [fa man to excuſe this ſhall thinke that here 
in he pleaſeth God, for that he accuſeth offenders; ſaying, that he « gracerey.s, 
doth it for their reformation and amendment; this man (as is teſti. dc rel. epiſco- 
hed) /abowreth but vamely, and is in deed carried with a ſting of ma- 
lice, rather then heat of charitie. So that beſides the danger to 
himſelfe, we ſee how odious a kinde of proſecution, eAccuſation 
hath bene holden : and therefore we are not to maruell, that it 
is cither recalled by contrary lawes (as in moſt places) or grow- 
en in amanertoan vniuerſall diſuſe in the world. 
Hereupon, and perhaps alſo ypon occaſion of certaine pla- 
ces of Scrpture, ſome may gather 1 the courſe of Accuſation 
e 3 is 


t Len-cap.1g, 
V 16. 


Veri. b. ibid. 


3 Eccleſiaticus 
cap. 10. V. 6. 
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is altogether ynlawfull to be vſed by any Chriſtian, In deed, 
thus it is written in Leaiticus : * Thou not land againſt the 
blond of thy neighbour; I am the Lord. And a little after : * Thou 
ſhalt not awenge, nor be mindefull of wrong againſt the children of 
thy people, but ſhalt lone thy neighbour as thy ſelſe ; I am the Los de. 
Likewile /eſo the ſonne of Syrach ſayth: 3 Be not angry for any 
wrong with thy neighbour, and doe nothing by iniurions prattiſcs. 


« Marth. v.38 In the Goſpell wee are thus commanded : Ie haze heard, that 


& 35 


$ Verl, 44.ibid. 


Luke cap. 6. 
V. 7 Kc. 
1 Ct. G. V. 7. 


a Auguſt. in ler. 


Domi m more . 


KHuguſt. ib. d. 


it hath bene ſayd; an eye for an eye, and atooth for a tooth. But I ſay 
vnto you , reſiſt not cuil; but whoſoener ſnail ſmite thee on thy right 
ceeke, turne to lum the other alſo. Againe, 5 Lone your enemees ; 
bleſſe them that curſe you; doe good to them that hate you, and pray 
for them which hurt you, and perſecute you, Which commande- 
meats are alſo repeated by © S. Lubę. And to like purpole 7 ſayth 
S. Paul: There is witerly a fault among you becanſe ye goe to l one 
with another, Why rather ſuffer ye not wrong ? why rather ſuſteme ye 
not loſſe ? 

— it may not be denied, but that the pregnancie of theſe 
places is ſuch, that all proſecution of priuate iniuries or crimes, 
done ypon revenge, malice, enuic, vaine-glorie, gaine, or any 
ſuch like particular reſpeR alone, is heereby condemned. For 
in eAcenſation it is fl required, that a teuengefull minde be 
wanting, which is preſumed to be preſent, when the iniurie pto- 
ſecuted is but ptiuate, and ſuch as is not ſubiect to reſtitution, 
according to the former diſtinction repeated out of S. Augu- 
ſtine. Secondly, it muſt be done vpon a good zeale; to the en- 
tent the offender may be amended, and others not hurt, by the 
euill example. For by thoſe * wordes of the Gofpell, ſuch puniſhment 
of ſinne, as tendeth to correflion, is not forbidden; becauſe that is a 
part of mercie, ſayth S. «Auguſtine. And — het) holy men 
bane puniſhed certeine (innes enen with death, both to ſtrike a profil. 
table feare into the lining, and that the death it ſelfe might not hurt 
them, who were puniſhed by it, but the ſine dimmiſhed, which was 
lhe rather tobe encreaſed in them, if they ſhonlde haue liucd longer. 


Thirdly, Accuſariom by a Chriſtian ought to be referred onely to 


©+ Plato in Eu · 
thypts 


the publike benefit of the Common weale. ln this behalfe Plate 
(being but an heathen Philoſopher) hath a very ſcuere ſaying, 
'® It is an boly thing (ſaych hee) to draw them into indgement, that 


haue 
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bane committed any murther or ſacrilege, whether it be thy father, 
mother, or any other whoſoener, that hath ſo offended : ſo ut be done 
for this end, to rde the Common weale of them, as of a contagion 
plague wnto it, Laſtly, Accuſation may not be vſed for gaine 
and lucres ſake, For ſuch Accaſers eſpecially are odious to all 
men. Another heathen writer could {ay thus heereof : * The wſe 


of this gaine full and bloudee el e, ts rung vp of late times by Om. 


corrupt cuſtome ; and was deniſed (as one Aper was wooat to ſay) 
but in ſtead of a tancline or dart to thruſt men thorow nith : [n locum 
tel repertuu. 

So that if men could keepe themſelues ſtrictly within theſe 
former boundes; then proſecution by Accwuſation would neither 
be ſo perilous to the Aecuſer, nor yet ſo hurtfull ynto others, 
but that it might (till haue a tollerable and profitable vſe in 
Chriflian Common weales. And then, that Khich Tull wri- 


teth, might haue place, where hee ſayth; that it « profitable to * Pros. Ros 
h une many Accuſers in a Common weale ; yet ſo, as that men be not —. 


abuſed by ſuch Accuſations, And thus much for proſecution of 


crimes by a partie. 


CHAP. V. 

Of the ſenerall acceptions of this word Officium : the ſignification of 
Inquiſitio; Quxſtio; Crimina ordinaria & extraordinaria; 
Cognitio ordinaria or perpetua, & extraordinaria : the reaſon 
why Enquirie by Office come in place of Accuſation: of En- 
quirie generall and ſpeciall. Enquirie ſpeciallex officio nobili ſi- 
ue mero, mixto, & promoto : the prixaleges of proceeding 
ex mero officio, aboxe the other. 


E Ow becauſethe aforeſaid Camtions be ſo hard 

£37 14 roobſerue, and for that Accaſation is ſo odious 
s andof fo perillous conſequence (albeit theſe 
toure points were kept) in caſe either the Ma- 
/ giltrate or people (among home wee liue) 


— ſhould not ſo conſtrue our doings, as perhaps 
we doe ſincerely meane them; therefore where — be ſo ma- 
ny difficulties incident to ¶Accuſation, leſt crimes and offences 
ſhou!dremaine wholly vadiſcoucred, and ſo vnpuniſhed, to the 
great detriment of the whole body of the Common _ — 

urch: 


L. ea quidem 
C. de accuſ. & 


inſcrip. 
* L. C. de Ap» 
nt. Procoſl, 

b. 13. 
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172. 

L.. Cde ohe. 
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trimom j. 


$ L.c6, flocari, 
Ls1.S$.hn# de 
act. e mti. 


L. St hong 
8 gde iudic. 
I cum hluſtam, 
H. de reb. creds- 
tis l/ (de iudic, 
& alibi paſlim. 
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Church: It was very neceſſarily prouided in moſt places of the 
world, to haue the /ndge: office by Enquirie to ſupply this want 
and ſcarſitie of Accnſers and parties, which is the other gene- 
tall meane afore ſpoken of, whereby offences may be brought 
into queſtion & examination. The Office or ductic of the /adge, 
is the cauſe efficient of this proſecution : and Enquirie is the pe- 
culiar effect and act, which in Criminall matters that cauſe pro- 
duceth ; or the courſe whereby the Office doth proceed; and is 
that kinde of proſecution, which is counterdiuided againſt Ac- 
cuſation, and proſecution by a partie. 

The word Officium in the Ciuill law (from whence it is taken) 
hath divers acceptions. Ir ſigraficth either pi ductie and 
thinges of conueniencie to be regarded andpracticed, ia the 
common life and ſocietic of man with man; or els ſome more 
publike function. And in this latter ſignification, wereade of it to 
be taken two wayes. By the firſt, for aminiſteriall function vn- 
to ſome Court, hauing iuriſdiction. And by the ſecond, for the 
power, authoritie, ot inriſdiftion it ſelſe of the Court. I doe ob- 
ſerue three ſeuetall miniſteriall functions termed in the Cimul 
lawes by this name Officiaw, The firſt are thoſe perſons, that 
were publikely appointed to preſent crimes vnto the Magi- 
ſtrates : as intheſe words: Qu per officium preſidibus nunciant ur. 
The ſecond denoteth vnto vs an Apparatour, as in theſe words: 
Officio, quod tris meritis ob ſccundat, non Curialem quenquam, nec 
ex cateru corporibus volumus e Cc. Thethird an Atlna- 
rie that entred the acts of the Court; as in theſe lau es: Officio 
tus magnitudints Aatis precibus poſſ alamt ee. And againe, * Offici- 
um Helleſpont: adyt, & rogawt &c. In both which lau es by the 
word Officrum, an eAtluarie is vnderitood, 

But Officuum ſignifying the author and 1riſdiftion of the 
ludge, is that porer, whereby he may deale of himſelte, without 
the petition or inftance of a partie. And this Office is exerciſed 
either in actions Ciuill, or in Crimmall, In actions Ciml's lome- 
times the ludge doth of Office decree a thing which he findeth 
to be equall beſides the action, and beſides the bond ( hereup- 
on the action riſeth:) and“ ſometimes alſo ſ vpon a point in e- 
quitie) hee relieuerh by his Office ſuch, as the ſtrict law giueth 
none action vnto. Cal itratu reduceth all cauſes Cuull, wherein 
aludge 
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a Iudge hath conuſance exrraordmarie , vnto theſe two gene- 


rall heads : Per cognitionem ( viz. extraordinariam , ine officio · L f. #.de ex. 


Iulicis fallam) aut de honor:bus ſine muneribus gerendis Ag 
aut de re pecuniaria diſceptatur, A ludge exerciſeth his autho- 
titic extraordinarie in cauſes Cinill , either when hee taketh 
knowledge of beating offices and functions; or of cauſes pe- 
cuniarie, 

But in cauſes Criminal hee ptactiſeth this authoritie of Of. 
fice; aut cum de exiſtimatione alicmius cognoſcitur ; ant ci * Calliſtrarus 
de capitali crimine queritur : when hee ſitteth to take know. ** 
ledge, whether a mans honour or reputation ought to be at- 
teinted; ot when he enquires and makes inquiſſtiom of ſome crime 
capitallʒ viz. whereby a mans libertie , countrey, or lite may bee 
endamaged, This Office Owid touched intheſs wordes: 


Tudicis Officium eft, vr res, ita tempora rerum de Triftib, 
Querere. 


The effect of the Iudges.Office, and the courſe which hee 
thereupon doth followe is called Enquerie, Inquirere (lait h Bar- 
tolus) eft *quaſi intus querere, diligentins abdita imdag are, ſecreta * Parol.inl. 
detegere, & mm indicium deducere. It is to ſearch into a matter — — 
deepely and carefully, that is kept cloſe, to bring it to triall of zes. 
iudgement, which it deſerueth. 

This Exqurrie in the old common wealth of Rome, was more 
commonly called 5 Qneſtio. Which word hath two ſignificati- 
ons in that lawe, The one more generall, ſignifying any enqui- = £5.C. 
rie: The other, that enqurie and examination, which was vſed Syllas, 

n bond ſlaues, and men ofthe meaner ſort, by torture. Que 

tonem ſic acciprmn , on” the Ciuill lawe to this purpoſe) 
non tormenta tantum, ſea omnem inqui/itionem C 4 ne 
(or as another reading hath it )deteftionem mortis. Where we ſee, 
that the worde [nqwi/itio is alſo vſed. Of this worde Queitio, 
ſuch as dealt by it, were called Q#eſtores: and fo doth © Vir + vg 
gil call Minor a ludge, queſitorem. Out of which (by abbre. #266 
uiation )came the worde queſtor,and qu. 

It is here to be remembred , that in the common wealth of 
Rome, before the people had conueied ouer, and graunted away 
all their power and authoritie vnto the Emperomr; they had in 

Ff themſclucs 
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I Liu, lb. ig. 
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themſelues ſoueraigne authoritie aſwell of puniſhing heinous 
crimes, as al other matters of importance.Crimes which be more 
heinous, were called publca crimma,crimes againſt the ſtate: a nd 
the other, priuata aelitta , priuate offences, being of leſſe impor. 
tance,and done but to ptiuate perſons dammage. The puniſh. 
ment for ſome of the publike crimet, the people teſerued to them 
ſelues onely : but ſome other of them were firſt put ouet vnto 
cercaine Officers purpoſely thereunto appointed, called O we/to- 
res ſine Qu eſitoros Parricidyy; becauſe they dealt in them (tor the 


molt part) of Office by way of Exquirie, Yet their dealing there - 


in was called Ordinaria cognitio & ordimaria Q weſtio: And the 
crimes which they enquired of, Ordinaria crimina, pon the 
ſame occaſion, 


In the fixe hundred and fifth yeere from the firſt foundation 


+ Tullein Brato of that Citic , it was ordeyned , that out of the ſixc Pretours 
& pro Cluents. ſot the time being, foure ſhoulde continually after.bee cho- 


ſen to bee Qu«ſtores of ſo many crimes allotted vnto their 
ſeuerall hearing and determining: and therevpon thoſe Ex- 
quiries were called not onely Ordmarie, but alſo Qn:/{tones 
perpetue ; perpecuall and Ordinarie Enquiries of ſuch crimes, as 
were ſo commuted ouer by the people. Vnto which num- 
ber Sylla in his Diftatorſhippe added three other kindes of 
crimes : and ſo there became (in all) ſeuen perpetne & ordina- 
ric queſtionetʒ and ſo many Q ««/itores of thoſe ſeuen crimes one- 
ly. For the coniſance of all other publi imes, did remaine 
ſill in the people, as aſore. 

But when ſo euet it happened either afore or after the ap- 
pointing of ſuch perpetual and ordinarie Enquiries , that the 
people (as it ſeemed good vnto them fur the time) did com- 


» Videtorum i · mit ouer vnto ſeuerall CMagiſtrates , * whether Diflatons, 


Conſuls , or Pretourr, the conifance of any particular pub- 
lique offence ; becauſe this was not ordinarrlie ſo done, but 
ypou that ſpeciall occaſion , and for that one Engurie, and 
they no ſer officers for that purpoſe: therefore it was (aide to 
be committed extra ordinem, and was therevpon called Qn 
vel copnitio extraordinaria. 

After this maner extra ordinem was a commiſſion of Cu- 
rie graunted to Fabins CMaximu the Diflatonr , againſt _ 
0 
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ofthe men of Capua, as were chiefe auctors of the conſpiracie, 
and defection from the Romanes.The like tothis here in England 
we vſually call a ſpeciall Commiſſion of Oter, and termuner, for 
ſome one matter. All other priuate and lefle crimes, the coni- 
ſance whereof was not teſerued to the people, were Engquired * Ls. Ke ot. 
ofand puniſhed Ordinariie by him that was Prafeſtus vrbi; And 
therefore they were alſo called Ora maria crimina,and the coni- 
ſince which he vſed therein , Cognitio ſine Q neſtio ordinaria, 
And this appellation and diſtinction of Ordinarie and Extraor- 
dinarte Crimes and Conifance of them, remayned after the po- 
pular Common weale was ſurpriſed by Emperours; being by 
this occaſion firſt begunne. So that Extracramarie is not that 
(as ſome doe ignorantly imagine) which is contrary to good 
order; but any thing ſwaruing from the vſuall and more ordi- 
natie courſe , and may bee both allowable and expedientz 
notwithſtanding it be ſo called, And in this acception thoſe 
wordes in theſe two rules are to be vnderſtoode and taken: 
viz, Ubi ſuboſt remedium Ordinarmm, ibi ceſſat Extraordinarium: 
And, V6i ceſſat Ordinarium, ibi Extraordinarium remed:um eff 
adzocandium, 
If it ſhall here be asked, why both the courſe of eAccuſation 
( whichin olde times was more vſuall) is now leſſe frequented; 
and alſo why Enquirie, that was counted Extraordinarie, is now * e,Supertis.de 
become an Ordmurie remedie, and * ſucceedes into the place of Rt. 
Accnſation : for further ſatis faction in this behalfe let ſuch con- mem#depublic. 
ſider that which followeth. — 
Firſt, let that be remembred, which hath bene ſpoken in the — 
next Chapter afore , touching the Perilland Hatefulneſſe of Ac- 
cuſation;, Next, * that things tending to an ende, ought to be + 55 
directed in ſuch ſort, as that ende may belt be attcined, And the 
ende whereunto any Lawe is referred, ought eſpecially to be 
conſidered in all both interpretation and practiſe of Lawes. 
Whereas then in the times of thoſe frequent eAccuſations, ſun- 
dry vniuſt vexations, conſpiracies , = calumniations , with 
== miſdemeanours in that behalſe, were very rife and vſuall: 


Therefore thoſe in auctoritie were forced (to auoyde innocent 
men from ſuch dangers ) beſides the former penalties, to make 
Lawes fr6 time to tine, holly 7 pel and keepe backe _— 

2 Orts 
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ſorts ofperſons from Accaſmg : whereby this kinde of proſecu- 
tion grew dayly to more and more diſuſe. So that it was requi - 
fire for teſtraint of Offenders, to expect at the Tudges handes for 
his Office ſake, this neceſlarie duetie of proſecuting Crimes; a 
courſe more voyde from ſuſpicion of ſuch calumniation: v-hcre- 
by that ende which the Law ſhot at,viz.to haue Offender; found 
out and puniſhed , was farre better, and with fewer inconuemi- 
ences effected. 

It was further conſidered by men of wiſdome,how the greac- 
neſſe of the mutuall petill on both ſides, did dayly drive both 
the eAcenſer and the ¶Accuſed, vnto vntollerable extremities, 
For when the eAccsſer had once vndertaken the matter to his 
owne apparant danger, if he coulde not proue it: was it not as 
likely /as it was eaſie) that he would rather ſecretly ſubcrnc vn- 
true witneſſes; then that by his enemies ſafetie, himſclfe ſhould 
be puniſhed ? A matter of fearefull inconuenience, conſidering 


t Abſentem, if. that it & Herter, an Offender in deede ſhoulde eſcape, then that any 


de pan 


Abbas in ca, 
mquil.de c cu- 
lat, 


man which i innocent, ſhould be puniſhed. 
On the contrary (ide, if the defendant finding him{elfe in 
dæede guiltic,ſhould propoſe his chalengesor exceptions in law 
againſt the eAccnſer ( which for his defence with luſtice might 
not be denied vnto him) can it be doubted, bur that he might 
eaſily alſo ſuborne witneſſes, for proofe of all his challenges; 
and ſo by auoyding the Plaintife from Accuſing. auoyd allo the 
peril he was in, how pregnant mattet ſoeuer did otherwiſe lie a- 
gainſthim? Whereby it might often happen that ſome vpright 
Accuſer ho euer for pute zeale of Iuſtice did proſecute, ſhould 
be endamaged both in their ſubſtance and good name; ſundry 
Offenders (ſhould eſcape deſerued puniſhment; and ſo the whole 
ſcope of ſeuere Lawes prouided againſt Crimes, ſhould be tru- 
ſtrated and quite ouerthrowen.And therefore in great M iſdome 
was this rigorous point of Iuſtice and hatefull courſe, thought 
good to be mitigated; and therefore by inſenſible degrees of cu- 
{tome, turned to a more moderate and ſaſe courſe,not onely fer 
the Proſecuter, but alſo for the defendant. For mitixs agitur cum 
nquiſiro counflo,quam cum accuſato. He that is couicted by way 
of drenſerion ( eſpecially by the Canon law) is more grieuouſſy 
puniſhed, then he which is conuicted vpon Enguirie, Which yet 
is 


Part.z. proceedings in courts Eccleſiaſtical, Is 
isalwayes ſo tied, that being aproſecution of Office; the Iudge 
needs not lend his — where he ſeeth good and pro- 
bable inducement to ground it vpon. 1 

All Exquirie is either General or Special. General Enquirie is — — be 
a preparatorie courſe proceeding of meere Office, purpoſed to en- gceure, 
quite and ſinde out criminous perſdns, within ſome certaine ter- 
rorie or compaſſe . This is of three ſortes, The firſt is general, 
inreſpe of the perſons; but — in teſpect of the fault: as 
when the Coroner inquireth of a murder ecmmitted, and no cer- 
taine perſon knowen : or an Ordinarie of a forgerie in ſome 
cauſe Eccleſiaſticall. And by this Enquirie general, in certaine * Lt. Ode 1 
ha nous crimes, euetie priuate perſon may exquere, to bring the pe. Virgin 
Offenders in by lawe to be juſtified . The ſecond is general in 
reſpect of the taultes, bur ſpeciall in regard of the perſons : as 
when ſome Hoſpitall, College, or Cathedral Church is viſited. 
The third and laſt is gener all, both in teſpect of the perſons and 
Faults, as a generall viſitation of a whole Dia ceſſe; or an Enqui- 
rie made by the grand Iurie at an eAſiſe ot Seſſions of the Peace 
for the whole Countie. | 

Special Engquirie is, when ſome certaine and ſingular perſon : Summa Anto- 
andcrime alſo, is enquired of, and brought by due courſe of 92-3 
iudgement vnto triall, to the intent to be puniſhed. This Enga- 
rie is done cither when there is a kinde of proſecuter beſides the 
Iudge, albeit the p_ bee of Office or when there is 
abſolutelie no proſecutet beſides the Iudge himſelfe, againſt the 
partie conuented. There may beſides the Iudge be ptoſecuters 
ofthe Office in two ſeuerall degrees, One — proſecute 
throughout the whole ſuite : as when an Information for the 
Q weenc alone, or for the Qncene and Informer, is = vp at the 
Common la we, and is termed by the lawe Eccleſiaſtic all, Of- 
fac nem prumotum. The other, which doeth but proſecute or ſolli- 
cite in ſome part of the ſuite ; as by furniſhing the Court with 
proofes, & c. which is called Officium mixtum, in ſome temporall 
courtes,a Relater. 

Like wiſe Officium promotum is of two ſortes. The firſt is, Aba: in e. 
when a man voluntarilie offereth himſelſe to proſecute, called — 
Promotor voluntarins officy ; and he differeth a litle from a Partie, 

The ſecondis, xhen the Court aſſigneth one to ſollicite the 'Of 


Ff 3 fee, 


1 with that which may bee done when the © 


30 | Cn Apologie of certaine Chap.s. 
fre, who is termed Neceſſarins promoter efficy, becauſe hee may 
not refuſe this emploiment. But when no petſecutet at all doeth 
flicre in the matter: then the Court onely doeth it in duetie to 
the Common wealth, and to ſee ſinne and diſordet puniſhed, 
Then is this Exquirie termed Ofſicium ſimplie, or Officium me- 
rum by the Canon la we, and by the Cinill lawes Officmm Nob- 
le, as of more woorth and dignitie, then the other courſe which 
is by a Partie, and at his petition and inſtance , For by a more 
baſe appellation (in compariſon of the former) that lawe tet- 
meth this, Officium CMercenarinm, ac ſi mercede aligua propo- 
fit 4 alterins pe tittom quaſideſerniret : that is, when the Office of 
the Iudge is (as it were) hired and employed, but at another 
mans becke, to ſerue his tune. For albeit in tempotall couites 
1 Craverta.Con- of other tealmes, long cuſtome (which is the Wel- ſptiug of 
1. all cheir iutiſdiction) hath * eſtabliſhed the veric ſame coutſe of 
eding in cauſes criminall, euen at the inſtance of a Parte, 


,* 


ee of the Court a- 
lone proceedeth : neuertheleſſe the lawe it ſelſe hath giuen 
greater priuiledges vnto proceeding of Meere Office, then voto 
the other : which was ſome occaſion alſo, why it was the ta- 
ther called Nobile Oſſicium [ndicis, The firſt ptiuiledge is, that 
whercas by laue nowe altered by Cuſtome, an Accuſer or Par- 
tie (properlie ſo called) is in danger of Pana taliomis, if he faile 
in his prooſcs, Propter preſumptam Calummiam : yet the pre- 

A ein- ſumption and entendment of lawe runneth not fo agaynſt a 

Ta ludge exercifing but the publike la wes by bis Office, as it doeth 

etiam de pa · againſt a Partie. And therefore is hee not ſubiect to that pe nal- 

© Tiniariart, 6, tie as a proſecutet is. Nas videtur facere ininriam, qui iure pub 

1 Lade mi [ico dritur. The next ptiuiledge by lawe yeelded vnto, ptoc ee- 

ding of Office in a Criminal cauſe, which is denied to a proſe- 

cuter, yea though he bee not an Hecnſer or Partie, properlic 
ſo called; is, that the Iudge proccediug 5 of Office may giue an 
othe to the defendant, to ns (ome criminall matter. But it 
is otherwiſe, when the ſuite is at the inſlance of a partie which 
proſecuteth, becauſe the defendantought not to bee driuen to 
furniſh vp his aduerſaties intention. Thirdly, an Ordinarie or de- 
legate eAd vniue ſſſtatem canſarum, that proceedeth of Office, 
is not bound to make ptoofes of the © fame (ſauing before his 


ſuperi- 
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ſuperiour Tudge, if an appellation be brought and doe lie) be- 
cauſe it ſufficeth, that the fame is apparant and knowen vnto 
himſelſe. But it is otherwiſe in a delegate of one cauſe, or ypon 
the inſtance of one, that voluntarily proſecuteth. Founldy,when 
the ſute js at the m#Faxce of a partie, contrarie proofes for proofe 
of the defendants good ſume, are admitted, But this need not 


Arg.c.in noſtr. 


be granted vpon proceeding of Office; becauſe * the law doth | — 
not entend and preſume againſt the ſinceritie of the Iudge, as — 2 


againſt the partie proſecuting. Fiftly, ypon the inſtance of a 
voluntarie proſecutour or preterrer ynto the Office, * fit litis con- 


» HoſlienCin e. 
cum clamor.de 


teſtatio (as Imay Engliſh it) an iſſue is ioyned betweene the two wu 


parties. But if either one be but a ſoliciter and aſſiſtant to the 
Office; or els a preferrer aſſigned by the Iudge; ot chat the pro- 
ceeding be of meere Office : there is then no conteſtation in the 
ſure (properly ſo to be tetmed) but a kinde of contradiction (in 
ſted thereof) required, betwixt the fame or denunciation c. on 
the one ſide; and the defendants anſwete by deniall oa the o- 


ther fide. Laſtly, when the proceeding is of Office, * (cuen af. be 


ter publication) moe witneſſes may be teceiued, becauſe the 
feare of ſubornation in this caſe ceaſeth, being the onely tea- 
ſon of that rule, v:z, that after publication moe witneſſes may not 
be receined : Inſomuch as depoſitions of witneſſes are alwayes 
publiſhed vnto the Iudge : But new witneſſes may not be recei- 
ued, when it is at the proſecuyon of a volantarie partie, for feare 
of ſuborning them in the pointes, where he findes the former 
depoſitions came too ſhort of his purpoſe. So that in 
theſe reſpects the rather, this proceeding of meere 
Office might be termed, Nobile Jndicus Offi 
cim. Thus farre touching Office 
and Enquirie 4 vertue 


thereot. 


CHAD. 
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Of Denunciation, 4 ſpeciall meanes of ſtirring wp the Office: the 
manifolde vſe thereof in the olde Common weale and Empire of 
Rome ; and at this preſent on the other ſide the Sea ; the generall 
acception of that word : foure kindes of Denunciation : how they 
differ one from another. what is required in them : and when a 
Denouncer s to be condemned or excuſed of expenſes. And what 
courſe of dealing again(t crimes and es ts holden both in 
Courts of the Eccleſiaſticall commuſſion, and in ordmary Courts 
Eccleſiaſtical in this Realme, 


Vt becauſe it is not poſſible for a Iudge of all o- 
ther men by — alone to haue knowledge 
of moſt crimes committed, ot probably enten- 
ded to be committed: there fore haue thoſe 
lawes deuiſed ſundrie meanes tobring and pre- 
ſerte them vnto his knowledge and Office. A- 
which Denwnciation is principall , —1 indeed io gene- 
rall; that (by ſundry writers) it is made a third and ſeuerall kinde 
of proceeding againſt crimes, and by them counterdiuided a- 
gainſt eAceaſation and Enguirie, In which teſpect, Ithinke it 
not inconuenient for the preſent purpoſe, to haue the nature of 


Chap.6, 


it alſo ſomething opened. Neuettheleſſe it is in deed ro diffe- 


' Spec. ii. de de · rent courſe from Engquirie, but a ſpeciall meanes or inſtrument 
nunc, nu. 16. 


elictendi potentiam in Aclum : viz. of drawing the Iudges power 
and Office into action by Enquirie. Denamcration in a generall 
ſignification may be deſcribed thus; wiz, eA relating of ſome 
mans crime vnto a Iudge, to the end to haue the Offender reformed 
or _ ; yet without that ſolemme inſcription by the Denouncer, 
which the lam require tim an Accuſation. 

But Iholde it requiſite firſt to note, what vic hereof and aſſi- 
ſtance vnto the Office of Enguery, the olde Remaner had in their 
polic ie by Denznciator:; as it isrecorded to memotie in the Ci- 
uill la wes of that people, Which I do the rather in this place, as 
in the former — I haue done, to meet with the childiſh 
and ſiniſter conceit of ſome; who ſuppoſe cuery thing deuiſed 
and brought in by any Canon, how olde or neceſſatie ſoeuer it 
be; to be no bettet then Popiſh & Antichriſtian; and eo ipſo( with- 


out 
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out further adoe or iudgement) to bee condemned, For (I 
hope) they will not judge the lawes and policie of the Ro- 
manes to be Popiſh, Antichriſtian, or — In being (for 
ciuill prudence) the wiſeſt and mightieſt people that ever was, 
and altogether Heathens, when thoſe lawes were framed and 
practiſed. 
Ofthoſe, whom we now commonly call Denunciators, the 
law Ciuul hath two forts, One fort are thoſe, who (being pri- 
uate men) doe willingly = gaines ſake) denounce others, OF 
theſe * that law thus ſpeaketh : As no man 1 at firit compelled : L. Rex qua,) 
Nunciare, to denounce any crime againſt another : ſo cannot ſuch a | Aa __ 
Delatonr deſiſt, when ir pleaſeth himſelfe. So that theſe be both 
Nwunciatores and Delatores, Of theſe Delatonrs (being a kinde 
of Parties) I haue ſpoken before. 
The other are — teaſon of ſome Office or publicke 
charge, layed vpon them, ate to Denownce offenders vnto the 
ludge, to be by him proceeded with, vnto puniſhment, Theſe 
(in general) by the — Conitantinas haue this title gi- 
ven vnto them; * Pablice ſolcitudings cura, the care and regard L. . c. decu. 
of publike watchfulneſſe. His wordes to that purpoſe be theſe : dd n 
In quacungue canſa reo exhibits, fine accuſator exittat, ſine em 
publice ſolicitudims cura perdaxerit; ſtatm deber Q neitio fieri, 
ut noxins puniatur, innocen; abſolnatwr. Where (we ſee) the two 
kindes of Criminal proſecution are touched, and theproceeding 
of Office, is there counterdiuided againſt Accuſatiom. 
And theſe hauing ſuch charge, be alſo oftwo ſeuerall ſortes. 
The firſt whereof, beſides their Denunciat iom and relating of 
crimes vnto ſuperiour Magiſtrates, had authoritie alſo to enter 
into ſome Enqurrie and Examination. Of theſe, certeine were | 
called Curatores Viarwm, who alſo had a kinde of juriſdiction Hf fdeva 
for meaner faultes committed in the high wayes, and had two Dion C 
Lifores or Sergeants (for that purpoſe) attending them, They "4+ 
enquired of Office vpon offenders and diſturbets of the pub. 
like peace in high wayes, Others were called Latrunculatores, 
who ſonght vp, and made generall E£xquirie for offenders, and 
perſons to be ſuſpected; being not akogether vnlike vnto out 
Presa CAMarſhalles, 1 reade * alſo of ſome called . that, 1 UAA 
is, ptincipall conſeruatours of common peace and tranquillitie, # d 
Gg Theſe © 
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Theſe alſo, preficiebantwr diſcipline publica & corrigends mori- 

„Lnge bus. There were alſo men having charge and Office, not vn- 

mun.& hon. like to theſ: Conſernatowrs called Stationary : whereof one fort 

» L1h. ff. called CAfilites Stationary & lmitibus Impery prepofiti, did pro- 

de of, przt- vide for the common peace, and alſo for the ſecutitie of way- 

: faring men in the high wayes, eſpecially about the borders of 

their prouinces; hauing authoritie to enquire and examine any 

perſons, who they were, of what condition and ſtate of lite, 

from whence, and whither they travelled, And theſe madere- 

lation to the Magiſtrates of ſuch ſuſpected perſons, as they 

found; and of the whole Ratc of things abroad, Another ſort 

ta. Cdecus called allo Srationary ſimply (without addition) were onely to 

riols & Seati®» make Engquirie general, and to denounce and — crimes; 

and after to furniſh the Office with proofes of the crimes dete- 

Red by them. And theſe were of the ſecond kinde of ſuchpab- 

like denouncers, having none authotitie to make examination, 

but did onely generally enquire of faultes, and preſent them vp. 

4 L.7.coquden, Such were called alſo by this appellatiue name, Officium:+ as 

; in that law of Gordiamus the Emperour, where it is ſayd to the 

purpoſe in handling, thus; Ea, que per Officixzes Pre de- 

nunciantur, & citra ſolemnia Accuſationum poſſe perpendi incog ni- 

tum non eſt, Verum ſi falſir necne Notorys inſunnlatxs (it, perpenſo 

i L.1.C dept» indicio,drpici debt. Theſe were called allo Officiales; and 5 che 

cC6ůHhiefe of them thathadjouerſight of the reſt, were named Pri- 

6 L.Qui mates Officiorum. And of them this law is to be vnderſtood, 

CLI vir. Sine quicungque alin eAccuſanerit, vel ad Officixrn nunc1a- 
werit. 

Other parts of Chriſtendome ( where the Cimill la ves haue 
place) euen to this day doe teteine ſome the like Offices and of- 
ficers for the ſelſe ſame purpoſe, though vndet other names. 

7 Barolinl.Di- In ſome countreys men of thoſe — being in tow nes, 
Ae are called Decani; and in cities, Capita Centenariorum; who 
keller in 1.5i Ya- haue this miniſterial charge layed vpon them, to enquire of 
cantia.C,deb®- miſdemeanours done within that quarter or warde, which is 
committed to their charge; and to denounce or preſent them 
vnto the Magiſtrates. And by the writers in that law, theſe be- 
ing dealets in temporall Courts, and matters, are teſembled vn- 
to che like Officiales Iurati, that are there in Courts Eccleſiaiti- 
call 
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call. The citie of London hath in euety Wardcenteine yerely ap- 
pointed to a purpoſe not farre vnlike, who are called the Ward- 
mote engueſt, And for Courts eccleſiaſtical the like be here in e- 
uery pariſh yerely appointed, called Church. warden, and Side- 
men, or men. 

Vnder the gencralitie of this word Denwreiation, three ſeue- 
rall things be conteined. Firſt, when denwnciationis made to the 
Magiſtrate, by any hauing aparticular intereſt; it is called Qn. 
rela, a Supplication or Complaint, Such is that in S. Lale, Re- 
menge me of mine aduerſarie, ſayth the widowe vnto the wicked 
Iudge. 

* when it is made by ſuch, as haue no particular in- 
tereſt; it is called Delatio, But when it is done per eAdwcatos 


+ Luk 1. v. 1 


* Ldelator. Lade 


fiſes, (ſuch as the Atturney _ or by other officers purpoſc< we h. 


ly thereunto appointed, then is it properly called Denunciatio, 
ve An Information or Preſentment, And thus much touching 
Denwnciation in T emporall courts onely, * 

Denwnciation generally taken, as we gather out of both the 
lawes Cimlland Canon, is of foure ſeuerall kindes. The firſt is 
called Exangelicall; the ſecond Iudicrall; the third Canomcall; 
andthe fourth Rega/ar. 

Enangelicallis - wo which proceedeth by thoſe degrees that 
our Sawonr Chriſt pteſcribeth in the Goſpell. There be two ends 
hereof, * The principall end is, to procure repentance & amend- 
ment in him, which offendeth. The ſecondatie end* where this 


i Matt. 18. V.; 
Spec. tit. d. 
Por. c. no- 


cannot be effected; is to reſtreine others from the like, by his K 


puniſhment ſpirituall, onely touching the ſoule; but not a 
temporall penaltie, either directly or indirectly. But albeit the 
purpoſe of this denwnciation be the parties reformation; neuer- 
theleſſe if the crime be ſuch, as hindereth the execution of his 
eccleſiaſticall function the Iudge of Office,is alſo to depoſe him, 
from his © Orders. 

Concerning Denunciatiom Exangelicall, queſtion is mooued 
by the Schoolemen (who in my poore opinion doe handle it for 
many points, both learnedly and wdiciouſly) whether in this de- 
nunciation thoſe degrees of monmion firſt priuately to the partie 
offending, and afterward before two or three witneſſes, bee 
neceſlaric , aud at all times to be obſetued in all crimes and 
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offences indifferently, before the offender may be denaunced of 
them, vnto the Eccleſiaſticall Magiſtrate ? 

For reſolution whereof ; wee are to diſtinguiſh berweene 
hidden or ſecret, and publike or open crimes or offences. If they 
be wholly hidden and ſecret; then indiftintly thoſe degrees 
of monitzon there preſcribed, are firſtto be obſerued, before it 
may be denaunced to the Iudge; whether the offender by pro- 
ning amendment and ſhewe of griefe, doe giue any hope of 
his repentance and reformation; or doe giue none at all: ſa- 
uing where —.— is of — qualitie, as that 4 — to 
ome great and important dammage bodily or ghoſtly of the 
whole bodie of Church or — weale, or of — parti- 
cular perſons : as, if it be Hereſie, Confpiracie, or ſuch like. For 
inſomuch as ſuch one ſenneth herein, not only againſthee (as the 
text ſpeaketh) but againſt others alſo, albeit they knowe not 
thereof : therefore thou oughteſt forthwith Enangelcalh to de- 
nowce and preſent ſuch an — — — the 
entent the publike danger may be ſpeedily preuented: conſide- 
ring that (on — of — to be preferred before any 
particular perſons fame : and the detriment (whether _—_ 
orcorporall) of the whole Church or Common wealth, is ra- 
ther to be regarded and auoided, then an euill fame againſt one 
—_ which(heereby)may perhappes be raiſed and bruited 

road. 

k Concerning crimes or oftences, we are to * that 
they may be ſayd tobe + pablihs or pe two maner of wayes: 
-—— om en — are committed — or when bein — 
yet — publiſhed abroad, and the offender is famed & brui- 
ted, to haue committed them, Now ifby either of theſe wayes, 
an offence be made open and pie; then it is to be denounced 
vnto him that hath authoxitie to corre it; yea though neither 
g. ofthe ſayd momtion; haue bene precedent, For ve ate to pro- 
uide, not onely that he which hath offended, may be made bet- 
ter and brought to repentance : but alſo that others to whoſe 
knowledge it is come, be not ſcandalized & offended ; 
according to that rule of S. Pa. Rebuke « 

: 7And (as a ſchooleman 
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by the puniſhment. But he goeth in this point further; That ii bo 
but in the way to be publiſhed & made knowen abroad, though 
not as yet bruited; neuertheleſſe it is to bee d ed to] Judge, 
that the ſcandale which night ariſe thereof, may be( aforehand) 


pteuented. So that if the chiefe end ofthis Dan cannot: 
yet the ſecondatie end may hereby be attained, 
Neither ht any man inregard of this Denunciation feare to be 
accounted malicious (laieth'S, Augmnſtine:) for you are rather blame ' Anguſt.ad Ma- 
woorthie, if — e, r ſhall ſuffer your brother to pe- 
them m anthoritie. And againe, * Sine plettondo, fine ignoſcends, * Augult.ibid. 
hoc bent agitar, vt vita hominum corrigatuy , It is very good to 
bring mẽ to reforme their liues,whetherit be done by puniſhing 
them, ot by foi beating them. | 
All Denunciations Enangelicall * (fo they be duelie brought Net 
afore him) the eccleſiaſticall Iudge is to admit, becaule they be & wdios. 
referred onely tothe parties reformation, or reſtraint of him and 
of —— — But his proceeding in them, is 
(for the molt part) ſummatilie and not Iudiciallo : and as a ſpui- 
tuall Father,rather then a lunge. 
The next kinde,termed Denunciation Iudiciall, mreſpeRof 
the Dexoancers aud matters demo cd, is einher pablibs or priuato. 
* Pablike, is tit rolatiom ot ſolemne of ſome crime, + D 
which 1s made vnto a competent Iudge, whether Cimilt or E- dude C. 
cleſiaſhicall, by publike Officeys thereunto appointe bereup- fg ts 
on the ludge of his pure and meer Office proceedeth by due Ja- Sor tr 


diciall courſe ot ſpecial enquirie,to the acquital & clearing of the copusin Snado. 


—— if he be found inwocent; or tothe puniſhing of 
im by ſome penaltie bodilie and temporall, which is the peculi- 

at end of this Iadiciall denwwnciation, vnto which alſo no Aonition 

is required to proceed, 

But [udiciall and primate denunciation is that, which may bee 
preferred by a prinate perſon in reſpect of a particular intereff 
that hee hath, as being either hurt, or particularlie grieued by 
ſome fault or offence committed by another. The ende hereofis, 
not onely the puniſhment of the offender ; but that the den- 
cer grieued,may be reſtored or preſerued harmeleſſe. 

explanation of the latter oftheſe by examples: firſt in a 
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44 As Apologie of certaine Chap. 6. 
al court; as when he that is oppteſſed, is a bond- 
man ot is ſubiect to another maus power (as an apprentice is:) 
ſo that hee hath none ordinaric action againſt his — that 
doeth wrong him, but by this Judicial denwneration; is forced to 
flie vnto the /adges office tor remedie. In a court eccleſrafticall; as 
when a religious perion, who hach no direct action agaynſt his 
Prelate denownceth ſome grieuances done ynto him, by his Ab- 
bot ot other ſuperiour : or when as the poore of an Hoſpitall doc 
denownce and relate vnto their viſuour ſome offences or grieuan- 
ces done to tbem by the maſter thereof, requiring puniſhment 
and remedie therein by his office,in due Ce And theſe 
two Indiciall kindes of Denwnciation are molt frequent in this 
Realme, boch in Ordinarie courtes, and alſo in courtes of Com- 
miſſion,tor cauſes and miſdemeanors eccleſiaſlicall. But the firſt 
of them more vſuall in Ordmarie courts : & the ſecond in courts 
of Commiſſion, 

The third kind of Denwciation is Canonicall, (fo called, be- 
cauſc it had his originall from that lawe; ) and it bath alſo vnder 
it two kindes. The one more ſpecial, to bee preferredand made 
by him onely, who hath intereſt of having ether his Prelate or 
Paſtonr good, or els ſome eccleſiaſticall perſon good, who is vn- 
der his juriſdiction. And the end of this Denunciatiom is, to haue 
ſuch (being criminous) to be remooued from their adminiſtrati- 
on eccleſiaſtical, The other Canonecalldenwnnciation is more ge- 
nerall, in that it may be preferred by any whomſocuer; and con- 
cerneth either the hinderance ? or diſſoluing of ſome mariage 
contracted or to be contracted, within the ces forbidden: 
or cls the deſiſting from ſome ſinne, which is of that qualitie, that 
it incteaſeth by multiplicatiõ of Acts in the ſame kind. or by con- 
tinuance of ſome one Act, and whereinthe Denowncer hath none 
other particular intereſt, then as cuery Chriſtian hath beſides, 

e laſt kind called Regular, is that Denwneiation 5 which is 
bliſhed by any perſon in Chapter touching ſonic offence of his 
other, committed contrarie to the locall and poſitiue rules or 

ſtatutes of that place; to the intenthe may amend it hereupon, 
rather then that it ſhould come to a more publike denwnciation; 
and from this,there lieth none Appellation, 

The two fult kinds of Denwnciation,viz. Enangelicaliand Ju- 
diciall, 


ho 
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diciall,doe differ the one from — other in — points, — =. 
ſpeciallie in theſe following, Firſt, * cuery one (though he be in- in n. 
mous for ſome crunc — — ſo he petſeuete not — 
in that crime (ill) is admitted to denownree another Exangelically: 
becauſe it is indefinitelie commaunded by Chi, as a neceſſarie 
office of Chriftian ductie, for reclaiming of our brother from of- 
fending, But none are to bee admitted to the publike Ide 
denunciatianʒ beſides thoſe which be ſpecially thereunto appoin- 
ted: ſauing that the Canons do compell all Clerkes to deu e. c. Qui 
the crimes of other perſons eccleſiaſticall: and to the prinate ind- on —.— 
ciall none but ſuch as haue ſome peculiar intereſt. And in this caſe 2 
it forceth not. though ſuch do euen then perſeuere in a crime; be- cen 
cauſe vnder pretence of crime no ma is to be repelled from pro- 
ſecution of his right. | | 
Secondly,Enangelicall denunciation is referred to the amend- 
ment ofthe offender ; whereas vpon the pablike /adiciall, his pu- 
niſhment is propounded for an end thereot:and the prinate is re- 
ferred both to ſuch puniſhment, and that the thing be reſtored, 
andthe denowncer allo preſerucd harmeleſſe. 
Thirdly,vpon Exanyelicall denunciation there is no procee- 
ding in foro contentioſo, or iudiciallie, but onely in Pantentiah : 
whereas vpon Judicial denunciation, chere enſueth a due courſe 
of lndicial proceeding ; and thereof it hath his name. 
Fourthlie and laſtly, in prinate indiciall denunciation or witneſ- 
ſes (other then ſuch as be lawfull and without iuſt exception) 
are admitted; becaule it lieth for reſtitution of ſome thing: Bur 
in Exavgelicallfor proofe of the firſtprinare moniti6the 
cer alone muſt (of neceſſitie) be admitted for the witneſſe, if the 
denounced doe denie the fault: and for proofe of the ſecond mo- 
nition, any one other (together with the denowncer) may bee! e 
admitted for two witneſles, though both of them happen to — 
bee infamous for ſome crime in times paſt by them commit- | 
ted; ſo that at ſuch time of dewonncing, they perſeuere nor in | 
the crime, | 
But albeit the lawe be thus, for admitting of ſome and reie- | 
Qing of others from demonnemyg : yet throughout all Ira and in 
other places of Chriſſemdom belides; *Caſtome in both courts hath , Vitta, ) 
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ther hee doe it of his owne yoluncaric minde, or by occaſion of 2 
Charge and duetie in that behalfe laied him . The reaſon 
hereotis; for that the Common wealth intereſt to haue 
offences puniſhed : which could not ſo readilie bee done, if by 
this way of denouucing they were not at all brought vnto the 
Magiſtrates notice. Amatter otherwiſe likely to happen by tea- 
ſon of ſo mauy difficulties that accompanie Accnſaon, and ſo 
many exceptions, which may (by lawe) be taken both agaynſt 
a ———— — 
Thoſe who haue a publike charge ng and Pre- 
— in — or in Eccleſiaſticall 
courtes, ou paines otherwiſe to be inflicted ypon then) 
to preſent ſuc es as come to their knowledge; yea though 
— they be not opened or publiſhed commonly — 
Likewiſe in courtes I cl this kind of publike denawcra - 
tou ought to preſent fome matters, which the lawes (perhaps) 
doe not puniſh at all: as namelie, if any kill an Outlawe or Bax- 
mite, in places where ſuch lawe is ſtill in force. Alſo ſuch Officers 
mult preſent all caſuall violent deaths: becauſe albeit perhaps 
nothing doe pteſently but that ſuch death did caſuallie 
happen: yet in proceſſe of time, it may fall out to be diſcoueted, 
b 
ly, hen ſuch as haue charge to 5 ly, and 
to ——— know — nn 
be committed or not, (a thing which may in ſuch crimes 
whereof no traces or ſooteſteps after the fact canremaine; 
as in Ada/terie,diffamation, and ſuch like: )ot where a fact doeth 
appeare,butthe eAarber thereof is not knowen (as may bee in 
murder, ſacrile ge. forgetie, &c.) in both theſe caſes, if the conuns 
voyce and fame doe runne againſt any perſon in particular, they 
are bound to pteſent euen ſuch fame of the as wel as the 
crimes rogether with all che circumſtances they can 
learne thereof, & who be more perfectiy inſtructed touching it, 
that perhaps can giue particular and more full euidence. 

He that is a dewowweer by vertue of his Office,is alwayes in his 
preſentment; to obſerue, that he bee not found to haue preferred 
matter agayoſt anic, by wenfeft calummiation or wiltull conſpi- 
racie, For iſ this appeare euideutlie to the Judge, — a 

lite 
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publique denonnceow is not only to pay charges vnto him, whom 
he hath maliciouſly vexed; but is other wiſe alſo vpõ the Iudges 
Office to be puniſhed , tor a Calummiatonr, But for Calnmntation 
! onely preſumed( which is then entended and preſumed, when * 1.3.C.quiaces- 
the defendant is cleared, onely becauſe nothing can be prooued — 
againſt him : ) chen he that is a Denoumc our by reaſon of his 
charge layd ypon hum,ſhall not be preiudiced. Neuertheleſſe he 
that is a vo/untarie Denownceonr or preferrer, if he doe but faile * Cle in 
in his proofes, ſhall be thereupon condemned in expenſes, and — 
be otherwiſe alſo puniſhed; albeit not ſo deepely as an Accuſer, Tide Angel.de 
yet extraordinarily by the Iudges Office; becauſe at his inſtigati- c,Qualirer. - = 
on and ſolliciting, the Office doeth almoli no leſſe. then an Ae- % cur. 
cuſer doth. The reaſon hereof is, becauſe in that he proueth not 
his Complaint; the Lawe pte ſumeth cuen hereupon, that he did 
but moue it by Ca/wnniation, for yniult yexation, Which thing 
doth often keepe euen many good men backe from all Den- 
ciation of crimes, whereunto they are not ſpecially bound; asS. 
ſine teſtifieth in theſe words: Good men (for the moſt part) * Auguſt, Hom. 
doe beare with other mens famlts,and holde their peace; — _ * 
want ſaſſicient enidence in lawe, to approme that to the Indges, which | 
themſelnes knowe, 
Vet there be certame caſes, whereby euen apriuate Denounce- 
our and Informer (halbe excuſed t16 any Ca/ummration preſumed 
only: viz.,when he makes not proofe ot that which he obiecteth. 
The firſt is, when he did — it by a kinde of Neceſſitie: as 4 1,cumfarrem, 
when the heire proſecuteth the death of him, to whõ he is heire, ©4ebis qu 
Secondly,when it proceeded 5 ypon an extreme griefe; as when 2 — 
the husband accuſeth his wife of adulterie, and yet perhaps fai- « 
leth in proofe. Thirdly,when the Crime © is very enormious; as C. de fa 
for Comning,Treaſon,c+c. Fourthly, 7 when a great cuil fame did N Atte. G n. 
runne thercupon, Fiftly, when the Denownceonr prooueth, that lier. deadulter, 
he heard the infamie ſpoken of, by men worthy to be credited. t 
Sixtly,® when his witnefles pretending to him they could proue, Ang pu. 
the Crime, doe deceiue him. Laſtly, ** when he maketh halfe a h, 
good proofe, as by one witnes without exception; which the Cu- un Ad d 
wilians terme Semiplenam probationem, For in all theſe Caſes, the Hed, 
preſumed and entended Calummiation (grounded vpon this point 
onely, for that the Denonnceonr failed in prooſe) doeth — 
| H h ceale, 
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ceaſe, But otherwiſe, the aforeſaide generall rule of condemna- 
tion in expenſes, &c. is to be obſerued. Thus much then of De- 
nunciation, the moſt vſuall and generall inducement of a ludges 
deſcending to Enqumie ſpeciall againſt a particular perſon, tor 
ſome ſuppoſed Crune, 

Nowe it followeth to ſhewe ( ſoneere as I can ) what courſe 
of dealing againſt Crimes and oftences is holden both in the 
Court of Eccleſiaſticall commiſſion ( which of the two is more 
egerly impugned ) and alſo in ordmzarie Courts Eccleſrafticall, 
at lealt ſo farre as by Lawe is warrantable, if an appellation be 
brought. 

The matters handled in the C ommiſſion Eccleſiafticall,are ſuch 
Crimes Eccleſiaiticall as arc ſpoken of in the firlt treatiie: be- 
ing aggrauared ( abouc the ordinarie courſe of them) by ſome 
circumſtance of moment. Alſo theſe befides, attaching, and 
conuenting of /eſuites , Seminarre Prieftes and recuſanti of both 
ſorts , execution and puniſhment of the breache of certaine Statutes, 
as touching her Mareities lawfull ſaperioritie Eccleſtaſticall, yeel- 
ded ynto her Highneſſe by Parliament · the Statute for vnformi- 
tie of (ommon prayer, and the Statute to reforme certaine diſorders 
in the Miniſters of the Church : punithing of Libellers , launde- 
rous reports, and diſordered preaching againſt Perſons and matters 
Eccleſiaſtical by lawe eſtabliſhed: miſdemeanors about Mar- 
riages: conmenticles, tending to ſchiſme : Abuſe and contempt to 
Mmiſters : exceſſine v ſuries, ſumonies , inceſts, adulterier and other 
foule mmcontinencies, ſubornations of periuries in matters Eccle- 
ftaſticall, and ſuch like: when (either by reaſon of the power 
of the delinquents, or through ſome materiall circumttance) 
they be not ſo readily and eaſily reformable, by ordmarie iuriſ- 
diction, 

Theſe matters are brought thither, when Ordinarie be noted 
of negligence in giving redreſſe: ot when they defire aide, eicher 
for the greatneſle of the partie, whom poore men dare not pre- 
ſent or denounce, or forthe delinguents often remoouinę from 
one Diæceſſe to another, ot for the dwelling ofthe witnelles elſe 
where, or for the offenders frequent, frivolous , and chargeable 
_ for ſuch like conſiderable occaſion: or vpon credible 
wtormation made by ſome great perſonage, or of tome that be 


in 
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in that Commiſſion, or being referred from her Maieſtie,or from 
the Lords of the Connſell: or vpon complaint of ſome partie juſtly 
gricued,otherwile being without remedie: or by complaintofa 
whole Pariſh,or of a great part thereof:or vpon frequent relation 
of ſundry credible perſons taking offence and griefe thereat(and 
ſetting downe particular euidence of the facte ) or in aide and aſ- 
ſiſtance of ordmarie Iutiſdiction: as when the delinquent hath no 
certaine place of abode: or laltly by ſome notorietie of the fall, as 
by the parties knowen hand-writing : or for a matter done in 
great aſſembly of people, and ſuch like. 

Hereupon Articles be framed , wherein are conteined the 
place, time, and oftentimes the perſons able toteſliſie & informe 
furthet, and all ſuch other circumſtances and /ndrcra, (which I in- 
tetprete as the worde is commonly vied Exidences, )tending to 
the plainer manifeſtation of the Crime, The Articles are peruled 
and allowed to be incident to the coniſance of that Court, and 
conteining ſufficient detection to open a way to proceede (b 
way of further enquirie ex oſſicis, into that crime) by one of thoſe 
three ( ommuſſioners at the leaſt, (whereof one is of the Quorum) 
that doe ſublcribe the Proceſle, for conuenting of the tie. 

This Proceſſe is cicher by way of Citation (commonly there 
called /etters miſſine ) or by way of attachment, when the — is 
fugitiue,or flitting, or the Crimes be grievous and publikely offen- 
fie, ſo that it may probably be feared, he will lurke or ſteppe out 
ofthe way for a time, But in both courſes, ſome one is bound to 
the Queenes Maieſtie to proſecute, & to furniſh the Court with 
witneſſes for proofe of the matter, not to compound it priuately, 
and to pay charges vntothe partie, if it ſhal appeare he hath bene 
( without iuſt cauſe ) troubled, Vet where the Commuſſioners 
themſclues are ſufficiently enformed Indicys, vix. with exident 
matter againſt the partie, and where no ſuch proſecutor or relator 
doeth offer to follow it, ( ſo that the Court it ſelfe takes chiefe 
care of the proſecution )in ſome like fewe caſes, ſuch bonde is 
omitted. 

Nowe when as the partie appeareth ( for ſuch iuſt conſide- 
rations as here aſtet are debated and prooucd lawfull) he is re- 
quired on her CMateſtres behalfe , to take oathe to anſwete the 
Articles or Interrogatories truely, (being matters of his one 
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facte and knowledge, ſo farre foorth as by la we he is bound) be- 
fore euery particular thereof be made knowen vnto him; leaſt 
afterperuſall (afore his oath taken) he be drawen by counſell to 
anſwere cautelouſly, indirecily, or wholly to refuſe to make an- 
ſwere: perhaps, becauſe he ſees they t him ouer neerely, as 
coniectuting by whom they may be procoued, But after the 
oath is taken ( in ſetting downe his anſwere) he may conſider as 
aduiſedly, and deliberate for ſo long time, as in any reaſon may 
be deſired. 

And thus farre ſoorth the partie conuented , is ( for the moſt 
part without any partie at all) proceeded with, but ex officio 
Iudicum nobilt vel mero : tothe intent, he may not bee priuile- 
ged to ſay, that he is not bounde toanſwere; being at the ſuite 
of the Office , and duetie of the [wdge ( for the publique in- 
tereſt ofthe Church and Common- weale) as perhaps by Lawe 
he might, if it were at firſt preferred and —— by apartie, 
But after he hath perfitely anſwered them (for the moſt part) 
a partie is then made; ho ( if ſufficient matter be not confeſſed 
thereupon to proceede vnto a iudgement , ypon the Articles 
and anſwete) doeth take ypon him toprocue it by witneſſes; 
and then [nterrogatories , exceptions againſt witneſſes, and other 
defenſes, ( for the conuented partie)are vſed almoſt wholly,as in 
Ordinarie Courtes, By which making of A partie, that which 
was merum oſſicium aſote, doeth afterward become officrum mrx- 
tum, vir. ex mere c promoto, 

When the matter comes to finall iudgement, if the par- 
tie bee conuicted, hee is puniſhed either by penance , ( for his 
reformation , and for ſatisfaction of the Church offended ) or 
by impriſonment , fine , or cenſures of the Church, or by ſoma- 
ny of them, as is thought fitteſt, or by him or others moſt fea- 
red, or to be moſt conuenient, weighing alwayes the qualitie of 
the perſon, and the effence, together with other circumſtances 
thereof. 

In ordinarie Iuriſcdiction, Crimes be vſually proceeded againſt 
either ex officio promoto, that is, at the inſtance and petition of 
ſome, that will voluntarily ſtirre vp and ſollicite the Judge on- 
to his duetie : ot elſe ex officio Imdicis mere, In the tuſt of 
theſe, albeit the partic conuented is bound to anſwere marters 


by 
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by oathe (if it bee required ) ſo they bee not of the Crime ob- 
iected: yet the rule is, that he is not bounde to anſwere (ypon 
oathe ) touching the very Crime it ſelfe , notwithſtanding a 
fame doe runne hereupon , vntill he ſhalbe enioyned his pur- 
ation. 
. But when an Ordmarie proceedeth 5 a crime, without a 
artie promouent, viz. ex officio mero: then his proceeding muſt 
* grounded either ypon a preſentment of a fame,or of thecrime 
(made by ſuch as be ſpecially. deputed theteunto, as Church. 
wardens,&c.)or proued by other witneſles,or elſe ypon notorie= 
tie of the falle, ſpeeches and information (of credible perſons 
touching ſuch fame or ſcandale the nſen) brought often 
vnto his cares (which is called c/amoſa inſamatio) or by ſome o- 
ther courſe allowed by lawe to be ſufficient, to open a way vnto 
ſuch proceeding, 

Ifit be vpon a perfite preſentment of the crime or fame there 
of, the ludge may ſafely without doubt of nullitie or grieuance 
in that behalfe proceede ex officio and ſo may vrge the partie 

reſented to anſwere vpon his oath , touching the very crime it 
elfe. Zut ifthere be no ſuch preſentment, but clamoſa inſmmnatio de- 
lata ad anres ſu u, or ſome equiualent matter, whereby the partie 
becomes offenſiue and ſcandalous (though no man will proſe- 
cute or preſent him) yet the Iudge may and ought — of 
very duetie, to proceede vr o the examination of neighbours 
there abouts, touching ſuch fame or crime : which ſume if it ſhall 
be by ſuchenquirie found and prooued, then he may — 
as afote. But if ypon ſuch denunciation and notification had from 
credible perſons, and the crime being not declated to be notorixe, 
not none inſamie or ſcandall — or preſented, nor any other 
ſufficient meane to open way to ſuch Exquirre, he ſhal neuerthe- 
leſſe proceede, and vrge the partie to an{were of the very crime 
vpon his oath : this (ot it ſelfe) ſhall make none errour ot nullitie 
in the procecding , albeit not warrapted by lawe. For if the par- 
tie conuented ſhall make none ſition (as by ſaying that he 
is not preſented, nor yet defamed of it &c. but be contented to an- 
ſwere) then the proceſſe ſhall ſtand ſound by reaſon of his ſub- 
miſſion vnto the proceedings, But if the partie (taking cauſe of 
gricuance) ſhall appeale from 3 proceeding, then the Ordi- 
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narie muſt be able before the Iudge of the appeale (out of the 
Aces) to iultific cither the fame , by ſome preſentment thereof 
made, ot by witneſſes, or the notorietie of the fall, or clic ſcandal 
found by way of enqurrie,or by ſome denunciation, ſufficient Indi- 
cia and exidences (found afore) as the lawdoth allowe,to open a 
way vnto him,toproceede by enquirie ex officio, For (otherwiſe) 
the Iudge A quo (being madepartieinthe ſecondinſtance) ſhall 
be adiudged by his ſuperiour Iudge to haue done him a grie- 
uance, to haue his proceedings therein reuetſed, and to pay 
chargesto the partic appellant, 

Theſe be the courſes of proceeding (in this behalfe) of both 
the ſaid eccleſiaſtical Courtes within this Realme : which in the 
Treatiſe following (for thoſe aforeſaid principall points chalen- 
ged) temaine nowe to be particularly iuſtified: and ſhall hereaf- 
ter (if neede require) be ſhewed to hold for lawe and equitie a 
more ſtrict and exact courſe in many points, then not onely 
Courtes Ecclefiafticall , but euen Cimll, (or as we heere ſpeake) 
Temporall Courtes (on the other ſide the Sea,) vſually doc ob- 
ſerue : or then (by the Canon, or Cimill lawes in ſome reſpects) 
were needefull, 15 were ſo thought expedient. 

CHAP. VI 

The Ciuill and Canon /awes allowe ſundry meanes to grounde 4 
ſpeciall Enquirie of Office againſt a crime, beſides Accuſa- 
tion and [= ns; ns anſwere to a ſuppoſed Rule: hom from 
Generall,they deſcend to ſpeciall Enquirie:That beſides theſe 
two, either a tame or clamola inſinuatioʒ or priuate Iudiciall 
Denunciation;or Canonical Denunciationzoy Indic iazor 14- 
ling with the maner , or other Notorietie of the falt; or Ap- 
peachment by ſome of the Coplices; or col luſion of the Ac- 
._ cuſer;or the not obietling in due time that enery of theſe do wat: 
or when the Enquirie tendeth but to a ſpiritual pwniſyment;may 
ſenerally any of them ſerus, towarrant ſuch Enquitie: with 

ſome obſernation: touching the nature of moſt of theſe, 
= SAM He publike [ndiciall demunciattom which is made and 
N preferred vp by ſpeciall Officers aſſigned for that 
'/ purpoſe, in vſuall ſpeache we terme preſentment: 


8 and is that preſentment , which mult needes be 
meant by che autors of the fuſt opinion that is to be 
d =_ handled 
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handled in this ſecond part, which is this, vix. har am eccleſiaſtical 
Court may not proceede againſt am crime, without an Accaſation or 
* And it falleth in now very aptly to be treated of in 
this place. | 

Bur if it ſhould be ſaid, that vnder the worde preſentment, any 
denunciation hat ſoeuet were vnderſtood by the authors of that 
opinion: beſides that it is neuet ſo generally taken, the practice of 
eccleſiritical im iſdic iam al lo, would not then (hereby) be reſtrai- 
ned( which that opinion eſpecially ſhooteth at) but rather much 
more enlarged,thenthey would be willing vnto And yet though 
n were ſo generally to be vndetſtoodʒ neuertheleſſe is opinion 
could not be truely defended , as ſhall here be made manifeſt 
God willing. 

It is ſhewed before, that Accnſation and Preſentment be cours 
ſes of proceeding moſt properly and peculiarly incident to 
Courtes, guided either by the Cimill, or by eccleſiaſticall la wes. So 
that we Fade the authors of this opinion herein to deale ſome- 
what more liberally , then cerraine doe in other points: in that 
theſe doe hereby allow vnto an eccleſſaſtical Court, ſome courſe 
of proceeding,according to the lawe eccleſiaſticall. 

mind firſt to impugne this opinion, by ſhewing out of thoſe 
two lawes, that a Iudge may haue Conifance againſt etimes, not 
onely ypon the proſecution of ſome partie, which is none Acen- 
fer; but alſo of Office by way of ſpeciall enquirie; though no ſuch 
folemne preſentment be preferred vp, by Officers purpoſely there- 
unto appointed: and therefore,that ſundry proceedings are Mat- 
ranted againſt crimes, without Accaſation, or pre ſemtment, 
It hath bin ſhewed afore,that'vnto euery Accuſatioan [nſcriptis 
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de accul.l.5.C. 


of the Acryſer to endure pa nam taliomis, in caſe he proue not his ge his qui accu» 
intention,is neceſſarily — the proceeding to the coni- fre non poſlunr, 


ſance of a crime by way of Fxcepm repmlſine only, ot both Repai- 
five & Recrimimanue againſt the Aceuſerzis done by a partie, that 
is not to vie ſuch /nſcription: And therfore ſome proceeding may 
be againſt crimes by a hte, that is none eAccnſer. The bre is 
true ſy to be ſaid of both the ſortes of Iadirial Q werele ot com- 
plaints, mentioned alſo in the ſerh ¶ hapter of this ſecond part. 
Furthermore, at the Cixill lawe, both Delatourt of conceale- 
ments ot intruſions , and De/atoxrs allo vpon pecuniarie — 
| es 


1 
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hawes,doe omit ſuch Inſcription: and therefore are none e AHecu- 
| ſers. For if we will affirme the proceeding vpon their proſecuti- 
on, to be at the inſtance of a partie, then doth it follow heteupon, 


| that ſome may be apartiein preferring offences & faultes, which 
. is none Accuſcr. But if we will call it proceeding of Office, yet 
| is it ſtill without any preſentment by officers ſpecially thereunto 
appointed. And therefore it followeth, that the lawe Ciaull ad- 
mitteth ſome proſecution of offences, without either eAccaſati- 
on or Preſentment. The ſame may be affirmed of Proſecutor: or 
parties at the law eccleſiaiticall, proſecuting either ex offico pro- 
moto vel mixto.For there is neither [ſcription to make them Ac- 
euſers, nor preſentment by officers thereunto aſſigned, 
1 Perhaps here (by preoccupation) that Rule wilbe obiected by 
'| ſome, whereby is ſaid, that No man is to be condemned without an 
Accuſdur. Which doth encounter both that which is to be ſpo- 
14 ken by me — — this opinionʒ and alſo for, and in behalſe, of all 
[Fi this proceeding of Office: and alſo doth ouerthrowe the opinion 
1 it ſelfe, that we haue nowe in handling. For preſentment,which is 
17 one of the courſes allowed by this opinion, hath none vic in an 
N Accnſation,but onely openeth a wayto the Iudges Office for ſpe- 
| ciall enquirie againſt him that is preſented, So that if by ſuch Rae 
| no proſecution might be againſt crimes, otherwiſe then by Ac- 
— : then all preſentments , which be preparatories to pto- 
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ceeding of Office,mult wholy ceaſe, 
| 1 For clearing of which doubt, I anſwere: that if this were a Rule 
(as is ptetended) yet (like as all other Raves) it hath many limi- 

N l — tations, or excepted Caſes, But a great learned Ciuliam of late 
rt times teacheth ys, that no ſuch Rule can be gathered out of any 

lawe, and therefore was (through miſtaking) framed but by the 
commion ſort of Interpretours — wordes oflaw, x hence 
Ss. it is pretended to be gathered, be theſe: If a man haue none Ac- 
verb. borfor, cuſer, let hum not bee debarred from Offices of credite and honour. 
Nowe it is not hereby forbidden to condemne an offendout 
vpon any courſe of proceeding beſides Accaſation; but only that 
a man ſhal not for a ſuppoſed offence, in the meane time be kept 
from bearing offices, vntill he ſhalbe iudicially called into que- 
ſtion fot it. This will more plamely a o to be, iſ we ſhall 
call to out remembrance, how — ſortes of Demut i- 
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atonr: (afore ſpoken of) were receiuedand vied by the Cixill law 
inthe olde Romane Common weale and Empire, who were 
not tied to any /nſcription, And beſides theſe denwneratonys,' the » 1.1.5, Qo- 


magiſtrates themlelues alſoare by that law required(cuen with- r 
out any denwncratonrys) to ſeatch out robbers and other diſtur- #24 L.tvii. re- 
bers of the Common peace, and to puniſhthem ſeuerely, And g by fide off 


in truth it muſt needs turne to the great preiudice of the Com- Coat. n Novel, 
mon weale, ifno Magiſtrates at all ſhould deale againſt any of- — 
fenders, vntill ſome Accuſeriyea or denoumcers might be found, in hoc. C. dc epi. 
Furthetmote, the Emperour Traiane writing to Plinius, would 
not haue the Chriſtians ( MWhom as it ſeemeth, he ſomewhat fa- * 3 
uored) purpoſely ſought vp & enquired for by the Magiſtrates 
appointment; but to be puniſhed onely, when they were volug- 
tarily preferred vp vatothe by others. Which doth argue plain- 
ly, that the cuſtome was then, to haue other ſorts of offenders 
/ re for, and found out by the Iudges and Magiſtrates; yea 
though none other man preterred matter againſt them. Vea, the 
words of the la in this behalfe areclere. * Afandatis cauetur de | 1745-192) 
facrilegys ; wipreſides ſacrileg os, latrones, plagiarios conquirant ; & 
. qwſq, deliquerit ) in cum animaduertant, Et fic conſtitmtiont= 
Ks cauctur, vt ſacrilegi extra ordinem, dig ui pana proniantur, Ne- 
uertheleſſe, to the entent that Iudges may put away from them- 
ſelues all ſuſpicion of ca/nmmiation and conſtiracie againſt men; 
the ſaid learned man aduiſeth them, not to deſcend to Eng- 
rie of office againſt any eſpeciall perſon, but vpon ſome pablike 
fame, or other good occaſion of inducement to leade them thereunto. 
But as for generall Enquurie, the Iudge in duetie is bound ſo oſten 
to make it, as the preſctipt of lawes doth beate; that thereby 
ſuppoſed offenders being found out and diſcouered, may be 
brought into queſtion, and vnto ſpeciall triall. 
Now — I will ſhew, that there is allowed proſecution 
of ſpeciall crimes of Office; yet without any ſuch Preſentment 
precedent, as by this opinion is implied. It is true by the Rule 
oflaw,that general! Enauiry is precedent as a preparatorie cou: ſe 
to make way vato the Iudges Office of proceeding by ſpecial 
Enguirie againſſ ſuch,as thereby ſhall be detected, denounced, & 
preſented. In which reſpeR it is ſaid, that * as /nſcription goeth . «.quiirer el 
before Accuſation ; ſo doth Preſentment before Enquarie. o. de accular, 
Ii Now, 
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Now, vpon detection made vnto them, either vpon general 

' Salyceurinl, enquirie, or otherw iſe (asit13 teſtiſied by learned winters in the 

— Ciuul law) ſuch Iudges as be diſcreet and ſage, doe cuſtomably 

$.6n,quz, (in moſt prouinces) ſecretly teceiue the witneſſes depoſitions in 
writing (for the information of the Court) before the ſuppoſed 
offender be citedeither really by attachment, or verbal by pro- 
ceſſe ſerued on him. This they doe thus afore-hand, in two te- 
ſpects: both that the defendanc be not fore warned to flic or to 
hide himſelfe; and that the witneſſes (by ſubornation or other 

* ſiniſter practiſe ofthe defendant) be notdrawen away afterward 
to denie the trueth, and to depoſe the contrary, 

If che defendant ſhall afterward make his apparance, and de- 
nie the mattet obiected againſt him; then be the witneſſes re- 
examined and ſworne againe in his preſence, But if he ſhall kill 
wilfully abſent himſelfe ; in that caſe the firſt examination of the 
ts may ſerue for the Iudge to proceed by, euen vnto de- 
finitine ſentence againſt him. 

This firſt receuing of mformation from witneſſes, is called in 
that law Proceſſus informatiuzes; and the reſt ofthe whole pro- 

& ceeding of the ludge after the defendants apparance, ot his wil- 
full ablence, is proceſſus pumit iu. And vnto the taking of the 
proceſſe informarize (though ſome haue diſputed otherwiſe) it is 

rend Con - commonly holden, not to be neceſſatie; that the ſuppoſed de- 

fa. . num in. Iinquent hould be called. Which courſe oftaking informations 
doth very much teſemble tie examination and enquiry againſt 
ſuſpected maleſactors, which commonly is vied by luſtices of 
the peace and other Magiſſtates here in England, 

But albeit detection tiſing vpon general enguirie, doe (in this 
fort) often and very vſually make way toffeciall : yet neueithe- 
leſſe both thoſe lawes do mention many and ſundry other tecei- 
ued meanes beſides, whereupon to ground a ludges ſſ eciall en- 
quirie e So that albeit Preſentment be one; yet is it not the onely 
meanes, to open a way vnto proceeding of Office by enquric. 

The firſt of ſuch meanes is a Fame of an offence to be by 
ſome certeine perſon committed. For albeit no Fame be pteſen- 
ted by officers Ipecially appointed: yet if there be ſuch a fame in 


rang deed to be prooued, when need ſhall require; * then an Ordina- 
quiſitionu. dc &;- 


= rie ludge may hereupon procecd to ſpecrall enquirie againſt the 


offendet 
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offender ſo by fame diſcoured. 

This word Fame is deriued from the Greeks word ww, and 
both of them ** 94 ot #46. quaſi a fando,of ſpeakingzas a thin 2 
often ſpoken and by many, And therefore is ĩt by Tale deſined mn Topic. 
to be taſtimonium multituams ; the teſtimony ot a multitude, 

The proper effect of fame, is thus declared by olde Gramma- 
rians wining ofthe differences of ſuch words, as be of nere ſig- n 
nification : * Opimio offendrt ; Rumor tumultuatur; Fama indicat. in dercn x 
The opinion or weening of men giues an inckling; Rumour toſ- 
ſeth a matter to and Go; bus fame giues an euidence. 

And albeit Plutarch do report, that this was a common pro- _ Toh 
uerbe, e ee e mind In warre and in heare-ſay le 
many vaine and untrue matters: yet the olde heathen Poets in an 
admiration of fame, doe attribute a kinde of diuine qualitie, and 
eternitie vnto it: 

4 $662 4 one rogers drown, br mine 744.64 + Heſiodus, 
Ne , Wwe , ny aun, Fame being 4 thing which 
many people brute abroad, doth neuer altogether fall to nothing : for 
it us of a certeine drnine nature. And therefore by law he that is A 
mooued with fame, or by the aſſertions of men woorthy to be ends, 
ctedited, is ſaid mor to be mooned vninſtly,or without canſe, 

Famer be of two ſeuerall degrees. The one riſingꝰ vpon ſui- — 
picion onely, and from an vncetteine authour: and this is not of — 
force to make ſuch proofe, that by reaſon thereof 7 the fault <- Cuminiv- 
ſhould be (traightway beleeucd,albei ſuch fame be coadiuuant, —— 
vnto other proofes. And it worketh a preſumption onely, againſt de pn 
the partie, *ſeruing to put him vnto his par gation, # c. Tua noxde 

The ſecond degree in Fame, is when it ſprung vp and had g 
his originall from a certeine and likely preſumption, and from 
— matter. In which caſe it may of it ſelſe make proofe, 
eithet in a fact done long agone; (as to prooue by Fame, that 
a man is dead) or of a ſict thatꝰ cannot eaſily (by direct proofs) » Di 
be conuinced, but preſwnyprinely ; as the very fact of adulterie. A 
For a fame with probable preſumption growing vpon ſome © 
know en acte comming neere vnto ſuch a crime, doth make 
_ of the very fact; ſo that the ende of the proſecution 

not of yerie great prejudice : as forexample; It may lerue - Lis bor. 
for proofe of adulterie, to the effect of debarring a womans C iwe dor, 

Ii 2 cohabitation 
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pp bia e ve cohabitation or maintenance from her husband; but not that 
ven. de teſlo. ſhe may be puniſhed by death, here that penaltie is the Or- 

narie puniſhment of that crime, 

A fame may then be ſayde robe blowen abroad, not oncly 
* £inqu Grionis, * when the greater part of the whole neighbour-hood or toune 
na de Ac doe ſpeake thereof, as occaſion is offered: but alſo (in caſe the 
pant. c ec fact be of that nature, that it is reſtrained but vnto certeine per- 
ade ac ſons, which by likelyhood may know of it) then is it a ſufficient 
. fame, though none beſides the greater part of ſuch cetteine pet- 
ſons, doe ſpeake thereof, If it be bruited among ſome few one- 
+ c. ſuper eo. de 1y, and not by che greater part of ſuch ; then is it? properly to be 
eo quicognouit termed a Rumor and no Fame. 
* Now whenſocuer a fame touching ſome offence, runneth a- 
gainſt any perſon : the Iudge may thereupon ground his Enqui- 
; Card, Nexan, ie. For it is the common opinion of writers q in thoſe lawes, 
in E de Accu, that Fame doth ſucc ed in place of an Accnſation. One reaſon 
_ hereof is, becauſe the very people among whom fame flicth, do 
ſeeme (in ſome ſort) thereby to preferre matter vp, againſt a 
perſon ſo infamed : which ought to be as ſufficient to excite the 
Iudge (knowing of it) to doe his Office, as if onecerceine perſon 
« Alph.Villag li, or moe did preſent it vnto him. For by famealone © an offence is 
cee. ſayd to be made knowen vntoa Tudge, though not thereby to 
conuince the partic; yet tothe entent of Exqueree, and of deſcen- 
pet. de Pala. ding to a triall by that occaſion, And (as was afore alleged) 7a 
in 4.Sent.19-4 4+ man vpon fame alone, may be ſaid publikly detected of a crime. 
Some Dunes (for the times they lived. in) moſt excellently 
# Thom.z.z, learned, could ſay * that apublike fame concerning any crime doth 
ſtand inſtead of an accuſation; and thereunto doe applie that of 
Geneſis, where the bloud of Abel is ſayd to etie out againſt Ca- 
in, when he had ſecretly murthered him. What hat thou done? 
„eu vuο ſayd God to Cain. The woice of thy brothers blowd = vnto me 
fromthe earth : as1f that crie of the bloud did occaſion the Lord 
to enter vnto the exammation of the impeached perſon. There- 
fore doth God (though he knew all things) ſay vnto Cain; is hat 
haſt thou done ? 
* Panor.c. Ter. © If Fame be very btimme and rife, *chenisitnone iniuſtice 
wo io:ocer% fora ludge (though he be but an Ordmarie,fiom whom an Ap- 
"ar, & c. Ius ' , "7 a 8 
vor dt appellar, pellatiom doth lie) to omit to make any ptooſe [ndicialh in actes 


of 
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of ſuch fame, before hee proceed. Albeit if an Appellation bee 
brought, he muſt then be able to prooue, that there was in trueth 
ſuch a fame before he proceeded. But if the fame be not ſo (lrong 
and vehement; then it is expedient for ſuch a Iudge to haue the 
fame (being not preſented) to be in Alles, firſt [ndicrallieproo- 
ued, by depoſition of two witneſſes at leaſt. For ſo many will * c bi ſa- 
ſuffice to prooue a fame (though they be none Officers ihereun- 
to aſſigned: ) But two alone (where a greater number is) cannot 
make a fame. 

But when the prince or ſuch magiſtrates (from whom none 
Appellation lieth)doe proceed vpon a fame not preſented; he- 
ther it be verie brimme and vehement, or otherwiſe: yet in them 
it is not requiſite to be prooued in Aci that there was ſuch fame — a 
precedent; becauſe it is ſufficient to bee ſo, ypon information acculationid. 
made knowen vnto them extraindiciallie,For the law preſumerh 
more ſtronglie for their integrities, and freedome from Calummni- 
ation, Conſpiracie, and wilfull vniuſt vexation; then of euetie in- 
feriour ordinarie [ndges, 

That Rule which is ſer downe by Interpreters, that . fame 
onght to appeare or be prooued, before a Indge doe proceed, when as 
there is no Preſentment ; is ſubiect to divers exceptions in lawe. 
For firſt, it hath * no place in the crime of hereſie, wherein (by the! Felyn.in<. 
common opinion — — a vehement ſuſpicion ( — —— 
vpon any credible telation) doeth ſuffice to begin a ſpeciali exqui- 
ric. Secondly, that Rale failethꝰ when ſpecial enquiries be framed Bald. in i. Nul- 
either by commandement, or by knowledge otthe prince him- —— 
ſelfe; ſo ſuch commiſſion be obtained motu proprio, & for the prin- in<.cioportear. 
ces own ſeruice; but not at the inſtance of any partie particular- —_— 
lie intereſſed therein: and ſuch is the Commiſſion eccleſiaſtical, 
Thirdly, it holdeth not 5 when ſuch enquire is made, not to the — 
cnd of puniſhing corporallie ; but of reforming the partic nut- ; 


ally for his ſoules health, Fourthly, fame is not required, where © Innocuine. 


Quabter.cl, 2. de 


the enguirie is neither made for any puniſhment corporall or ſpiri- acute. 
tuallz but onely to the end to find out, whether he that is preſen- 
ted or elected to an eccleſiaſtical function, be worthie thereot or 
not. Fot in ſuch caſe, to the end of keeping backe an vawoorthie 
perſon; the ſuperiour withour cither fame ot other inducement, 
ought to enquire of meere office,very carefully rouching him, But 

Ii 3 it 


n 
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it is other wiſe, when engurie touching a fault is inſtituted agaiolt 
one that is already adnutted into that function, whethet the pro- 
ceeding be then for his remoouing,or for other puniſhment, 
On che contrary fide it is receiued by the lawe Canon, that al- 
beit an cuil fame, yea though it be not ſcandalow and offenſiue, 
be ſufficient to ground engumie agaiuſt a priuate or comms per- 
ſon : yet eucty fame (except it be alſo ſcandalows) will not ſuffice 
ſo to proceed againſt a Prelate. 
The whole courſe by lawe preſcribed touching infamie or e- 
will fame going afore a ſþeciall enquiree, in other * realmes abroad 
(euen where the Ciuill and Canon lawes haue place) is long 
ſince quite growen in diſuſe andleft v ſedin both courts, 
not onely in thoſe excepted, but in all other caſes alſo beſides, as 
by ſundry writers of thoſe countries is teſtified, 
Neuertheleſſe in the couttes Ciuul and Eccleſiafticall within 
this Realme, this kind of proceeding vpon an [nfamie according 
to the yery pteſcript forme of thoſe lawes, is ſull required to be 
practiſed and obſetued. So that by this diſcourſe (how fame 
doeth open a way to enquiric ) may appearegthe vnttue and iniu- 
rious Ca/xmniations of thoſe men, who being led by ignorance, 
or ſome worle matter; doe buzze abroad, Ordmaries may 
make a fame, when and how often themſelues liſt, But if they 
could; to what purpoſe ſhould they be ſo vniuſtly minded, ha- 
uing (by lawe) ſo many ſundry other ſuffic ent inducements be- 
ſides fame, to ground their ſheciall emquries vpon; as partly haue 
bene, and partly yet remaine to be here opened? 
For another & a ſecond means beſides preſemrmer, which doeth 
allo opẽ way vatoſpeciall enquirie,is Clamoſa imſinuatio, being not 
ery vnlike to a ſame, yet not the ſame. And it is, when x5 a 24 
out their depoſitions) doeth deſcend to ſpeciall enquirie, enen with- 
ont any pre ferrer or proſecuter. And this is to be done by him, whe 

as without ſcandale and offence, it cannot be diſſembled ot v in- 
ked at. For in this caſe, not only the iadge may, but alſo he ought 
to proceed vnto enquurie of bus meere office, againlt him which is 
ſo detected and ſcandaloms. 

Athird means of grounding ſþeciall enquirre beſides preſent. 
ment, is Coplaint, made either by — by Caromcall 


denun- 


all ſuch places, they do but _ thereof,as of one eſpecial and 
in 
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denunc iatiom. For if ſuch be made( yea though no fame doeth ap- 

peare) the ludge is bound * to frame enquurre of Office a — the * NUM 
partie denounced; or els he is to be puniſhed, no leſſe then he is — 


to be, hen publibę denunciation or preſentment 1s made by officers, 


ik he ſhall not proceed thereupon, But the prixate /udiciall and, Bade! inve- 


generall Canonicalldenunciation doe herein differ from pablihe de- nimus.C.de pros 


nunc iatiam; becauſe after publike preſentment bee made to the: Prat.Conradi, 
Iudge,the Proſecuters are not bound to deale any further there. Za. 
in, but doe leaue it to the ludges meere Office : — in the o- 

ther two denwncrations laſt mentioned the Denoumcer doeth pro- 

ſecute and ſollicite the office. 

+ This denumt iatiom commeth in place of a publike fame, and 4 cum ibid. 
thereby openeth a way to enguirie, And by Cuſtome Snow ge- len 
nerally teceiued in other countries, any man is admitted in this quidem.c.de ac- 
ſort to denownce an offender, no leſſe then thoſe which be eſſcerr. 
ſpecially deputed. 

The maner of preferring denunciations in the partes on the o- 
ther ſide, is in effect thus: Hee that denownceth, © docth make —_— 
knowen tothe Iudge in Acts, that at ſuch a time by ſuch aman, 
this or that miſdemeanor was committed; and that N. and A. 
&c,are more ſufficientlie informed in the particulargof that mat- 
ter, In preferring vp Preſentments it is to be obſerued, ” that ifthe ? — 
cine be done by commuting any thing; the place muſt bee ex- 
preſſed : but if by omitting; then the ſetting downe of the place, 
is not required of neceſſitie. 
Here perhaps ſome will obiect againſt this, & all other means 
of opening a way to ſpeciall enquire, beſides fame; ſundry ſpee- 
ches of wruers in both theſe lawes, whereby they doe ſeeme to 
require, that a fame neceſſatilie goe before euery ſuch enquirre, 
But we ate taught * how they ought to be vnderſtoodʒ & that in: — 
principall means, not exc lu all other : and thete fore mult be 
thus takẽ: that by law a fame «a thẽ neceſſarily required; whe 
there is neither denwnctatrs, coplaint,nor any other means beſides, 


j be allowed to be ſufficiẽt, whereups to groũd a ſpecial enquurie. 
A fourth means beſides Preſentment,whereup6 a ſpecial engqui- 
rie may be entred vnto,are Indicia, ſo called ab Indicands, which 
(according as] engliſ word v ys is cõmonly vſed) l do interprete 
Emnidences, 
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Euidences or certaine markes and tokens, For when other in- 
ducements thereunto doe want, theſe may ſetue that turne. In 
which teſpect it is ſayd that Indic um ſufficiens æqupuratur Fa- 
me: a ſufficient euidence ot ſigne is æquiualent vnto a Fame. Like 
as on the contrane ſide, when ſuch evidence cannot bee had, a 
Fame may ſetue in ſtead thercof. Therfore in forreine parts where 
the courle of hauing a Fame to go before Enquirie ſpeciallis by cu- 
ſtome diſuſed : yet neuertheleſle, if no ſufficient Iadicia or euidẽ- 
ces forthe matter doe appeare ;* euen in thoſe countries it is (till 
required, that at leaſt a Fame do run thereof, So that theſe and all 
thereſt ofthe meanes, that open a way vnto ſpeciall enqum ics, are 
like the Phyſitians <ncwnighen; i, things that may ſerue tobe t ſed one 
of them in ſtead of another that mant eth. 

Theſe Indicia be in lawe taken two ſeuetall wayes: eithet 
in a more large acception: as when they ſigniſie ſuch preſumpti- 
on; which be expreſſie ſet downe in law to małe a fullproofe, ſo 
that no proofes my be made to the contrary, commonly called 
preſuumptio iuris, & de iure: or els they be ef a more firict and pro- 
per acception; importing ſome ſigne of acrime or other matter, 
+ which may ſerue to the — of Traeth, And this ſorte of 
Indicia are to be conſidered in three 5 ſeuerall degrees. 

The firſt are called Lexa Iudicia, light inducements or ſu- 
ſpicions : The ſecond be Probabilia Indicia,more ſtrong & pro- 
bable: & the third are Indicia violenta,vel mdnbitata;molt preg- 
nant and forcible euidences. 

The firlt degree of them doeth produce theſt two effects; 
Firſt, that the partie detected may thereupon be arreſted & atta- 
ched (by courtes hauing this authoritie) leſt heflie : and ſecond. 
lie, that the Iudge may enter into the taking of further particu- 
lar informations thereof In proceſſu informatino: but they ate not 
ſufficient ſtraight way to frame thereupon proceſſwm pumit iu. For 
to take further informations © onely touc hm a crime am probable ſu- 
ſbicion ſuffiſeth ; by which the Indge may (with reaſon ) be induced to 
beleene that the crime was comitted by ſuch an one, And it is no mar. 
uel 5 ſuch reaſonable ſuſpiciõ may ſerue a Judge fo farre,as to take 
further informati6s;ſeeing it excuſeth an Acenſer frõ manifeſt ca- 
lumniatis by Twllies indgement,as he teſtifieth intheſe words. /r 
may happen (ſaieth he)” that a ma accuſed is imocent, I ut norwith- 
ſtanding 
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landing he be cleere from the fant; yet is he not without ſuſpicion, In 
which caſe (albeit it be lamentable m reſpett of the accuſed: ) yet the 
Acc uſer ¶ in (ome ſort ) may for ſuch ſuſpicions ſakg be pardoned, For 
ſeerng be hath ſomething to ſay criminonſly grounded vpon good ſuſps= 
cion; therefore may be not be taken wilfully to miſuſe, and manifeitly 
to calumniate or conſpire againit him, n hich guultleſſe. 
The ſecond ſort of Emidences (properly and molt vſuallyter- 
med by the generall name of Indicia) though they be of leſſe 
force,then to make probationem ſemiplenam: yet arethey * ſuffici- *_ Barolinl.6n, 
ent to ground a ſpeciall Engquirie vpon. [nqui/ſito poteſt fieri,quan- 
do extant indicia propinqua ip/i male ſicio; quia tune ſurrog ant ur loco 
imfamz.And of this ſort are thoſe lawes to be vndetſtood, which * Panor.c. f. loco 
afficme [ndicia non ſrfficere ad connincendum: ſuch inducements N. 
are not ſtrong ynough to condemne a man. Vet if moe of them i Claw.b,s.5 
together doe happen to fall out in one matter, each of them be- c, 
ing ſeuerally (in his owne nature) perfect: then may they all be 
ioyned togethet, and — ſuffice to the condemning of him, vn- 
to a nulcte pecuniarie ot fine; but not to condemne him vnto any 
corpzrall puniſhment; ſauing when the Soneraigue Prince, or his 
chiefe Counſel of State, doe thereupon proceede. And yet euen in 
this Caſe, ſuch corporali puniſhiment ought to be extraordinarie 
onely: that is, ſome le and milder puniſhment ,then the pre- 
ſcript of lawe pon for an offendour in ſuch a crime; if he 
had bin conuicted either vpon his owne confeſſion,or by witnef- 
ſes; and not alone per [nd:cra; that is, but by preſumtine proofes, 
or probable Euidences. For it is to be vndetſtood, that in moſt 
forreine partes,the maner of al puniſhments,are arbitraric to the 
Iudge, according to circumſtances, 
The third degree of them are ſuch,and ſo ſtrong cuidences,as 
that not onely ſpecial! Enquirie for puniſhment may vpon any f 
them be framed: butthe partie may ? thereupon alone, be alſo g. 
condemned; as is commonly holden by writers in lawe; eſpeci- | 
ally in ſectet ttraties, hidden crimes,and al ſuch, as (in their owne 
nature) be of difficult proofe. 
That ſuch indicia indabitata or violent pre ſumptions may 
ſerue for full proofe in matters of very difficult proofe, we haue 
an example in Scripture of Salomon; 5 whole wiſedome is there- * — 2 
fore highly commended, becauſe he grounded his iudgement Ne 
| Kk (whether 
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(whether of the two women that contended, was the true mo- 
ther) v — the mocherly pitie which he found in her, that would 
rather forgoe het naturall childe, then to ſee it diſmembred and 
parted in twaine. 

Nowe becauſe of this diuetſitie among theſe /ndicis, if any 
ſhal require atcue note of diſtinction, ho theſe three ſortes may 
be exactly diſcerned one from another: it is to be ani wered, firlt 
generally out of the wordes of lawe : Que * argumenta, ad quem 
mo dum probande cuiq; rei ſufficiant pulls certo ſatis de ſiniri po- 
te. And according to this is the Rae; Ommes probationes ſunt 
arburarte. But particularly in this point, ye muſt knowe , that 


Ange, — the irhole matter Indictorum, of Emidences, muſt be left to the arbi- 


l.nu.s.Prat.Ca- trarie indgement of an vpright and ſyncere man, ſuch as a [ndge us 
anne. preſumed to be : That hee — to the qualitie of th: — 


Loan. f. 


crime, and manner of the ſuſpiciomtand preſumption! may indge, 
in __ of theſe three degrees enery Indicinm , or ſeuerall Exidence 
1 1907 taten. 

A _ (beſides Preſentment) of opening way to ſpe- 
ciall Enqurrie,jn proc eſſu pumitiuo, is that detection which the Gre- 
cians call ir «m4». So was the woman taken in the very ate 
of adulceric in the Goſpel, The Latines terme it thus; Deprehen- 

ſro in flagranti crimine, And vpon the borders of England, taking 
one with the bloodre hand; or (as it is more commonly expreſſed ) 
taking an offendour with the manner, For of this it is teſtified, 


+ Cle-id.qus, that it openeth way to ſpecrall Enquirie, And the like is to be 
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cat. 
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faide, when a ludge himſelfe ( fitting publikely) ſeeth ſome 
crime committed. Whereof writers in lawe doe aſſigne forrca- 
ſon (in this bchalfe) the — iuſt pie. ypon the indignitie 
of the facte, and vpon the audaceous dell of the offendour, 

A ſixth meanes producing ſpeciall Engquerie , is Notorietas fa- 
ai, vel Enidentia ſceleris, 5 When the matter is ſo notorious, 
that by no colour or wrangling it can be concealed, ſhadowed, 
or excuſed; as when the whole be able to teſtiſie it. For 
then © (as ſaieth Saint eAwgwitine) which ſaying is alſo repea- 
ted in the Canon lawe. Emdentia patrati ſceleris non indiget cla- 
more accaſators , What ſhoulde a Iudge require an eAccu- 


A Tux nes. de eri proſecution, where the crime is notoriouſly and plame 


cobub der, & 
. 


committed? So it is teſtified els where, 7 Si crimen ita pace um eff, 
7 
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vt merito debeat appellari Notorium ; in eo caſu nec teſtis , nec accu- 
ſator et neceſſarins ; cum hutnſmods crrmen nulla poſſit ter ginerſa- 
tome celari, But this worde Notorium, hath three acceptions in 
Law. The firſt is Notorietas vel exidentia fucli, whereot we here 
ſpeake. The ſecond is * publicum vel Notorium per ſumam. The * <.Twa. ibid. 
ird is that Notorium,or (as others read it in the feminine gen- A SN 
a Notoria, which is a relation or a preſentment vnto a ludge Twpillan, 
of ſome crime. And ſo it is taken in thoſe words ofthe (nil law, 
3 Nuntiatores notori;s ſus afſiſtere rnbeutur. Preſenters , viz. vo- 1 Leaquidem C. 
luntarie relatours and not Officers thereunto ſpecially appointed 
(except their Ca/nmmiation be manifeſt and appatant, as the beſt 
writers doe interpret ) muſt make good and iuſtiſie that which 
they preſent, And againe, *YVerum ſi fa!ſic necne Notorys nim + vide Aged. 
late ſit, prpenſe nalicio drffics debet. — +53 
Now the ſecond of theſe two Notoria doeth open ſufficient Claudio. | 
way to ſtecial Enquirie : butthe firlt 5 ſerueth not onely hereun- * 
to, but euen to the conuiction alſo of ſuch Votorio offender. 
Vet before the party may vpon ſuch Notorzetie be pronoun 
ced conuicted; it is required, © that this Notorietie be made to ap- a p. C 
peare indiciall in e Acles unto the Judge (onto the ſpeeding whereof, fol.140. 
the Defendant alſo muſt be called )ani not onely by extraindiciall in- 
formation broug bt wnto him, Vpon which Indicrall 7 proceeding, » fee. Conc 
had, the Iudge, (before he proceede to ſentence of condemna- 18. K z5. 
tion) muſt by inter/ocutorie decree pronounce ſuch a fact to be 
MotoriOns. 
A ſeuenth meanes ſeruing to produce firſt Enquirie in Procef 
ſu informatine , and after in famitius is that, which is called inci- 
den cognitio: hen vpon examination of one offendour, it fal- 
leth out another of his complices to be diſcouered, Fot thereup- 
on (as it is the common opinion of writers) the Judge mays Rn 
ground his further exquirre and taking of Informations; albeit A 
the ſuppoſed offendour ꝰ be not at firſt cited thereunto. But this » er 
appeachment made by him that is pattaker in a crime; is not to agen $ 6, 
be holden ſo good, as the ſaying of a witneſle, *? but as of a bare i» Ch 
Relatour:which yet may giue iuſt occafionvntotheTudgeto en- . 
ter into further Engquirie thereof, by taking Informations, as the 
ſaying of any other meane ot bad perſon allo might, in like caſe, 
An eight meanes to open may to occaſion the Judges 8 
KK 2 C 
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ciall enquitie in procſſu punitiuo is, Enormitas eriminis the great 
* Arg1, ge heinoutneſſeof ſome crime. For it is holden, * that euen in ſtrict 
geen ternesoflaw, againſt ſuch a grieuous ctime, a ludge bath pow- 
inl.2..241,1ul, er ſoto proceede, yea without any ſume ot indicia, viꝝ. Euidences 
cadre» iudicially proued and ſer done in the Actes of the Court afore. 
Ninthly, the Indge may lawfully deſcend to fpeciall enqurrie of 
Ach villzg li, office, it he ſhal perceiue the « Feenſer * ro calude with the accuſed 
5. cond. as. or to goe about to tranſact, & by ſecrer cõpoſition, to ſhut vp the 
i Bart,in linter matter bett them, So if he which in ſuppoſed to be robbed, * well 
2 collude with the ther fe, and ſay that he was not robbed : yet if there be 
likelihood to the contrary be is not to be beleened;but the Judge there- 
d pon is to make ſpectall enquirie; Q nia intereſt reipab. pumiri furtum. 
A tenth meanes beſides preſentment , or any of the former, 
which may iuſtifie a Iudges proceedingin this behalfe , is when 
gli eu. le it is growen ſo fatte (without ? the detendanes alledging) that 
ab rgnone infumie, or any of the foriner meanes lieth again i an as 
that it is come to ſome act vſually ſpedde poſt latis conteſlationem, 
5 Aretin.ine. that is, aftet iſſue ioyned. For then by the common * opinion of 
— writers in lawe)it ſhalbe too late for the defendant to die the 
Prad cu. want of fame, and of other [nducements,&c, So that the procee- 
os ding (for want of the defendants reclaiming in time ſhall ſtand 
ſound, and ſhall not be auoyded hereupon, ſot nullitie or any 
errout. 

The laſt occaſion of a Iudges iuſtiſiable proceeding by engui- 
rie againſt an offendour without any of the former — 
p fete hitherto ſpoken of, is: when his proceedingꝰ tendeth to a father- 
concl.5. h and ſpiritual correction for the ſoules health onely: and not vnto 
any publike, corporall, and exemplarie puniſhment, So that vpon 

all, which hath bin ſpoken in this behalſe, we may conclude 

in the very conttadictotie of this opinion: That a Cour ie 
eccleſratticall (by the lawes both Cimill and Canon ) 
may many waye! proceede agamſt an offen- 
dour, without either Accuſa- 

tion or Preſentment, 
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That to procerde ſometimes againſt an offence, otherwiſe then dan an 
Accuſationor Preſẽtment, or then 2pon an Appeale or Endite- 
ment (which two at the common lame haue reſpetline correſpon- 
dence vmto the two former) is no diuetſe, much leſſ am Contra- 
rie or repugnant comrſe to the lawer, flatuter, and cuſtomes of this 
Realme. This ts proued by common lawe, ſtatutes, amd practice in 
proceeding mformatiue and punitiue : with anſweres to certame 
ob ielliont made to the contrary, 
tkeing chen that not only by Caen, but alſo by 

| "1 = the Cizil/lawes (within the compaſle of which 
: SY two learnings Accaſation and Preſentment doe 
g properly fall) there be ſo many other meanes 
© befides either of them, to open wayto a ludges 
proceeding againſt a crime: let it now be conſi- 
dered, why an eccleſiaſtical court may not be allowed an eccle/ia. 
ical coutſe of proceeding; or whether by the ſtatutes ot comon 
law of this Realme, an eccleſiaſtical ludge be any way reſtrained 
andprohibited to proceede vpõ any other groundes beſides the 
one ofthem two. For if the Common or ſtatute Lawe prohibite 
this; then are ſuch Canons, cc thereby in trueth reverſed and 
voyd, as contrary and repugnant tothe Lawes and ſtatutes of this 
land. Burif no ſuch contrarietie, repugnancie , or prohibition ſhall 
be found: then will there be nocaule, why the proceedings of 
Iudges eccleſſaſtical againſt Crimes, may not (in thi til 
continue, as in all times by - paſt they haue done. 
Notwithſtãdinę there be —— proceedings eccle- 
foaftical frõ proceedings at Be Camon aw; as in the frame of the 

Libel; inthe anſwering of it; in the ioyning of iſſue; in the pro- 

duction, examination, & publication of witneſſes; in exceptions 

or chalenges againſt them, & Corroboratories of themʒin the gi- 
uing of ſentexce or Iudgement in writing,andin very many other 
ints beſides, too long here to beteheatſed: yet ſuch diwerſitie a- 

— notwitchſtãdingſ ſo that the Comon law, ot ſſ . ature, do neither 

contrary nor contradi them) thoſe proceedings ſhalbe neuerthe- 

leſſe iuſtifiable. Fot by ſtatute . All ſuch Canonr,coſtitations, ord- 
nanc ei, & ſynodali proumcial being already made prbich be not cõtra- 
riunt nor repugnant to the 8 cuſtomer of this Realme, 
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vor to the dammage or hurt of the Kings prerogatine royal; ſhall 
now ſtill bee vſed and executed, as they were afore the making of 
that eAte, c. So that no Canons eſtabliſhing proceedings 
onely dixerſe, but Canons contrariant or repugnant to the Laweer, 
c. be thereby repealed. Nowe we are taught by the rules 
of Reaſon , that two propoſitions reteyning otherwile the ſame 
tetmes, the one being vniuetſally negatiue, and the other vni- 
uetſally affirmariue , be contrariant one to another, And though 
in materia contingent: both ſuch may be falſe ; yet they can ne 
uer be both of them true, Therefore if the one be true, the other 
of them n.uſt ncedes be falſe, For example of contraries; the 
Common Lawe holdeth that All aduowſons or right of — 
may lawfully, and without Snmomie, be bought and ſolde. This pro- 
polition then being true; the contrary propoſition hereunto, 
which is eſtabliſhed by the Canon Lawe : viz. that no right of pa- 
tronage may lawfully or without Simonie be bought and ſolde, mult 
needes be falle; and therefore by the Common Lawe, doth ſtand 
in this Realme repealed,in reſpect of this comrerietie. 

The word Repwgnant in the (aide ſtatute (we ſee) is put after 
Contrariant, as of a greater force and efficacie: and therefore is 
to be vnderſtoode, according to the common courſe of our 
ſpeach, ( albeit the Logicians doe not ſo vſe that worde) ſot the 
contradittorie oppoſition ; conſiſting of an wninerſall tine 
and a particular negatine; ot of an vninerſallnegatine and particu- 
lar affirmatize. And theſe be ſo oppoſite ex diametre, and doe 
alwayes ſo directly thwart one another; that in euety ſubiect 
matter whatſocuer , the one of them being true, the other muſt 
needs be falſe : & e connerſo. As for example; The Canon Lawe 
holdeth, that Al/fighting in Dells, that is to ſay,riall by battaile 
of one ſingle man againſt another, i vnlavfull, But the Common 
Lawe ( contraditling this) doth holde, that ſome triall by battaile 
(as in a tit of tight, and in an Appeale of murder or tobbetie) 
1 not uma fal. Rag againe, the — Lawe holdeth, that none 
aduon ſant or right of Patronages e in greſſe. But the Common 
Lawe i in the flat — of lome aduo ſans be 
in groſſe,as well as others be enant to a manoure. And thete- 
fore in neither of thoſe Caſes ſuch Caen haue place in this 
Realme, in reſpect of this Contradiition and Repmgnancie, * 
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Ifthen it may be ſhewed, that ſome proceedings ofthe Com- 
mon Lawe againſtcrimes,be alſo entred into without either Ae- 
cauſation ot Preſentment going afore: then where the courſe of 
both Courts be not ſo much as ders; there cannot poſſibly be 
found either Centrærietie or Repwgnancie : vnleſſe we ſhould fay, 
that the Lawes and ſtatutes doe condemne that, as vnequall and 
vniuſt in Courts Eccleſiaſtical, which they eſtabliſh and practiſe 
in Tempora Courts for good and iuſt. 

As then an «Appeale — at the Common Lawe, doth moſt 
neerely reſemble an Accaſation in the Ciui and Common Lawes: 
ſo hath enditement a correſpondence , and doeth anſwete vnto | 
their Preſentmenti, being allo in ſtatute, often called by the name | 
of Preſentment. Thele two kinds of proſecution of Crimes, at | 
the Common Lawe be mentioned in a — of K. Hem the fift, | 
in theſe words: * Diners men of malice and enmitie, and for gaine, * „Hg. | 
and vengeance haue often cauſed to be indited amd appealed diners of ""* 
eur true liege people, of treaſons or felonies in the Conntie of Lan- 
caſter; pretending by thoſe eAppeales and Inditements, &r. And | 
though theſe two be the courſes of bringing a man in proceſſs 
pwnitizo into trial of matters Capitall : yet for infinite other offen- 
ces and crimes not Capitall,the Comon Law hath vſe of Bui in the 
Starre-Chamber,and of |, on in the other Courts, at eſte 
minſter, Neither of which can be truely called either Preſent» 
ment or eAccuſation, Not Preſentment, becauſe no ſuch peculiar 
charge of preferring vpon their oathes is layde ypon them, as is 
vpon [aror; at Enqueſts, that finde Inditements ; or as is ypon 
Charch-wardens and Side-men,who make Preſemmenti. Not Ac- | 
cuſatien, becauſe (as is aforeſhewed ) ſuch Bi and tions, | 
be both of them pur vp, ex officio promoto, Againe, they cannot | 
be called eAccnſations, becauſe thoſe, who put them vp, are not | 

ies; but the King «© the partie. For it is thus ſaid in Statute, Ne- H e 
that will ſee for the King to attaint them, that pay or receine ſuch *<v 
comne (as is there forbidden) gc; ſhall haue the one halfe of the for- 
faitwre, And after in the ſame Kings dayes : e that will ſue for 1 l.. fc. 
the King in this behalfe, ſhall haue the thirde part of that pecumarie 
paine. So that whoſoeuer doth preferre or follow them; yet the 
ſuite is the Kings, and he the partie; whoſe alſo the Court is, 

Where the ſuite is ptoſecuted. | 


It 
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It may appeare, that at the Common Lawe, other meanes be- 
ſides Appeale and Enditements (which reſpectiuely doe reſemble 
eAccuſation and Preſentment ) be tecciued to ground a ludges 
Emnquirie vpon, in Proceſſu informatino ; whereupon alſo follow. 
eth oftentimes proceſſus punitiumi; that is, the triall ofthe Offen- 
der, As firit, by the common cuſtome and ptactiſe of the land. 
For doe not ſome ſeuetall Iuſtices of the Peace,ypon their owne 
ſuſpicion conceiued, or vpon ſecret relation of others ( whome 
they credite) ſend for men by warrant to be apprehended and 
brought afore them? doe they not take informations ſometimes 
againlt ſuppoſed offenders, ypon depoſitions of witneſſes. be- 
fore the partie be ſent for ? Doe they not alſo without any ſuch 
witneſſes, often-times examine the partie himſelfe, and (accor- 
ding to their diſcretion )binde him to the Peace, or to his good 
behauiour: or perhaps ſend him to the common gaole to be im- 
ptiſoned ? Doe they not receiue and ſometimes preferre and 
procure endrrements to be found (as of common Barettarie and 
ſuch like Crimes) vypon their owne onely ſuſpicions,or by infor- 
mation of ſome one other (perhaps an enemie) and ypon other 
as meane pteſumptions? Are not ſundrie perſons trauelling 
through ſome towne, or founde in ſome priuie ſearche lodging 
there (with good reaſon) oftentimes brought to aſtraite exami- 
nation and enquirie of matters Criminalk vpon the onely view of 
their perſons and deportment, without all intelligence or 
cauſe of ſaſpicion? Vet he all theſe without eAppeale or endite- 
ment; and many times vpon as light and perhaps lighter ſuſpici- 
ons, and informations leſſe likely and credible, then any be ad- 
mittedſ in like caſe) by the Commiſſſoneri eccleſiaſtical; and much 
leſſe by Ordinaries,who muli(in caſe an Appellation he brought) 
in a more ſttict courſe of Lawe, be able ſoundly to iuſiific the in- 
ducements, that they had to leade them into thoſe criminall que- 
ftions and enquiries, Yet vpon theſe grounds alone, not onely 
the apprehenſion of the parties, theit examinations petſonall, and 
the taking of informations fromothers againſt them. is founded: 
but alſo(as often falleth out) other penalties and diſgtaces be in- 
flicted; as binding to the Peace ot to theit good — 
king them to anſwete enditementi of Barattarie,or ſuch like; im- 
— ent of them by a good ſpace, ſometimes till the next 
5 Seſſions 
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Seſſions or generaileAſſiſes ; and ſometime extending diſcretion 
euen to condemne men to be whipped publickely vpon the fin« 
gle Denwncration of a woman being infamous, and partie in the 
pretended Crime: one who is as eaſie to be ſuborned to ſpeake 
and charge a man falſely, as to deale lewdly; and whoſe teſti- 
monie (though it were not ſingulat) is of no weight and credite, 
Much leſſe therefore (being but one) ought ſhe to be taken for 
ſufficient to condemne any, flat contrary to Gods owne Aforall 
Lawe, 

I haue alſo knowen Articles put vp againſt a good Miniſter 
and Preacher, to haue bene teiected in reſpect of their inſufficien- 
cie,by the Commiſſion eccleſſaſticall. Vet « ſame Articles(being 
preferred euen by his aduetſatie, but aſſiſted with ſome of coun- 
tenance in the Countrey) haue afterwards ſerued to haue an Ex- 
ditement found againſt him, to be a Common Barattonr: yea by 
thoſe and before thoſe, who perhaps might all of them be appo- 
ſed, to tell directly. what Barattariatruely ſignifieth and impor- 
teth; and whence it is detiued. 

Likewiſe doe we not ſee, that ypon the like grounds to ſome 
of theſe, a man may be touched with great diſgrace and diſcre- 
dite; and that not vniuſtly? As when ſome great and potent 
man in a Countrey ( againſt whom fewe or none thete abouts 
dare openly dcale ) is put out of all Commiſſions and publicke 
charge in his Countrey, ypon priuate (yet credible) information 
giuen to ſome of the great officers ot the Kingdome, touching 
his oppreſſton,or other ill demeanour of himſelfe ? 

Doe not the like grounds of Sui picion, of ptiuate Complaint 
and [nformation exhibited vnto them, iuſtly and ſufficiently (of- 
ten times) mooue and warrant the Lords of the Connſell, to call 
lome great malefactours into gweſtion , and to deteine them, till 
they be acquited or condemned by due triall? 

Beſides this vſuall practiſe, doe not the very Lawes of the 
land allow of theſe and like inducements to take informations, 
and to enquire into matters Criminall? For in an eAtlion of . 10, py folk 
falſe impriſonment, it ts a good plea for the defendant to ſhewe the ſe- 
lonie, and to pleads that be tooke the plamtife for ſuſ pictom of ſuch 


felome : per Frowick, And why then, may not three or moe of 


the Qgeenes Commiſſioners eccleſtaiticall, be in reaſon as deepely 
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truſted ypon their ſuſpicions (though in trueth they vſe it not in 
this ſort) as ſome one ſingle luſtice of Peace may be, vpon his 
owne onely ſufpicion? And is it not as likely, hat they will haue 
as good ground of their ſaſþicion,as he hath of his; and as much 
care of luſtice and of their owne credite? 

In an old ſtatute we finde, that Notorionſnes of a fatte an enill 
name of a man, yea and light ſuſpicion alſo of Felonie, may any of 
them ſerue, to :mpriſon a man, Albeit in the two firſt caſes ſuch a 
perſon is by that ſtatute appointed to endure hard and ſtrong im- 
priſ te yet aske whether in the originall Rolles, this ſtatute 
doe Tpeake of impriſoning ; or elſe of ſtrong and bard pa nance, 
which ſuch be appointed to ſuffer, that refuſe to be inſtified by the 
Common lame of the land. 

And as thele and like inducements doe ſerue to ground the 
proceſſe informative: ſo doe they no leſſe, euen in Proceſſe punitiue, 
when the enquirie and examination is to puniſh the offender. 
For if any the Iudges at Weſtminſter or of «Aſſiſes, haue iuſt occa- 
hon of ſuſÞicion miniſtred of a miſdemeanourto be committed 
by ſome belonging to that Court, touching matters of their 
Courts andpreſent iutiſdiction: may they not,and is it not vſu- 
all with them, euen hereupon onely , without any enditement or 
other proſecution of partir, to call ſuch nated. offender vnto 
examination before them, to the effect ofpaniſhing him,according 
as the qualitic of the fate ſhall fall out to tequire? 

In thetime of King Hen the ſcuenth it was prouided by Par- 
liament, for ſuppreſſing of Retainours; That two Iuſtices ( where- 
of one to be of the — ) might call all ſuch perſons, as they ſhall 
thinke to be ſuſp̃ected of any Retaynonr, and them to examine of all 
ſuch Retaynours by their diſcretion : and their certificate into the K. 
Benche agamſt all of them ſo examined, and by that examination 
found in default, to be againſt them as a conmitlion : and therr certi- 
ficate of any perſons by that examination accuſed to be Re tainourt, 
to be of like effect and ſtrength againſ{ them, as an Enditement. 

By the ſame it was alſo enacted, that ſuch [uſtices( a5 afore) 
or the Lord Chaunceller, or Lord Keeper, ur three of the Kings Coun- 
fell attending him, ſhoulde hane full and axttoritte without 
am ſute or mformation made or put before them or any of them, to 
ſende for by Write, Sub pœna, Priue ſeale, Warrant, or * 
, 


j 
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by their diſcretion, for any perſon ſo offending ; and the ſame 
to examine by othe or otherwiſe by therr diſcretiom : and — 
ſuch as ſhow/d bee founde guiltie by verditt , confeſſion , cc - 
tion, prone, or otherwiſe, in the forfeitures and paines,as though they 
were condemned after the comrſe of the Common lame, cc. So that 
it was thought they by the whole ſtate of the Realme, none vn- 
juſt courſe ( no not in a T emporal{ Court) for Magiſtrates to call 
ſome offenders into queſt1on criminall, whom they did but thinke 
to be ſufpetted, and to condemne them without either Eudite- 
ment, Appeale, ſuute, ot Information made, 

By a Statute made in her CMareſties time it is enafted; * That * Aa. 
if any man be in priſon for ſuppoſed [peaking in behalfe of forreigne 
Supremacie, and happen not to be endited within one halfe yeere of 
the offence committed; that then he ſhall be ſet at libertie. Where- 
by appeareth, that a man may happen to be brought into Que 
ftion criminall, and to be in priſon alſo( which is an Attachment, 
and ſome puniſhment ) without any Enditement or eAppeale 
precedent, 

The ſtatute for * Uniformitie in Common prayer, mentioneth » „2 

three meanes of Connittion by the courle ofthe Temporalllawe: 
Viz, Uerditt of twelue men; the parties confeſſion; and the notorious 
enidence of the faite, If then the Notorious euidence of the ſact 
without Appeale or Enditement, N erdict, ot Confeſſion, may (at that 
Lawe) ſerue for a Conmition : may it not with as good iuſtice, 
and equitie ſerue for the ſame purpole,at the Eccleſiaſtical lawe, 
without either Accuſation or Preſentment? 

If here it be ſaid by any, that though ſuch praQiſe of Temps- 
rall ſudget be lawfull, and the Lawes and Statutes be iuſt in this 
behalfe ; yet perhaps the Common Lawe will not giue ſo large a 
ſcope vnto [udges eccleſiaſticall: againſt ſuch doubters I will ob- 
iect thoſe wordes of Ag Charta, where it is not a newer, une 
graunted, but Confirmedonely, That for cuermore the Church of ta cap i. 
Englaud ſhalbe free , and ſhall haue all her whole rig bis and liberties 
inwolable, And this is a confirmation of theit rights and liber - 
ties, before any grawnt was made to the reſt of the Realme de- 
ſides : being yeelded at ſuch time, hen as (through generall ig 
norance ) it was yntruly holden, that the ſtate Eccleſiaſticall 
(ſigaiſied there by thoſe rr The Church of England ) had 
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not their Iuriſdictions from the Prince, but from God alone, de- 
rived downe to them by the meanes of the Fope : and therefore 
that their Courtet and Laves, (whereby they procceded ) were 
not in any reſpect to be accounted for Courts holden by the Kings 
auctoritie, or their Lawes the Kings Lawes, Whereupon atole 
that vnttue and preiudiciall phraſe of ſeuetance of a Cour: Chr:- 
tian, from the Kings ( vurt. So that if they were confirmed to 
them, when their Iuriſdictions ( in facte) were not holden of the 
King, as now — be, and ought to be by Gods Lawe : is there 
not then more iuſt cauſe ſo to continue them at this time; ſceing 
they be not ſo much as a diuerſe courſe from the Cuſtomes and 
Lawes of the Realme in Courts Temporall? 

But that this courſe of proceeding in cauſes Criminal, ſome- 
times without either Accaſation or Preſentment is in tructh a right 
and libertie of the Church of England, may appeare by that, which 
to this point hath bene afore delivered; and by the continuall 
practiſe alſo of thoſe Courts, in all ages: as the At: thereof from 
time to time doe make very maniteſt, 

Vet, this is more particularly and neerely prooued, in the very 
point that we handle, by a *ſtatute made in her AMaieſtiesreigne; 
where it is prouided, that Ordmaries not only at any other time and 
place, then at them viſitation; and Synods may take accuſations and 
informations (a word of farre more large ſignification, then Pre- 
ſentment: ) but may alſo enquire elſe-where within their 1171/driltion, 
Which Enguirie is afore ſhewed to be alwayes ex Officio; and 
(being abſolutely ſpoken without further addition, and in ſome 
fort ſcucred from all ki ade of [nformations ) mult neceſſatily be 
without Preſentment. 

But how fatte and in what manet may they ſo doe? Trucly 
in hke fourme as heretofore hath bene vſed im hhe caſes, by the 
Q meenes eccleſiaſtical Lawes, If then to proceed Criminally with- 
out either ofthem two, be warranted & practiſed by the Q neenes 
eccleſiaſtical Lawes ( as aſore is ſhewed) aſſuredly this Statute 
doth auouche and iuſtific them. 

To this diſputation may be referred that obiection. which the 
Notegatherer maketh touching a *Rtatute of A. Hen the ſenenth; 
whereupon ( he ſaith ) Empſon and Dualey proceeded, that was 
irepealedby another in the time of K. Henry the eight; * 
* e 
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he — it ynder his title of the /awes of England, as by them 


ſeeking to impugne al proceeding ex of/icio;albeit ynder pre ſent- | 
ment (which this opinion alloweth) proceeding ex Officto , is | 
neceſſarily implied, and pte ſuppoſed. 

For ant were whereof; it is true, that the ſaide ſtatute was fo 
repealed : but whether it were the ſame and the onely ſtatute, 
— Empſon and Dudley proceeded, is left there vncer- 
taine and vntouched. Howlſocuer it was in this behalſe, ſeeing it 
authoriſed all /uitices of «Aſſiſe and of the Peace, to proceede 
thereby; it is moſt probable , that many beſides them two, did 
alſo deale by vertue thereof, 


The effect ofthe ſaide ftatute was, that von information to be 
made for the King afore Iuſtices po any penal ſtatute not extendmg 
to life or member they might (without enditement )heare and deter- 
mine all offences ag amt the forme of any ſtatute in force, | 
Thereaſon ot making the ſaid ſtature , is ſignified by the pre- 
amble to haue bin; for that, although at Seſſions charge was ginen 
to enquire of many offences againſt ſtatutes; and Enqueſts to that ef- 
felt were ſtraightly ſmorne and charged to enquire and to preferre the 
trueth : yet they were letted to be found by imbracerie, maintenance, | 
corruption, and fawour ; by occaſion whereof the ſtatutes comlde not be 
put in due execution, And againe inthe ſame place: The twelne 
meu, for the canſes afore rehearſed , will not finde, nor preſent | 
the trueth. Howeſoeuer this were at that time, it may bee | 
feared , that it is in ſome place too true ſtill, even vntill this * | 
day. So that if this were then a ſufficient cauſe to make | | 
ſuch a ſtatute ; the cauſe ſtill continuing, if not encreafing; | 
that ſtatute will ſeeme to haue beene (in that regarde) | | 
vnreaſonable. 
In the ſtatute of Repeale thereof, for the reaſon of abrogating Hex. a * 
it, is onely aſſigned; That thereby many ſmiſter, craftie, 2 
and forged informations haue beene purſued, to the great damage 
and wrong full vexation of the ſubiettes , But this might aſwell 
happen, cuen when men be proſecuted by way of enditement, 
For is it not vſuall to finde them vpon any one mans euidence 
and information, the Jane not regarding (oftentimes) what 
enimitie reſts berwixt them ? Therefore it was not the courſe 


by enfor mation that diſplealedʒ but the badnes of the informations 
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that gaue occaſion of repeale. For by ſtatute, euen in K, Hen. 5. 
his dayes, an Informatiin was made equiualent vnto a preſentment 
by verditt of trelus in mattet of hereſie, that is fat more penal. then 
the former. Which cruell ſtatute I would not haue alledged, but 
that the Note: gatherer groundeth himſelfe thereupon , for ano- 
cher purpoſe. 

And we ſee, that there is no ſuch cauſe alledged, as the Vote- 
gatherer infinuateth; either as if it were an yniult & ynreaſonable 
courſe, ot in reſpe that it was ex officio, at the inſtigation and ſo- 
licitation of ſome one perſon; or yet, that it was without Appeale 
or Endirement. For if it had bin fimply vniuſtzthen all the treaſure 
which had bin leuied by colour thereof, ſhould haue bin reſto- 
red, And it is euident, that Bils and Informations againſt offenders, 
are ſtill in frequent vſe, and may be preferred for the Queene by 
any, and againſt any,whomſcuer. And thoſe which be found ef- 
fenders,may(without either Appeale or Enditement)be condem- 
ned and puniſhed thereupon in ſundry geat penalties and loſſes 
both pecamiarie,corporall, and of their good name and ctedite. 

And for further proofe, that it is at this day holden none vn- 
iuſtice by the temporal lawes for to ground an enquirie, yea, and 
alſo a Conmniftion without cither Appeale or enditement, is plainely 
prooued * latter ſtatute, which is yet in force. For [witices of 
Peace at their Seſſims banc authoritie to enquire of the offence: of 
them, which be admitted to kerpe eAle-honſes, not onely by Preſent- 
ment, but by Information, or otherwiſe by their diſcretion c. and 
may beare and determine the (ame by all ſuch wayes and meanes, as 
by their diſcretion ſhallbe thought good. And a litle after it is there 
enacted ; that the Certificate of the Inſtices touching exery ſuch 
Recogniſance and offence , ſhall be a ſufficient conuttion in the 
lame of ſuch offence , So that for this one kinde of offence , as 
much is eſtabliſhed by this ſtatute, as was for ſundiy others, by 
the aforeſaid repealed Ate, And therefore it is no courſe of 
proceeding condemned as ſimplie vniuſt; howſocuer the fa- 
mous King Henrie the eight, was willing at the very entrance 
ofhis reigne ,to gratiſie his ſubiectes by that Repeate, 

Another chte bon in this behalfe is taken out of the preamb/e 
of the repealed ſtatute for hereſie, made in the time of the afore- 

51. N. f. ca. ic ſaid king Henris the 8, the wordes are theſe: viz, It flandeth noe 


with 
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with the right order of Initice, nor good equitie, that ay per ſon ſhould 
be connitt, and put to the lofſe of bus life, good name, or goods; wnleſſe 
it were by due accuſation and witneſſe , or by preſentment, verditt, 
confeſſion , or proceſſe of omt/@xrie, Which wordes (you ſee) doe 

eake of conmittion , and of being put to laſſe of one of thoſe 

tee, and not of the calling into queſtion and maner of pto- 
ceeding. This doeth appeate, in that tothe worde eAccuſation 
is ioyned Witneſſe , with a copulatiue : whereas the opinion 
(whereof we treate) implieth, that either vpon any Accuſation 
or yet vpon Preſentment (without any more adoe) an Ordinary 
——_— his further proceeding, But a man may not be 
conuittedin a Court Eceleſiaſticall, either vpon a bare eAccnſa- 
tion or Preſentment without witneſſes, or his owne confeſſion : to 
which ( Ithinke) may well and with good reaſon be added, wel- 
full comtumacre , and not preſumed onely; which contumacie both 
in Eccleſrafticall Counes , and ſome others of this Realme , a- 
mounteth to as much (in conſtruction of lawe) as a confeſſion: 
and it hath a correſpondence vnto an Outlamrie, that is a kind 
of conuiction, at the Common lawe, grounded ypon wilfulneſle 
onely preſumed. 

Moreouer, this preamble doth not reſt inthe two wordes of 
Accuſation or Preſentment, being the onely things required (b 
this opinion) to warrant proceeding Eccleſiafticall; but add 
alſo witneſſe, verditt, confeſſion, or proceſſe of oulawrie: and there- 
fore cannot (by any meanes) be referred vnto enducementi, to 
ground proceedings vpon, but onely yntomeanes of conmttron: 
andthe — that whole ſentence, no verbe paſſine is 
vied, but connitting and putting tolofſe, &c. which maketh me the 
more to maruell, how the word Preſentment, with a diſiunctiue, 
came in amongſt the reſt: as if by a Preſentmene alone, a man 
might be conuit led, ot pas to loſſe ot any of theſe three. 


Some other wordes following in the ſame preamble, are alſo Nen 


brought for this purpoſe, viz, wherefore it is not reaſonable, that 
any Ordmarie , by any ſuſpicion conceined of his mme fantaſie with 
ont due eAccuſation or Preſentment , ſhoulde put any ſubiett of thi 
Realme , inthe infamie and ſlawndey of hereſie , tothe perill of loſſe of 
Efe, loſſe of name and goods, Theſe wordes are inferred ypon the 
former, and arc directed vnto none other crime but 1 

wacre 


The Angels re- 
ioyce at the con · 
nerſion of a (i 
ner, and doe not 
vpbraide, 


74 An Apologie of certaine Chap. J. 
where the perill and penaltie is ſo gtieuous, as iaſe of life , loſe of 
name and good: , ioyntly together; & therefore can by no reaſon 
be drawne& ſtretchedvnto cuery other crime eccleſiaſtical,here 
no ſuch perillofpenaltic , or of puniſhmentreflleth, For wordes 
of ſtatutes are of ſtrifF interpretation, and are molt rift in mat- 
ters criminall and penall,and therefore may not be extended vn- 
to other crimes, then are expteſſely mentioned;yea though there 
were (in both) a like teaſon. W (in trueth) bet wixt the 
puniſhment of Hereſie, Atheiſme ot Apoſtacie , and other crunes 
eccleſiaſtical,there is as great diſſimilitude as may be. Fot death in 
thoſethree is not inflicted, but when all hope of amendement 
and reformation of the partic humſelfe is paſt, and he is therefore 
taken away by death, to the intent others may be terrified by 
the example, and that he haue none opvortumitictoentiſe any 
moe to his hereſies, or to continue in his blaſphemies againſt 
God, But in the cottecting of all other crimes eccleſiaſtical 
(though ſecondarily ſometimes the terrour of others is ſought) 
yet Ry the parties owne reformation,and brin gin g vnto 
penitency and amendement, is intended. For hereby he luſtai- 
neth no ſoſſe at all, not ſo much as of his good name, but tather 
a gaine; becauſe after his reformation and tepentance, he ought 
to be(of al Chriſtians)holdenas deare and precious in Gods ſight, 
as if by falling into the ſinne, his credite had never bin impaired, 
in which treſpect thoſe Canomc all penances were by the fathers of 
the Church, and by the olde and pure Canon ſaid to be medicine 
anime, rathet then pane: yet not as ſatisfattorie for the ſinne, but as 
good inducements vnto, and alſo teſtimonies of repentance, 
And you knowe,how abſurd a kind of reaſoning it is, either to 
argue from one thing to another a diſamitibus: or to teaſon from 
that which is more likely to be, vnto that which is much leſſe 
likely (viz. 4 maiori ad mins) affirmatively , as muſt needes be 
out of this place: for thus their obiection mult bee gathered: 
Without accuſation or preſentment of hereſie; none ſhalbe put in perill 
of loſſe of life , loſſe of name, and goods : therefore without the one of 
theſe two, an Ordinarie may not proceede to the puniſhment of any 
other leſſe offence eccleſiaſticall. Tea though no one of theſe three, and 
much leſſe all of them be any way thereby hazarded, or brought into 


peril, 
| Furthermore 
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Furthermore in theſe laſt recited w ordes there lieth a plaine op- 
poſition, bet wit am ſuſpicion concerned of the Ordmaries owne 
fantaſie and 4 duc accnſation or Preſemtment, Therefore,if ſound 
and credible information, notice, euidence, or other ſufficient 
matter may appeare to be brought vnto him,ſothat hee cannot 
be ſayd /aſþ:icronſlre to concerne it of big owne fantaſie onely then the 
true intent hereof is thereby ſatiſſied. But ſhallthe Preamble of 
this repealed Statute ſtand for ſound authoritie, and ſhall not the 
equitie and reaſon of the very bodie of the Statute it ſelfe, . H. 
y. though afterward repealed (much rather then a Preamble ) be 
receiued for a good argument; proouing that it is neither yniuſt 
nor ynreaſonable,at ſome times to ground a Judges proceeding 
criminall, without either Appeale ot [nditement ? 

Laſthe, here ſeemeth a duc accaſation or els 4 due Preſent« 
ment of Hereſie, in reaſon and equitie to bee required: but it is 
not here, neither (as I take it) elſe-where by the lawes of the 
Realme determined, what may bee accounted 4 due accuſa- 
tion ot a due Preſentment of a crime in an Eccleſiaſticall court. 
Then (as I conſtrue the lawe) muſt it bee left ynto the lawe ec- 
cleſiaiticall to determine, when theſe may bee ſayd to bee due- 
lie done, either preciſelie, or by that which is æquiualent vnto 
them. 

And ſo we may conclude, that to proceed in an Eccleſiaſti- 
call Court agaynſt a ctime, otherwiſe then either by eAccnſati- 
ot ſuch Preſentment, is not contrary or repugnant vn» 
to the lawes of the Realme, but rather the like courſe 
often practiſed by them: and thereby the lu- 
ſtice & equitie of ſuch proceeding more 
ſtronglie confirmed and Aike 
vnto vs, and the contrarie 
opinion quite ouer- 
throwen. 
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CHAP. IX. 

The ſecond opinion ( here to be treated of) that No laie perſon 
may be cited of Office in any cauſe, but Teltamentarie or 
Matrimoniall : the drift of that pm, us Aga proceeding 
of Office mm matters crimunall : the neceſſarie vſe and equitie 
of proceeding crimmallie, ſometimes by the ludges office, in 
cowtes bath tempotall andecclefiathicall, 

F< Ca He very drifc of the ſecond opinion (that com- 
meth here to be diſputed of ) is; that a Judge ec- 
cleſiaſticall may not proceed at all of Office, ot 
make ſpeciall Enquirie, (which is the effect pto- 
duced by that caule) againſt any crimes or offen. 
2 ces of lare perſons, For in debarring them fro Ca- 
ting any ſuch, the very whole proceeding againſt them (vnto 
which that is the introduction) is thereby alſo debarred : and by 
reſtraining their citing of Office vnto cauſes onely Teſtamentarie 
or Matrimoniall, all dealing againſt Crimes (M ithout there be an 

Accnſeris thereby taken away. Which ſecond opinion therfore 
quite ouerthroweth the preſentang of any laue — = though cri. 
minous)allowed by the generalitie of the nextprecedent opini- 
on; inſomuch as ypon Preſentments,followeth proceeding of Of- 
fice by Enquirie; and yet both theſe opinions had one Author. So 
well bee theſe mens conceits digeſted . But let ys firſt examine 
what may be the colourable occaſion ofthis ſecond opinion, o- 
uet and the j ing of all ecclefiaſtica/ proceeding vn- 
to tholat wo heads ({poken of in the firſt part) ſauing where the 
partie conuented himſelſe is willing, Which willingneſſe in the 
partie for _ that may be d to be by him deteined;but 
eſpecially for crimes ſuppoſed by him to bee committed, can ne- 
uet with any reaſon be intended, that it ſhall bee obtained ar his 
hands (conſidering there is ſo ſmall vie of any proceeding by 
office,but againſt cremes ; and leaſt of all in cauſes Matrimonial 
or Teitamentarie, | 

That no {ate perſon; then ſhould be delt with at all, for ſuch 
crunes, as | haue before prooued to bee ofeccleſiaſticall cogni- 
ſance; but be ſuffred to do them without controlment : I thinke 
(in charitie) not tobe their meaning. It muſt needs then follow, 
chat it is the proceeding againſt crimes ex officio Iudicts, vir. with- 


a 
. 


Out 
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out an eAccaſer,which is hereby principallic condemned, as yn» 
reaſonable or vniult, 
Therefore to prooue it reaſonable; I mind here (ſomewhat fur · 
ther) to ſhewthe neceſſatie vſe & equitie thereof, as well inthe 
one court as in the other. And to cleate it from vir wil de- 
clare fitſt, that it is both practiled by the remporalllawes.& alſo is 
by common and ſtatute law, an allowed proceeding vnto courtes 
eccleſiaftical: next,that it is practiſed not onely by the law Canon 
(which many would take for a ſufficient difallowance of it: ) but 
allo by the Crmil{lawes, ſubic ct to no ſuch exception; inſomuch 
as they ate vſed by the relt of Chiſt endome tor their Common 
lau, by the grounds whereof, all their cuſtomarie lawes & ordi- 
nances be argued & diſputed. And laſtly i hat ſuch courſe of pro- 
ceeding was vied & is allowed by ſundry exãples in holy Scrip- 
twre : together with anſweres vnto the obiections made to the 
contrary, as they fall fitteſt into each of the ſeuerall parts of this 
diſputation. 
The equitie and neceſſatie vſe of this courſe to bee holden, 
may be ſhewed by the partie, which (by la we) is ſuppoſed to be 
the exc itet & ſtitret vp of a Iudge vnto it, whe none other perſon 
is found that wil proſecute. This partie I meane, is the'pablike in. Clans. ibid q 
tereſt which the Church or Comms welth hath, to haue crimes 
puniſhed:/ntereſt Rem prouinciapurg ari malic bominibrs: ne ma- 
leficia remaneant impunita: pand enim m, terror eſt maltorss, Bo- 
ms nocer qu malis parcit. Sic ur eff miſericordia punts, ſic eft cradeli- 
tas parcens: ſundty other like rules of law & Canon partly afore 
touched. Now the pablike imtereft doth not only reſt in this, when 
ſome benefite is comming towards the common treaſure, but is 
chieflic ſhewed by procuring common tranquillitie and repoſe | 
of the ſubiect; with finceritie of religion, and integritie of con- | 
uerſation, And it was called by the Reamanes (eſpecially after the 
popular ſtate was turned into a monarclue by the name of Fſcuu: 
and may well and ſignificantly with vs (in reſpect of the mea- 
ning) be termed,the intereſ of the crowne & dignitie royal, which 
by all offences are ſayd tobe violated. Theretore doe the * Cin N Mille 
lians of other nations ſay, In quocwng, crumine fiſcus eft accnſator; 3-99.31 
againſt every crime the benefit of the Common-wealth is an accuſer. C 
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And another ſaieth, that in what crime ſoener a lauge may proceed, ro, 
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of office, there Fiſcuu, the common benefite ſtand: in lead of a Partie. 
And it isteſtified to bee a common rule, that euen i a» offence 
but againit a priuate perſon principally, the iu ge oftentimes i of of 
fice io proceed to the infutting of ſome pemaltic not expreſlie ſet downe 
in lame, againſt ſuch an offence (tor ſo is pena extraordmaria ment 
in the Ciuill la we )by reaſon of the very intereſt the Common wealth 


bath to hau miſdemeanor; puniſbed.In which ſome ma that 
by law may not vſe attion, yet is not forbidden are officixen Ja- 
dicis, to ſtire vp the Iudge (by petition) to proceed for his owne 
office and duties ſake. 

If het Maieſties moſt honourable — and eue- 
rie one apart; if the Iaages of the land; if care full and vptight 
gentlemen of the Commiſſion of Peace in euery countrey ; of ofc 
fice, and for their ducties ſake (for the moſt part) without any ſo 
much as private complaint(much leſſe Accnſer or Par- 
tie) but perhaps vpon ſome generallmurrering ; yea and ſome- 
times without ſo much, fora care and ypon a feare (at large) 
onely conceiued, what may happen: did not, or ſhould not en- 
2 looke into, and take informations of tiots, violences, di- 
{tucbances of peace, conſpiracies, telonies, murders, and of o- 
ther miſdemeanors and outrages, and ſo ſeeke further to diſco- 
uet them, and to puniſh them, or bring them to ſuſticr; might it 
not iulily be feared, that the realme would much more abound, 
and ouerflowin all kinde of miſchiefe > Would the Conit ables 
abroad, Headborowghs, Burſholders, and ſuch other interior of- 
ficers and miniſters of themſelues preferre ſuch yp, or being 
found out and pre ſented by others; would they effechual ly folow 
and proſecute them as appertaineth , ſo that the magiſtrates 
need not to take further care? I thinke it will not be ſo ſuppoſed. 
The like then may be ſayd of Eccleſiaſticall officers and offences, 
notwithſtanding all generall Enquiries in Senes or Symodes, and in 
viſnations, 

But it will perhaps be ſayd; in the one Court, they may bee 
preſented by the {worne men, and in the other by endrtement of 
the grand lurie, at Seſſions and Aſſiſes,&c.Itistruc,they may be; 
but how „I pray you, are ſo found out, and endited (from 
time to time) by the grand [wries of their own enquiries & know- 
ledges : if ether ſome partie (grieued in particular) doe not 


giue 
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iue euidence; or the /adges or [nſtices of themſelues do not in- 
— them, and vrge them; not withſtanding the ſtraitneſſe of 
their charge and oath, and that they be taken out of the ſeuerall 
of every ſhire? But be it, that ſome notorious murtherer 
or felon, is ſo by them ended at ſome times: how many other 
offenders in penall fatutes (being men of any reckoning in the 
ſhire) are endited at all, thorowout the Realme, in many yeeres, 
ifnone of the bench do take care to _ lunes ? as Recwſants 
in comming to diuine — as — kee — 
and giue liuenes contrary to ſtatute, one ly to in 8, 
— mainteine — — — on 
apparell, ot which violate the ſtatutes appointed fot not eating 
fleſh, ypon cetteine dayes. Nay, it falleth out often times, that 
the more to giue edge to ſuch /wries to do their duties, euidence 
hath bene giuen vnto them in theſe offences: yea, ſuch and ſo 
good, as vpon leſſe euidence, they would perhaps haue endited 
a man of fe/onie, to the hazzard of his life, eſpecially if he were 
but ſome baſe fellow. Now, when none almoſt will be found 
to giue exidence ( ſauing in ſuch a cauſe where he findes himſelfe 
or lome of his pinched)yea, and not in ſuch neither, if the other 
partie be aman of any tolerable reckoning or ability; and very 
few (albeit themſelues doperfeftly know it, or haue reaſonable 
ood euidence giuen, againſt ſome man of power) that will 
Fade an enditement againſt ſuch an one, although both he that 
iuveth the ewd-nce — and all the Irie may be in ſome 
— not to be knowen, who it was that did principally ſtirre 
init, becauſe they be ſworne to keepe the Qwrenescounſell, 
their fellowes, and their one: can it then with reaſon be ima- 
gined, that any man (almoſt) will be found voluntarily to be- 
come an Accuſer, and to proſecute at his owne coſts and char- 
ges? Experience teacheth that moſt men will not, few that 
dare, and thoſe onely ſuch, as take themſelues in ſome patticu- 
lar reſpect, wronged. 
We ſee in a great multitude of penall ſtatutes at the Common 
law, how men by thrrdparts and morties of forfeitures (belides 


_ primileges in png are as it were allured and enti- 
ed to informe againſt offenders yet very few (notwithſtan- 


ding ſuch great gaine as thereby might be got) are found (be- 
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ſides ſuch as make an occupation of it) that will voluntarily pre- 
ferte imformations : albeit So be enow that want the money, 
and could wel. be content to ſinget it, out of what malcfactours 
purſe ſocuer it came. 

The realons of this backwardneſſe in informing, I take to be 
the charge, trouble, common obloquie, and oſtence taken by 
them that be proſecuted, and thereby are and petill to come vn- 
to ſome further miſchicfe vpon their procurement, or for their 
fauour, Now, where men that are ſo well hued, and (by reaſon 
the Qweene is partie to ſuch informations) ſo fully in all reaſon 
protected, will not, luſt not, or dare not preferre matter pe. al 
againſt others: ſhall wee looke for bettet courage to be — 
ed by priuate perſons, againſt offenders in Eccieſtaſticall crimes; 
where they can expect no ſuch countenance nor remunerati- 
on, to lighten the other burthens and dangers? and therefore 
_ Office to be proſecuted, or mult be wholly lef. vnpu- 
niſhed. 

In tiots committed and done vpon others, we ſee juſt cauſe 
of priefe for the injury teceiued: and thereby occaſion giuento 
ſeeke lawfull revenge. There was good remedy alſo prouide d 
for them at the Common law, Yet in the time of king Hemrie 
the ſeuenth, for a further temedie and repreſſing of them by the 
Lord; of the Starre-chamber, the State was driven, to make a ſta- 
tute, By authority whereof their Lordſhips proceed in that and 
others ex officro, albeit (in many cauſes) they haue ſome partie 
gricued, that by way of complaint promoteth and proſecuteth 
the office, Yetthe proceeding is (as was touched afore) by way 
of engquirie; in that no man (there) ſueth for ptiuate recompenle; 
but the ſcope of the whole ptoceſſe is crimimall, & ad vindiftam 
publicam, vel corporalem ve! pecuniariam, applicend. m fiſco nen 
parti, So that where men haue 1uſt cauſe of griefe, yet was it 
thought very expedient & requiſite, to prouide a ſharper courſe 
by way of enquirie of offce, How much more then is this courſe 
needfull to be holden, for puniſhing Eccleſiaſticallcrimer, which 
Gy the policy ofthis Realme) haue no other puniſhment : and 
where no man hat he moſt part) any priuate injury, wher- 
ypon to complaine hirhſelfe ? 

Hete perhaps it will be ſaid, that he which can giue informa- 


tion 
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tion of a crime toa iundge ; may accuſe, or procure a preſentment 
in an Ecceleſiaſticall Court (if it be of that wrildiction) or may 
mforme and procure an enditement, if the cauſe be Temporall: 
or cls that it were meet his information be not belecued, but 
that he ſhould be holden as a ſlanderer and a malicious perſon. 
We are to remember, that if this Dilemma (viz, either thou 
mult accuſe and proſecute him, &c. or elſe thou art bur a ſlande- 
ret) had not quiddam tertium to miniſter anſwere vnto it; many 
* faults ſhould = vnpuniſhed, and many poore men 
thould be fore pinche 


neſſes, that will depoſe their direti knowledge, when it tendeth to the 
offence of ſome man of countenance, that may do them a diſpleaſure 
after. And therefore they will either ſay, ſaw it not, heard 
it not, marked it not, or at that time rem it not. Vet it i 
knowen, that a witneſſe is vrged by the religion of an oath, and 
is not entended to thruſt himſelfe into the matter willingly: 
which as it ought to ſerue to take away all offence conceiued 
by him whom he toucheth; ſo ought it to waſh away all feare 
and other affection, in the — 

Then how much more probably may it be ſuppoſed, that 
there is many a meane man, (though otherwiſe able to giue 
good and true information, — of three or foure witneſſes, 
which doe know the matter more fully, and touching other par- 
ticularities, ſufficient for a /udge to enquire, and to looke into 
the partie ſo denownced) who neuertheleſſe in many teſpectes 
dare not become an open Accuſer, or a preferrer of preſentment, 
of enditement, or of information ? becauſe there is more cauſe to 
take offence at ſuch, then at one, who is called and vrgedto te- 
ſtifie. So that ifthere were no meanes for a /udge Eccieforſticall 
to take knowledge, nor to proceed, but vpon the voluntarie 
proſecution and accaſation of ſome partie, (which is the courſe 
oppoſite vnto proceeding ex officio) then ſurely many execrable 
— that — molt ee to Almightie God. offenſiue 


to the godly, dangerous to mens inheritances, and to the offen- 
ders one ſoules health; yea and ſome that be pernicious banes 
to all religion, vnto profeſſing of God, and to Chriſtianitie 
it lelfe, were like (through want of diſcouerie and impunitie) 

to 
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to ſpread themſelues ouer both Charch and Common-wealth 
in very ſhort time, before Accaſers would be found: Namely, 
eAtheiſme, eApoſtaſie from Chriſtianitie, Herefie , [dolatrie, 
Schiſme, Errour in matter of Religion, Sacrilege, Periurte Eceleſi- 
aſticall, Blaſphemie, Subornation of perixrie aſwell in matter: of ma- 
riage and teſtament ( being of ſþeciall conſequence ) as in others ; Hor- 
rible ſwearmg, Polygamy or many wines, Inceſt, Adulterie, and o- 
ther uncleanneſſe,'Drunkenneſſe, exceſſine Vſurie, Simone, Forge- 
ries of Eccleſiaſtical ſcales for teſtimame, V ſurpation of the hoty 
CMiniſterie, dang era Connenticles, ungodly libeling and ſuch the. 

For who are commonly made prime to ſuch ſinnes, but men 
of like humour and affection? in whom we may not preſuppoſe 
ſuch ſinceritie of conſcience, that for reformation of the partie 


delinquent,they will abandon all — = and aduenture any 
diſpleaſure; cuen but to take a triall (wi chen great charge 


and trouble) howe they ſhall be able to make proofe of ſuch 
matters againſt them. 

Beſides theſe inconucniences, that otherwiſe would enſue; 
there be many others, all which (in particularitie) rorchearſe, 
would be ouer tedious, As after an accuſation be begun, & that 
the Judge ſeeth violent preſumptions againſt the partie conuen- 
ted: ift —— feare, for eſſe, for bribes, or 
by colluſion would deſiſt: were it not meet that the /udge, of of- 
fice ſhould neuertheleſſe proceed by engumie; that the delin- 
= may reape, as he hath def ? is it not meet that a /ndge 

ould be more carefull ofthe publike good ofthe Common- 
weale, then eucery common perſon? and if he be ſo in deede, 
ſhall he not be allowed as good meanes to doe theſe good offices 
to his Prince and Cowntrey, as any private perſon? And ſhall he 
not be as much cheriſhed and allowed vpon his owne care, and 
for his ducties ſake, to procure the ſuppreſſing of ſinne and re- 
formation of offenders, as to doit, at the inſtigation of any pri- 
uate partie? Nay is there not leſſe danger of — 9, cortup- 
ting, or inſtructing of witneſſes by a — hath no pti- 
uate intereſt to ſee a man puniſhed) thenthere is in the proſecu- 
tion by a partie; who (for the moſt part) doth it but 4 malice, 
or vpon ſome other ſiniſtet reſpect? And what if any that is in 


cules deed a friend, ſhould be * purpoſely framedto be an +Acca/er; 
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to the intent ſome delinquent may eſcape, and not be called a- 
gaine into perill, ypon the fame crime? If it be ſaide hereunto, 
that the penaltie ofcalummiatiom, vi. pzna talonts which is to be 
inflicted vpon him that faileth in proofe of his accuſation, will 
take away this ſuſpicion; it may be replied , that in moſt coun- 
tries, this pan talions is growen in diſuſe: but chiefely this may 
be anſwered (cuen where that penaltie (till hath place) that the 
eAccuſer may make halfe a good proofe(as by one vpright wit- 
neſſe) and * fo ſhould both the delinquent — puni tz 
and himſelfe alſo (by lawe) be freed from danger of the penaltie 
of calumniation preſumed and of enduring reta/ratio, 

Beſides, the like —_ may allo often happen, when onely 
two ſufficient witneſſes can teftifie of acrime: for if the one of 
theſe ſhould be dtiuen (of neceſſitie) to be a parrre, then the full 
prooſes (te quited in ſuch caſes) were thereby cleare taken away; 
and ſo the offendour ſhould eſcape puniſhment, And therefore 
there is both neceſſary vſe, and good equitie, to warrant procee- 
ding ex Officto,in matters criminall, 


CHAP. X. 

Au anſwere to ſome ſurther obieflion; made againſt the conne- 
wiencie and reaſonableneſſe of proceeding againſt crimes of 
Office, 

O croſſe the neceſſatie practice of proceeding 


Firſt, (faith he) In treaſon and felonie chalenge is 
admitted to the eAccuſer : here none, For it i in 
the Ordinarie to admit one to infourme and to wit- 
veſſe againe in the cauſe , wherem he was before depoſed , to rhe cun- 
tram. What theſe laſt wordes, viz. to the contrarie, doe lerue for 
here; neither I, nor perhaps the Amhor himſelte ofthe Notes can 
coniecture. If Acenſer here be taken for a witneſſe (as is afore 
ſhewed:) then I mult tell him, that challenges and exceptions a- 
ainſt witneſſes not onely be allowed vato the detendant at the 
— Cimll and Eccleſſaſticalli but in a farre more benefic iall man- 
net, then is teceiued by vie at the (ommon lawe of this Realme. 
For it is commonly ſaid (ho we truely I am not to diſcuſſe) that a 
Nn witneſle 
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witneſſe ought not to be recciued nor depoſed vpon his oathe 
for the priſoner, as being againſt the And if ſuch be per- 


mitted to ſpeake at the priſoners requeli(as ſome ſeldome times 
hath bin) and be not ſworne thereunto: what credite will the 
Iurie giue vnto his bare wordes? nay what credite tnay they giue 
to them, and ſaue their owne oathes; who are ſworne to deale 
according to their Exidence; which cinotbe ſo termed, except it 
be vpõ oath, vpon matter of record,or vp6 the parties cõſeſſion. 

But if he take Accuſer here, for him that voluntarily ptoſecu- 
teth and ſoliciteth the office; then he may remember,that againſt 
ſuch,the very Camon lawe giueth no challenge;becauſe any man 
may preferre Endrtements & follow themfor the © neene: where 
as the Cini la hath whole titles of chalenges that may be made 
againſt Accuſeriʒ which la wes be alſo tetained in thoſe Courtes, 
againſt all voluntarie preferrers to the office, who are holden as 
parties.But ifthe [nudge alone at the Common la cauſe an Endite- 
ment to be put vp; may the priſoner challenge the Iudge,when as 
he ſhall not challenge any common perſon, which doth it? 

That is true in part, which he ſaith, hat m * enquirie of office, a 
Indge (by the Cinilllawe) may examine him n lich denownced the 
matter, as a witneſſe therein. Vet it is not generali in euery denoun- 
cron or preferrer vp vnto the office, but onely in ſuch as be officers 
ſpecially appointed, & ſworne for that purpoſe, Now what wir 
of equitie, or what iniuſtice is herein, ſeeing perhaps ſuch know- 
eth the matter beſt, & was the man that infourmed his fellowes 
of his particular knowledge therein, which made it to be preſc- 
tedꝰ May not one ſingle man in a graund Turie doe the like? And 
what ſhould hinder ſuch a man afterward to giue alſo particular 
cuidence therofat time of the triall?Foris there any courſe more 
viuall,then for him that preferres vp the enditement, & giues eui- 
denceto hauc it found; to be alſo a witneſle, & to giue euidence 
of the very felonie, &c. at the priſoners triall for life and death? 

Bur if it were true, chat euety /nſourmer & proſecutout might 
be examined alſo as a witneſſe (which is very vnttue both by 
lawe and pra&tice) howe could this proue, that which he aduou- 
cheth; viz. that no challenge againſt the eAccuſer ir admnted in 
Courtes Cinill and Eccleſiaſticall, ſeeing both againſt proſecutors 
and witneſles by the Craull & Canon lawes,exceptrons or challen- 

| ges 
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ges may be taken? And though it were true, that this were gene- 
rally allowed, and were alſo an inconuenience: ſhall therefore 
the examining of one for another, when he ought not in equitie 
to be, ouerturne all proceeding of effice as vnteaſonable, x hich is 
the drift at whichhe aimerh? 

Another of his /nconnemences hereof is> that hereby a Biſhop 
may ¶ v pon his om ne ſuſpicion) ſupplie the place of an Infourmer, a 
Witneſſe,and a Indge, That his axne ſuſpicion alone, v ill not ſerue 
to open way to ſuch proceeding, is ſhewedafore in the ſeuenth 
Chapter, And howe the Biſhop being Iudge, ſhould be vſed as 
a witneſſe in the ſame cauſe, wherein he is a Iudge; there is no 
colour in al the lawe or practice, that I haue knowen,or can ima- 

ine. Except it be ina matter done in his owne preſence, whiles 
he fits mdbcrally; and appearing allo notorionſh vnto others there 
beſides himſelfeʒ or eſpied onely by himſelte, 

Now if the preiudice to the partie be not vety great, why the 
Iudge alone, aſwell as any cõmon perſon there, that might hap- 
pen to haue heard it ot ſeene it, may not be truſted fora ſounde 
witneſſe; I for my part can ſee no cauſe, Hath the Vote. gatherer 
neuer heard of a Cut-purſe eſpied by the ludge himſelte fitting 
on the bench, by him cauſed to be ſtaied, and being exdited vpon 
his relation, preſently tried and condemned? 

For a third inconnenience hereof , hee aſſigneth: that it is 4 
meanes to drawe cauſes from the Common lawe, when neither in the 
Citation nor Bill, men ſball knowe the cauſe , why they be connented: 
and ſo are deprined of the meanes of ſuing a Probibution at the Come 
mon lame. This he termeth Addere forum foro. 

Vet enquurie by office preſcribeth no ſuch genetal tie of Cita- 
tion. And therefore if this wete true, it maketh nothing againſt 
that proceeding, But that a Label doth not conteinethe cauſe of 
the conuenting, is a very ſtrange, and no leſſe bold aſſertion. If 
his meaning in this obiection be, that a man cannot procure a 
Prohibition, till he haue the copie of the Libel; thereby to ſhewe 
the temporal ludge, that ſomething is there in demaunde or pro- 
ſecution, that is not of eccleſiaſticall Coniſance: then he might 
more plainely haue declared it. And for mine owne opinion, 
hereunto I wil agree,that(in moſt caſes ) the law is ſo;howſocuer 
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For when the eccl.fiafticall ludge denieth the copie of the Li- 
bel where he ought not, to the preiudice of the partie, in this te · 
ſpect: chen the ſtatute of K. Hen. the 3. and a writ therevpon fra- 
med, doth relicue him. And denying copies of libels, needed not to 
haue bincõplained of at that timeas a gricuãce, if the law had bia, 
that vpon the parties owne ſuggeſtion only, without fight of the 
Libell, the temporal Court might at pleaſure award a Proh:b1tron, 
Sothat this not expreſſing of cauſe inthe Citation, and denying 
copie of the Label as lo farte from being ameanes to drawe cauſes 
from the Common law vnto thoſe Courts; that it is of it ſelfe ſuffi- 
cient to bring thither by Prokibrtion caules originally being ofec- 


cleſiaſticall Coniſance. 

But what ſerueth this not r of the canſe of conuent ing, 
(ifir were fo) for condẽnation ofallproceeding by Office; ſccing 
this might no leſſe happen to be omitted, though the preſecution 
were at the inſtance of aæ partie ot eAceaſer? Vet further to ſatiſ- 
fie both him and others herein; (tations in cauſes Criminal out 
of ordinarie Courtes, Letters miſſiue, and Attachements out of 
Commiſſion Courtes, doc all import, that there be miſdemeanors 
of eccleſiaſtical Coniſance, tobe obiectedagainſſ the partie con- 
uented.Albeit to expreſſe al the particulars, would be both ouet 
tedious and chargeable to the ſubiect, and (in many teſpectes) 
inconuenient beſides. And why ſhould this be accounted any 
more inconuenient or vnteaſonable, then x tittes of ſab pa ma out 
ofthe Starre-Chamber or Chamncerie are, which contcine not ſo 
much particularitie of the matters obiected, as thoſe Crrarrons 
in eccleſcaſticall Courtcs? 

In the reigne of K. Hen, the 8. there were contrary writings 
publiſhed berwixt S. German a common lau yet, and Sir I hem 
Nlore, about proceeding one ly againſt hereſie ex officio meroʒ and 
without any ofthoſe allowed meanes precedent, u hich( by law) 
may open a way to ſuch Exquirie. Theſe reaſons of Sir Thom.ss 
Morer, the Note. gatherer aſſaieth ſummarily to anſwere; and 1 
minde not to de fende; further then I ſinde them coincident with 
ſome by me vſed, and not fully anſweredby him. And the rather, 
becauſe hauing not Sir Th. Mores bookes in readines with me, 
cinot k1ow how truely they be gathered: & for that proceeding 
of office againſt other crimes, & vpon allowed groũdes by laue, 
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may ſtand ſound and good; though all that which Si Thomas 
Core defendcth in dealing againſt herefie (without Preſent- 
ment, fame, cc. eſpecially where the penaltie is ſo grieuous) 
were to be condemned for vniuſt and vnequall. 

Sir Thomas More in iuſtification of ach proceeding againſt 
hereſis, alledgeth the like courſe to be holden, in minittiing of 
remporall Iuſtice. viz. that [ndges pon ſecret information, bmde 
a man to his good abtaring, and ararde ont a Writ to enquire De ge- 
ſtu & fama, agamſt any man whome they pleaſe : and that the Lorde 
Channceller pon like ſecret information, putteth men out of Com- 
miſſion, Fot anſwete of theſe, the Note-gatherer ſaith thus: But 
they doe not without matter prooued, put 4 man from hu free-holde,or 
in danger of life, liſſe of — (fc : as Miniſters be deprined, and 
put from their freebolde, By which his anſwete appeateth, that he 
yceldeth thele obiections ( in fate) to be true: and the conſe» 
quence cannot be denied For if the ſame courſe be iuſt and rea- 
ſonable in them; why ſhould it be vnteaſonable in others? As 
for the gricuouſacſle of the penaltie ſurmiſed to be in the one 
greater then in; other; this is not material to make it of iult, vn- 
wlt, For Magi of mmus non variant ſpectem. more or lefle makes 
not things to be of diuers kindes. And what will he ſay then, 
againſt that Criminal proceeding of Office, where — life, 
free-holde,nor goods is called into queſtion ? Shall that then (in 
his iudgement ) be reaſonable and iuſt? Furthermore, what 
doth this particular recrimination hinder the conueniencie of 
proceeding by office? For doth that courſe of proceeding teach or 
require, that men be puniſhed without any matter proned ? There- 
fore if this ſhould happen ſo to be; yet is it onely the perſonall 
fault ofthe men, and not of Law,whicheſtabliſheth proceeding 
ex Officio. For though an eAccwſer ſhould proſecute; yet the 
Iudges ( if they were ſo vngodly minded) might (de fatto) offer 
this vniuſtice. Vet this ought not to be any cauſe to condemne 
all proceeding by Accxſationgo be vnreaſonable or vnequall. 

But this is ſo farre from any tolerable auſwere vnto thoſe ob- 
ie ctions: hi is(in ttueth) nothing elſe, then a very vntrue and 
tlanderous impuration, that will not, nay cannot be iuſtified. 
What? Miniſter; depriued, yea put in danger ofliſſe of life, or goods, 
without any matter proxed? | cannot cõiecture what further mea» 
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ning herein he may haue, otherwiſe then to ſlandet: except per- 
haps he thinke, che Notorious wil full contwmacie of thoſe that te- 
fuled ſundry times vpon their oathes to anſwere Articles obie- 
cted on her Maieſlies behalte(for matters of their one facts, ot 
within their knowledges, and not touching either their liues or 
limmes) ſo farreas by — they were bound; not to be a matter 
ſufficiently appearing and pronedto the Tudges: whereas ſuch their 
contumacie and contempt,cuidently appeared tothe honourable 
perſons, Iudges, and — ſage, prudent, and learned men, not 
onely to be moſt vntolerable; but was iudged by them, to tende 
alſo ynto the vttet ouerthrow of the whole fundamentall iuſtice 
of this Realme, if it ſhould be ſuffered, 
_ — yn Ido read in deed,*that the Miniſters of Genena do in a letter of 
pag.q21, & 422. their oe, writtento the Miniſters of Berne ( againſt one Cum- 
perell a Miniſter alſo of Gexena)teltifie no leſſe of the Elderſorp 
« Two memes there, then here is traduced, For becauſe Cumperell did not an- 
to occaſion Ea · {were directly (as they thought) deſore the Conſſſtory or Elder ſhip 
quirieandex3-. vnto their Interrogatories by them of meere Office miniſtred vn- 
fa cuen at Ge» to him (Mheteoftwoconcetned his thoughts, and the very cogi- 
* tations of his heart ) ſo that they helde him thereupon as conui- 
Red : and for that there were vehementia imdicia, great pre ſumpti- 
on: with a common fame,that he being ordeined Miniſter for a pa- 
riſh in their tertitorie, called Drallian, had neuertheleſſe vnder 
hand ſouglit to place himſelfe in theterritorie of Berne ſor this 
was his heinous fault whereof they then enquited:) Therefore 
the Conſiterie pronounced, Quad erant iuſtæ canſe, cur Miniſte- 
' ro abdicaretur;tharthey were iuſt cauſes to depoſe him from his 
| Miniſterie. So that albeit we haue no ſuch Lawe or ptactiſe in 
( England(thanks be to God, whatſocuer the Note-gatherer ſaith) 
to condemne a man, without any matter proned: yet ſome other 
Churches (whom he & his Conſorts doe more admire, then their 
owne)thinke they haue warrant ynough, euen vpon a fame and 
ſome tokens, todepoſe a miniſter, when they ſhal find that courſe 
meete tobe vſed. 


Another reaſon in that behalfe is — Sir Th. More; 
that the Lordi of the Counſel vpon ſecret i ation call men of 
Office, ic hout any proſecutor, vnto examination of matters exi- 
minall, To which the Notegatherer anſwereth thus; viz. that 144 
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i, in matters concerning the ſlate of the Prince and of the Realme; in 
matters of allegeance : and that a Jeſmite or Seminarie prieſt may be 
examined by othe, quia plo facto a traitour. 

Firſt, all the matters that their Lordſ>ips doe, or may examine, 
are not of ſuch hie qualitie. And if they were, it is not the impor- 
tance ot heinouſnes of the matter, that can make Iuſtice of that, 
, which is /zinſtice in it ſelfeʒ as was touched by me afore, And ſo 
be alſo ſundry matters dealt with, in ſome Courts Eccleſiaſtreall 
neerely touching the ſtate ofthe Pronce and Realme. Befides,it 
is a very ſtrange allegation to ſay, The /eſwits or Seminarie Preeft 
may be examined by othe, quia ipto facto traitouri. As if all, ot any 
traitours, might be examined by othe of their treaſons; conſide- 
ring. that to examine the partie by othe, of matters touching loſſe 
of his life, ot limmes, is flat contrary to the Lawes, policie, and 
cuſtome of this Realme in both forts of Courts: yea and pethaps 
contrarie to diuinitie too, as the Tyratiſoure his one Camerade 
(though fighting in the ſelfe ſame quarrell and following the 
lame Coloutes) can and doth tell him. 

That which hath bene ſaid to theſe two laſt obiections, may 
alſo ſerue to reine vnto his replie, made againſt the obiection, 
that the like courſe is vſed by Martial Lawe, 


But if this proceeding of office by Speciall enquirie be ſo teaſo- 


nable and oftentimes neceſſarie; how commeth it to paſſe (may 
ſome man aske) that the names of /nquiſition and [nquiſitoxrs be 
holden ſo odious? Admit thoſe names be odious vnto many: yet 
this (without further reaſon) may not ſerue to cõdemne] courſe 
it ſelfe. For many ſorts of men be alſo odious, perhaps without 
any iult deſert or particular abuſe in themſelues, other then for 
their office ſake, who ate not therefore wholly to be teiected:as, 
Informerr of conc ealmenti of pa nal ſtatutes, Takers, Purneyers, Bau- 
hifes errand: yea and ſome admmiſters of [uſtice too, if they be — 
thing exact & ſcuere therein. Neither is this odiouſnes gen 
againſt all Inquiſition hatſoeuetʒ but only againſt one particular 
courſe of proceeding thereby in the crime of hereſie practiſed in 
ſome Popiſh dominions: but of al other moſt rigorouſly and cru- 
elly in Spain; yea(asis ſuppoled)farre beyond their one Com- 
miſſion, that they haue from the Pope : and yet their Commiſſion is 
alſo in many points exorbitant from all Lawe and reaſon. 

A writer 
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A writer in the ¶ un Law aſſigneth a ſpeciall cauſe of the hate- 
fulnes vnto the Cõmon people of the Spaniſh Inquiſſtion for mat- 
ters of hereſie. * Inquiſſtors of hereſie (ſaith he) are hutefull and ſu- 
ſpefted of all Lay-men, becauſe of a long time it hath bene beleened, 
that they are wont to proccede upon moſt 4355 ſufpicrons, efpccially a- 
gainſt thoſe that be riche. Nay indeede how can it be otherwiſe, 
lecing their dealing by that Inquiſiom is eſpecially againſt men 
of greateſt wealth; becauſe vpon their condemnation their 
goods and lands are confiſcated to the houſe of /ngriſitron : thar 
is, to the Inquiſitours themſelues? 

Now ſeeing none of theſe ſtrange courſes be vſed in any Cxi- 
minallproceeding in this Realmeʒ there is therefore no iuſt cauſe 
here to make it hateful vnto any, Vet the Treatiſer doth imagine 
this kind of proceeding to be more frequent in Courts eccle/raſfr- 
cal within this Realme in reſpe ofthe Iudges owne fees,there- 
by ariſing. Foranſwere whereof: Firſt in Courts of Commiſſon 
Eccleſiaſtical ( againſt which ſome haue _ edge and 
egerneſle) the Commiſſioners haue no fees at all; no not ſo much 
as iti. s. cowards their charges, that [nſtices of Peace be allowed 
by Statute, at ſuch times as — ſetue at Seſſumt of the Peace, Cc. 
whereas Commyſſioners ate employed, and ſerue therein free] y at 
their owne charges, with loſſe of time and intermirting their 
owne buſineſſe, only of dutie and conſcience to her Maieſtie and 
to the Common weale. So that if it were not in this reſpect, the 
Commiſſioners eccleſiaſtical both might and would fic ſlill. with 
more eale to themſelues, and leſſe obloquie; howbcit by the 
worſt of every ſort of Subiects. 

As for Courts of Ordmaries, I knowe ſome of the greateſt of 
them in England, that haue not two matters ex Officio mero pro- 
ſecured in them, in three yeeres ſpace, And for ſuch ordrnarie 
Courts as haue ſome moe cauſes of that nature: alas, hat great 
fee is it, for the [ndge eccleſſaſtical to haue iij.pence for a Crration, 
or vj. pence for examination ofa witueſſe, ot vpon an acte of Ab- 
ſolutian, or ſuch like ; to make him deſirous ( in that te ſpect) to 
entertaine the cauſe ; ſeeing hee will hardly be excuicd with 
xx. pound charges (that euety ſuch ſeuetall matter may put him 
vnto) if an ¶Appellation be brought vpon any errour or miſta- 
King, chat may happen to be found, in is proceedings of — 

Belides 
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Beſides that, the like fees are due to the /ndge, no leſſe vpon the 
proſecution of a pe, then they be vpon proceeding by office : 
and therefore none inconuenience heereupon more inthe one 
courſe (which this opinion alloweth) then there is in the other. 

Yea, may ſome ſay, all prooue not offenders, that be ſo cal- 
led, and that are thereby put vnto trouble and — It is 


true; yet meet to be called. if the law be obſerued in this point, 
that there mult be (afore) a ſuffic ient ground of inducement 
thereto, Neither doe all thoſe prooue to be offenders, that are 
proſecuted by a partie or by an Accaſer; and thereby be put to 
no leſſe charges and trouble, enen when (beſides the malice of 
the —— was no colourable ground of the accuſation. 
The like may be alſo truely ſaid of many others, who be called 
euen before temperall Iudges and [nſtices of the peace, either by 
warrant, writte, or otherwiſe, Yetisthis no cauſe, heereupon 
wholly to diſallow theſe conuentings. And there is no more 
reaſon to finde fault with the fees due vnto the Iudges ecclef 
ſticall, in regard that euery one which happeneth to be conuen- 
ted, prooueth not guiltie of the matter impured to him: then 
there ought to be with the fees, that are due to ludges in tempo- 
tall Courts for radiciall or originall writtes &c. becauſe many of 
ſuch ſuites be commenced (as often falleth out in the end) with- 
out good matter on the Plaintifs or Informers behalfe, Thus 
much in anſwere to the obiections made againſt the reaſona- 
bleneſſe, and conueniencie of proceeding by Office. 


CHAP, XI. 
That the lawes of the Realme do ſe Enquines andproceedings ex 
officio, and that they allow it in Courts Ecclefaical with an- 
ſwere to ſome obuet tion that are made to the contrary, 


2 N the next place I am to ſhew, that dealing by 
way of enquitie or enqueſt, ex officio, without 
ſuite of a partre called by the Common law 
Office del Court, are both mentioned and pra- 


hfe and member, In an olde ſtatute of king Edvard the firlt, a 
Oo ſcuetance 


ctiſed by the la wes ofthe Realme. In Magna dg Chana 
8 Charta mention is made of 4 writ of Inquiſition of P36, 


> Oc 
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ſcucrance is made bet ixt the ſuite of the — the ſuite of 
a purtie e and the King is thereby (as it were) bound to ſue, and 
to lend hu effice, for ptoſecution of the miſdemeanours, For it is 


. Ed. i. c. iq. thus prouided, that if any take away a woman by force Cc. the 


King at his ſuite that will ſue, ſhall doe common right within, fortie 
dayes e and if none commence lus ſte within fortie dayes, the King 
ſhallſme. Which ſuite being in his owne Court, and before him- 
ſelfe,muſt needs be of office, For where there is /nqui/tio, E:qui- 
rie, there the King is partie : as by another ſtatute of the ſame 


Ster. de Tnqui, *Kings dayes appe arcth: De Inquiſittomibuus coram Inſticrarys - 


capiend. 33 EA. i 
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buſcunque capie ndis, & in quibus D. Rex eft pars quuluercung con- 
cordatumeſt cc. In a ſtatute of lig Edward the third, arrcign- 
ment at the ſuite of the King (which is ex officio) as a diſtinct mat- 
tet from that which is at the ſuite of a partie, is ſpoken of: and ſo 
4 are alſo Commiſſions of imqurſſtiom afterward, Furthermore in K. 
5 Henrie the ſixt his tnne, enqueſt or inguificion of effice is mentio- 
ned: and in ſundtieꝰ ſtatutes both after and atore, which are 
needleſſe to be repeated, For (asItake the matter) cucry cu- 
ditement is an Inquiſtuon : which if it he at the pre ſecution of a 
partie, it is as oſic um promotum : but if it be by the ludges, for the 
Q meene (in teſpect of the intereſt ofthe Common- Vc alch) then 
is it oſſictium merum or noble, as atore is declated. 

This maner of dealing. in ſundtie caſes is ſo vſuall at the Com- 
mon law ; that there be whole titles made in the Abtidgements, 
touching [»quiſitron and office del Cour . wiz, of enquiries and 
matters done by the Iudges vpon their diſcretions, without the 
inſtance of any partie. 

In reports at the Common lau, we finde it ſaid,” that Judges 

ex eſſicis did charge an enqueſt to mae enquirie of their on ne collu i- 
on, ſappoſe d to be commuted among them. Further: One of a Jurte, 
that ted from his followes after that hewas ſrorne, was exam 
ned at his returne by the [udges ex officio, whether he had ſince ſbo- 
hen with the defendant or no? Likewileit is ſaid. that the Court ex 
officio ought to award an Aſſiſe to enquire 'whether the drſſe: ſan were 
with force )by reaſon of the kings fine. In the booke of Aſſiſes: Ihe 
Conrt ex officio ſent a man to priſon, becanſe they found he had not 
made fine, Anda great — of particular articles are there ſet 
down aoherwpon” engueſt or inquiſition ex officio 1m the K mg. bench 


14 
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ij to be made. We finde of eldet time by * raten. n here the appel- 
lor that preſccuteth m abęs de ſault or dieth there the king may proceed 
ex officio. And againe there: Let the king ex officio ſuo, & for his 
peace proceed to inquiſitiõ for the ſuſſctam that he hath of the appeale, 

Morcoucr, where a Parſon and Vicar were both willing e- 
noughto ſuc before the Temperall ludges: yet the [ndger fin- 
dung the = tobe of Eccleſiaſtical iſdic lion, did ex officio, at no 
mms inſtance, diſimiſſe it out of that court, as not perteining to their 
inriſdiflion, And do we not often ſee the otdinatie courte for en- 
ditements, much aſſiſted and holpen by the Iudges and luſtices 
ſearch, examinations and dealing therein, (of office and duetie 
onely) both in treaſons & felonies, and in other cauſes of more 
ptiuate inte teſt, that be preferred by others? doe they not alſo 
vpon their owne diſcretion,& for cauſes knowen to themſelues, 
without proſecution of any partie, (and ſo ex officio onely) often 
times commit perſons of ſuſpected behauiour to priſonʒ and not 
diſmiſſe them, till by a writ of engarrie — ſama, they 
be found worthieto be ſet at libettie? So that by theſe few, and 
ſundry other that might be brought, it may appeare ; that pro- 
ceeding and engquirre ex officio, is ſo farre from being, ſo much as 
a divers courſe from the lawes of the Realme, that it is often pra- 
ctiſed thereby, when no partie beſides the Judges themſelues, do 
entermeddle. | 

But it is not onely by that la practiſed, but alſoallowed (by 
it) for a lawfull courſeof proceeding in Eccleſiaſtical Courts a- 


Ren. B. e. 
L. ol 303. 
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gainſt crimes and offences. By a ſtatute of Henrie the fift, ſuch geg. 


an Inquiſition of Hosþials of the Kings foundation, is appointed une 
to Ordinaries : and in thoſe that be of any other mans foundation, 
Ordinaries are authoriſed not onely to enquire of the foundation, o- 
ſtate, and gonernance of them, and of all ether matters neceſſarie in 
that behalfe but alſo to make thereof correction & reformation, after 
the lawes of boly Church, as to theus belongeth, So that it Eccleſta- 
fticall lawes doe warrant this enquirie and courſe of reformation 


and cottection, then this ſtatute will gine force vnto it. By! an- He 


other ſtatute: If am Clerkes be conuic led of mcontinent lining in 
ther bodies (being but afore perhaps opeuí noiſed thereof ) bells 
whom conuicted ? afore Ordmaries, How ? by examination,CF o- 
ther lan full prooſe requiſite by the law of the Church they may by the 

Oo 2 Ordimarie, 
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Ordinarie, at his diſcretion, be committed to ward, Which to ge- 
ther with the commuting, mult needs be both done ex officio: tor 
that no partie to proſecute is there mentioned to be required; 
and becauſe the Ordinarie thereby may proceed, vpon the pub- 
like infamie norſed abroad, h 

The ſtatute of * Creations made afterward, mentioneth a caſe 
where an inferior Ordinarie may be partie toa ſuite holden afore 
him: which may aſwell be vnderſtood ina cauſe mooued of O, 
fice for an oftence, as in any other matter. But more plainely 
afterward : for there the very word ex Offictois vicd; and i is 
prouided,that the forfeiture of that ſtatute, for calling a mam ont of 
the inriſditton where be dwelleth, ſhallrwine agamſt him that cited, 
whether he proceed by vertu of his office, or at the ſuite of any per ſon. 
Whereof may be gathered, thatthe lawes of the Realme take 
knowledge ofthat courſe ex officioto be as warrantable as the o- 
ther, made at the ſuite ofa partie: ſo that other requiſites be ob- 
ſerued. And though the ſtature againſt Hereſie land now te- 
pealed. yet it may lerue to prooue, that not onely imgarrie, but ex- 
amination allo of the partic himfelfe, in a tuſſtatton by Ordinaries 
(both which are done ex officio) is holden for a courſe of the law 
eccleſiaſticall not to be condemned or dilallowed by the lawes 
of the Realme. 

In a ſtatute touching O-dinaries ſeales now alſo repealed, 
certeine ecc/eſiaſticall cauſes be rehearſed: among which, cauſes 
ofinſtance berwixt partie and partie, are plainly ſeuered & diſtin- 

uiſhed from cauſes of correttion thereby giuing vs to vader- 
ſtand alto, how rarely cauſes of correftion be proſecuted by any 
partie; but by the Judge eccleſtaſtical humſelſe alone procee ding 
of Office. And + by a ſtatute in the firſt yeere of her AMaieſtres 
reigne, made for vniformitie of Common prayer, Ordmaries ate au- 
thonſed to inquire and to puniſh c. the violation of that act, as 
heretofore hath bene vſed inlike caſer,by the Q neenereccleſiaſticall 
lawes. But that an enqam is al wayes of office, and what the lawes 
ecclefiafticall be in this behalfe, and how the continuall vſc hath 
bene, is ſhewed afore : ſo that none need remaine doubt full in 
theſe points. 

The very Common law not onely taketh knowledge of this 
courſe holden in Courts eccleſiaſticall: but in ſome reſpeR 2 
alſo 
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alſo primiledgeit,cuen aboue the proceeding bya partie. For T 5.1.4.8. 

an Ordmarie doe ſequeiter goods of the dead for any contumaci?, or 

ex Officio; which giueth ro poſſeſſion to him, the court ſpiritnall (in 

this caſe ) ſhall haue Iuriſdit lion. And it ſeemeth by that caſe, the 

lawe to be otherwiſe, when it is atthe ſuite ofa Partie, So in a 

caſe* of violent hands laied ypon a Clerke, both Brian and Litle- * Mao. E.4.10. 
ton held (no man gaineſaying of it ) that the ſprrituall court may pu- 

mſh it ex offic io, but not at the ſuite of the partie: leaſt the beater 

. bee hept from his abſolution, till ſome temporal duetie bee con- 

tented and paied . And CAMordant * was of opinion; that if 4 TH 


man bee ſued by a partie pro læſione fidei in not a ſumme of lar. 
money —_— — hal lie a Prohibition : yet if the — eccleſia- 

fticall ſhall doe it ex officio, that then no Prohibition ſhall lie. Neithet 

doeth any gaineſay him herein, Vnto which opinion of his, ano» 

ther iudgement giuen in the booke of Aſſſer in like caſe, ſee- — 3, 
meth to accord. To like effect alſo 5 Frrzherbert —_— that  Fiah.nom, 
an Ordinarie may cite and proceed againit a mam ex Officio, pro vio- pe ne. 
lenta — —— : likewiſe for — — &c, _ 
in the time of vacation of a benefice: ſo he may cite alſo ſuch as re- 
fuſe to maintaine a Curate or Chaplaine : and for fornication or like 
offences, 

Fuzherbert* in another place alſo thus writeth : fa man 
(faieth he) be ſued in court Chriſtian,or if the biſbop ſme and cite him 
ex Officio and excommunicate lum, cc. And againe” thus: Sign 
ficaui lieth not, but where the partie ts excommunicate by name, ma- 
tori excomunicatione : vn a ſpecrall ſuite againſt him ex Officio, 
or by a partie: therefore both are alike lawtull, and allowable by 
the common lawe. And that for wron detaining of tthes in 
time of vacation of a benefice, the eccle all Indge may cite and 
proceed ex Officio. doeth plainly appeare euen by one of thoſe tern of 
books which the Note gatherer doth alleage againſt this courle ; of the o 
though (in trueth) it haue no one word tending that way.Belike — 
he thought no man had the booke but himſelfe ; becauſe( it may Princed by Rob. 
be) he caſuallie happened vpon it in rifeling amongſt other olde . 
bookes caſt aſide in ſome Stationers ſhoppe . To like effect the 
ſame booke hath; that ® if a man bequeath a bullocke toa church for . 
reparation of it, or of the churchyard : if he that bath him will not de- 
liner hum, either the Church-wardens may ſus for ſuch detinge in 4 
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court eccleſiafticall, or the Ordimarie may ex Officio call him, and 
vrgebim to deliueris. And the like is there teſtified (being taken 
out of che Regiſter) in a more grieuous crime of ecc leſiaſticall 
cognilance. For (ſaieth he) of the Indge eccieſſaſtical cite a man 
7 office for formicatgon,c>c. & a prohibition or appeale being brought, 

eafter renounceth all delayes, and ſubmitteth himſelfe : the Judge 
ſhallproceed ad pœnam Canonicam umponendam, 2por 4 conſul 
tation or writ vnto hum to be directed. 

Likewiſe the Regiſter is very plentifull in this behalfe; as firſt 
where * Enquirie (which is alwayes ex efficio) is not onely allow - 
ed, but commanded to be made by a /udge eccleſiaſtical: * Vo. 
bis man lim, quod habita ſuper premiſſi per Inqui/tionem C alios 
modo; informatione plemiori, &. and tor the very word of procee- 
ding ex officio : as where it was v-ritten vnto the Official of the 
court of Canterbury or his Commiſſarie thus: Cum dos nuper ex 
Officio veitro, fama publica referente,quod T.&c.veſtre mriſdittio- 
ms C. in amplexibus fornicarys tenet, ꝓſam cord vebts in curia chri- 
ſtiantatis pro correflione anime ſue in hae parte citari feceritis, pro- 
cedentes contra eum ( thidem) iuxta Canmicas ſanttiones,c>c. vobis 

ſegnificamus, quod in cauſic pradic lis, ex officio veſtro, quatenus ad 
corret lionem anime, c. procedere & facere poteritis, quod ad offict- 
um veſtrum ſpeciale de ture noueritis pertinere, Mc. 

Likewiſe in another Conſultatiom it is conteined thus: viz. Cn 
vos Inuper (vt accepimu ) inxta officy veſtri debitum obieceritts lo- 
anni de E.parochiano de C. quad ipſe, & Q. detinet, t. obus figmfica« 
mus quod in cauſa pr editta quatenus ad reſtituttonem, &c. C ad pre 
nam canonicam eidem J. pro detentione eornndem let at er um mpo- 
nendam coram dobis agitur licite procedere tc, prteritts, And a- 


gaine thus: Cum per vos contra H. de Lyndeſey Notar th public um 


ſuper ? fornicationis crimine mfra iuri ſditliouem veitram comiſo 
graniter in ſumatum, tum ſuper ditto crimme, quam ſuper co quod iu- 
riſditionem de tram per tumullum & rixat, execntione ſque de. 
in hac parte debite faciendas nequiter impediuut, ex of ficto ad anime 
ſuæ corretlionem fuiſſet proceſſum, &c. vo is ſignificamus, &c. quod 
procedere pateritts, Mention is alſothete made in a precedent of a 
Conſultation,of proceeding*ex officio ad promotion:m par oc hiauno- 
r, in cheſe words: Cum ex officio ad prometiont dittorum parochia- 
norum 


Part.2. proceedings in Courtes Eccleſtaiticall, nor 


norum, traxeritis in placitum, c&c. vobis ſignificamns, quod procede- 
re poteritis &qc. Furthermote, thete is mention made of one, who 
by that coutie was proceeded lawfullie with, for tefuſing to pay 
his vſuall oblations, to be conſeſſed to the Prieſt, and to receiue 
the Cemmunion,in theſe wordes : * cum ipſum ex Officio veitro * Regiller pag 
coram Vobis ex canſir premiſſic enocari feceritis, ad procedendum — 
contra eum, ad pa nam corporalem (bi pro correflione anime ſue in 
hac parte infl gendam, cc. vobis ſignificamms, quod in diclo placito, 
fic coram wobis ex Officio veſtro, moto; procedere & witerins facere 
poteritis in cuaria Chrittianitatis, quod ad vos, & ad forum eccleſi- 
aiticum noueritis pertinere , prohubtione noſtra nom obſtante. And 
vpon a prohibition brought by a knight to his Ordinarie, that 
proceeded ex Officto agaynſt him, for certaine bus crimes and 
exceſſes; a Conſultation was granted: the wordes of the Regt- Rehe pag, 
fter are theſe : Cum vornuper ad corrigendum crimina c exceſſus .. 
ſubditorum weſtrorum inxta Officy veſtri debitum procedentes, R. de 
C. militi obieceritts, fc. 
The like conſultation is there founde —_— a Chaplame 
proceeded with ex Officio for fornication ; that had alſo brought 
a prohibition, The wordes * ofthe Writ vnto the Ordinarie be i Reg, pag. 5A. 
theſe, videlicet, um wor T. de W. capellano, ex Officy veitri 
debito obreceritis, quod ipſe carnaliter cognomit, (Fe, in anime ſug 
periculum (& ſcanda/um altorum, wnde contra enndem ad correcti- 
onem anime, Cc. As in other conſultations there, after prohi- 
bitions ( vpon vntrue ſuggeltions) had bene purchaſed, 
An example is alſo* there of allowing (by Conſw/tation) of + Reg. pag 51.2. 
proceeding ex Officio; to the ende of enioyning corporall pu- 
niſhment; ay ynſt one that /aied violent andi vpen A Clerke; 
whereby hee 1acurreth (ſaieth the Writ) excommunication p- 
0 fatto. 
+ Likewiſe an 5 Ordinarier proceeding ex Officio, to the in- 1 Regpag.g1.b. 
terdicting of a Church, and to the inflicting of other Canonical * 9 
paines for with-holdi.ig and not finding of Chaplaine or Cu- 
rate toſcrue, (according to an ordination or rea'l compoſition there = 
of made) is there approoued Jawfull by Conſultation gran- 
ted, And ſo is the like proceeding of Office allowed for © tithes « Reg, pag.51 4. 
with-holden, falling due to the Byſhop and eArchaeacon in the 
time of yacation of the benefice; for by the lawe and cuſtome 


then, 
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* Changed by then, in moſt Diæceſſes of this realme, tithes of vacant benefices 
U. l. were due to them. 
In the writ of Conſultation alleaged afote out of the 37. page of 
the Regiſter for allowing proceeding ex Officio againit a fornica- 
Reg. pag 35. f. tot: ĩt is alſo conteined; chat the partie before prohibition by 
him brought, had ſubmitted himſelfe: for which cauſe of the 
parties violating his one ſubmiſſiou, and for his contempt 
mandatorum ſibi fatlorum : the Ordmarie is authotixed and war- 
ranted to deale againſt him, (as afore he had begun) ex officro, 
By all which may appeare, both the practiſe of /ngnr/itron, and 
proceeding ex officio in ſome caſes by the lawes of the Realme, 
and the allowance alſo by thoſe lawes, of ſuch coutſe holden in 
conrtes eccleſiaſtical both in offences and in other cauſes alſo,thar 
be neither teſtamentarie nor matrimonial, 
But it may perhaps be ſayd, that great abuſe may hereupon 
folow,ifthe Jade to vexe a man wrongfully:for he may pre- 
tend ſtrong Euidence and [nformation ot a common fame to be a- 
gainſt a man, or ſuch like afore ſhewed, whereof he is crediblie 
aduertiſed, Well, if it be but ſo much, that the eccleſiaſticall ſudęe 
(when he is called by his ſuperiout) mult be able to make proote 
of ſome ſuch : it is more then a Judge or ſaſlice of Peace neede 
ſhew , why hecalleth any man into queſtion, or bindeth him to 
the peace, or tothe good behauiour, And what lawes can be de- 
uiſed, but they — abuſed? hatſoeuet hath an vſe, hath alſo 
anbei an abuſe, ſauing vertue, ſaieth ' Ariſtotle. Vet if he be an Ordimari 
Kuno. (as hath bin aforeſnewed) ſuch grounds of his proceeding muſt 
appeare in Acts Iudiciallie, ot be well prooued : or elſe (vpon an 
Appellation) his proceeding is to be re 
Beſides is it not more probable that a Partie which will ac- 
cuſe, ſhall doe it of malice to vexe oftentimes an innocent, and 
to bting him into petill; then a Iudge ho teapeth no com modi- 
tie thereby, but ſatiſfaction of his duetie ? and is not he more like 
to deale in theſe cauſes with ſinceritie, then qanlibet c vn go? yet 
by this opimon, ſuch are permitted to accaſe and to preferre mat- 
ter againſt any, though no ſame not other matter, no not ſo much 
as ſu picion doe appeate againſt them 
Is it not then all one, whether the innocent man be wrong- 
fully vexed by the Judge, ot by a priuateperſon,who (in a manet) 


Pro- 
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profeſleth,that he doeth it of malice? nevertheleſle for all this in- 
conuenience and abuſe that may happen, it will not be thought 
conuenient (Itruſt) to damme vp the way from every man both 
Indge & partie, to preferre ſuites a gainſt offenders. For if it ſhould 
ſo be, in ſhort time thete would bee neither Iudge nor other, but 
lewd perſons onely; and they might live as they lift, 

Yea, but it ſeemeth ynreaſonable (will ſome man ſay) that 
a man ſhould be called into queſtion and not to know his eAc- 
cuſer. Surche if the way of proceeding by eAcenſationbe taken, 
he is to know him: but when by Enquerie, though for the moſt 
part the Denowncer is knowen, yet there be many weightie and 
very conſiderable cauſes, why euen witneſſes in cauſe of hereſi: 
and much leſſe thoſe that gaue the information,ſhould not bee 
knowen ; which euetie man of himſelſe, without rchearfall, can 
weie and call to mind. 

Beſides, this obiection maketh nothing againſt all proceeding 
ex officio, Fot when it is grounded and 2 — vpon a Preſent- 
ment by officer; ſpeciallie appointed, their names ate kno wen to 
him whoſe proceſſe is made. Vet I muſt tell you, that hereby it 
commeth oft times to paſſe, that meane men in pariſhes abroad, 
and for vety foule crimes, do rather make choiſe to be bold with 
their oath and conſcience, then with a delinquent, whom they 
haue ſome occaſion to feate. 

But (I pray) hat ne ceſſitie is there (in Iuſtice) ofknowin 
the Relatours ? may not a l endite a man without any — 
openly — as when the matter is either kno wen to ſome 
of them aforehand, ot the Exidence (as ſome times happeneth )is 
not giuen openlie ? which caſes happening; the partie endited 
ſhall neuer — who gaue the information, becauſe they are 
ſworne to keepe ſecret the Q weener, their owne,& their felowes 
counſell. Which courſe for the trouble of the partie ſuppaſed to 
be delinquent, doeth amount to as much, as iche Iudge ex officio 
merohad done it. 

When the Lords of the Coxnſel! haue a ſuppoſed malefactor in 
examination,are they bound in /affice, or were it bur good poli- 
cie to ſignifie vnto him, who it is that giues the information;and 
to confront them together at firſt daſh? but how ſoeuer theſeſ by 
circuraſtances ) ſnould be thought fit to be caried, it is neither to 

Pp nor 
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not fro, to the condemnation of all proceeding vpon the office of 
the Judges oncly, as vniuſt, u hethet a man kuo w or be ignorant, 

who made che Denunciation. 


CHAP. XII. 
eA Replie te the Note- gathetets anſivers, ginen to certaine rea- 
ſon; that haue bene made long agone, for to ſhew the like courſe 
to be alſo prattiſed in temporall cartes: and an anſwere to bus 
reaſons brought to proone, that in proceeding of Office there i 
' ſome contrarietie to the lawes of England. 
ban More in his d Treatsſer (to 
SY 2 . 
hex that it is not ſimply ypon lome oc- 
5 jcafion to conceale the names of thoſe that gaue 
NF the information) alleageth, that in like ſort az 
J EE $the Common law a man may be endited, c none e- 
2 OY midence openly g inen at the barre: and that the en- 
| diters be bound to keepe the kings comnſaile cloſe. To this the Note- 
| | | gatherer anſwereth; fuſt that before — anſwere, er bee ar« 
| 


raigned, he hnoweth the matter wherewith he us charged. So doc th 
he allo in eccleſiafticallcourtes,fo ſoone as the matter is obiccted 
ynto him.Secondly, that the indite ment goeth to particular matter, 
it muſt be certaine. And ſo do articles alſo in a court eccleſraſtr- 
cal. Thirdly, hat they which indite him, ſhall not be Indger of hum nor 
arraigne lum. No more ſhall they who preſent or denownce a man to 
an eccleſiaſtical ludge,be Iudges ofhim:and therefore (whatſoe- 
uerthe Note-getberer lay to the contrarie)it is not liter ex officio, 
Fourthly, that [ndges in ſach a caſe are toproceed circum} etthe, 
And ſo muſt they doe in other caſes as as this: and ſo mult 
| eccleſiaſtical ludges al ſo. Fiftlie, that two witneſſes muſt be at the 


— - 


arraigument, vuleſſi the partie n oilmgly confeſſe the ſame. And ſo it is 
in courts eccleſiaſſical. Fot vathoutthe parties confeſſion, or two 
wirneſſcs;none may be abſolutely conuicted. And yet this which 
he here ſaieth is not genetall in all a74 ts, For the ſtatute 
| Ed. cia · made the 1, yeere of K.Edward the 6.{ which hereunto he you- 

cheth) mentioneth to this purpoſe onely treaſon and miſptiſion 

thereof, The ſaid ſtatute is alſo repealed hnce by Q. Afar), The 
| „ep other ſtatute“ / & 2.of Philip & Maryhathe alleageth, is onely 
ux. c. is fot ſuch triall of teaſons, chat be made reaſons by that At. — 
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the ſelf ſame Af doth appoint, all other trials of treaſon to be made 
according to the due order c comrſe of the Comms lam ei. But though 
it were lo, that at all trials two witnefles ſhould of neceſſitic be 
preſent : & though it were admitted, that his other ſoure anſwers 
were true in ſact, & chat the courſes of proceedings ecclefiallical 
were to the contraty: yet theſe do not any way impugne or ouer- 
throw ſir Th. Mores reaſon, viz.that mt may be endited,cy not hnow 
who g ane the e udenct or preferred it;im like ſort as ſome know not who 
preferred y matter of crime ag ami them into courts eccleſiaſtical, 
and therefore this mult needs be wholy impertinent, and beſides 
the putpoſe. 

Vato another teaſon of fir Th. Mores(grounded alſo vpon re- 
ſemblance of the ptactiſe at the Common la u, Vito the eceleſſaſti- 
call in this behalte) v. that a man may be at that law arreſted and 
smpriſoned,onely vp [mſpicion; he frameth two anſwers. The firſt of 
them is, that at the common law there muſt be a 1 
by a canſe of ſu ſucton muſt be grounded: otherwiſe there lieth an acliõ 
of falſe impriſoumet, What?1t an offence appeare to be done, ſhal 
thy be — without all peril) to ground a ſuſpicion againſt 
any man whomlocuer,that it was he which did it, & ſo to _ 
ſon him ? Neither yet is it generall, that « fatt muſt beprecedent, 
before a man be arreſted. Fot if it be a fact of ſuch qualitie & na- 
ture as leaueth traces & ſignes after it; as murder, Hilo and 
ſuch like, which be called by Cixiliany, fatta ia in thẽ it 
is true that a fact muſt be precedent. But in ſuch facts, as leaue no 
ſuch traces behind them, ſo]̃ it is not certain whether they be cõ- 
mitted at all ot not, & yet probabilities thereof doe — (as 
of ſpeaches, ſectet treaties of cõſpitacie & treaſon:) for ſuch facts 
a ſuſpected partic may be arreſted and impriſened,though it be not 
aſluredly knowen, whether the fact be committed at all, or not. 
And theſe are called fattatranſewntia. Neuertheleſſe, this is not 
in any ſort, an anſwere vnto fir Th. Aforerreaſon, For admit that 
a fact mult al w ayes be precedent : neuer the later this remaineth 
true, that 4 /uſtices onely ſuf] icion may ſerue #0 arre#t and m__—_ 4 
man. And yet the law eccleſiaſticall (for which More reaſoneth) 
doth in trueth require ſtrõger grounds for enqurrie ſpecial,the the 
Indger only ſuicio as is afote at large in this ſecõd part declared. 

e Note-gatherer; later anſwete — that reaſon of More. 
p 3 is, 
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us; that afclonie or murder being done, and a falt manife?t the partie 
apprehended and ſuſpeited, bnoweth that be us to anſwere that fatle, 
and not other by-wayes, as 1s vſed m the eccleſiaſticall proceedings. 
Trulie, of all that euer I heard, theſe anſwetes be &y-wazes, and 
beſides all way too, of any reaſonable anſwering obiections. It 
may be that the partie himſelfe (eſpeciallie if he be od gre; 
knoweth not (till hee be asked) the very particular cauſe of his 
apptehenſion. 

But it will be ſayd, that ypon his examination, hee learneth 
what it is. Why fir, and ſo doe all that be conuented in courtes 
eccleſiaſticallknow by their examination, the matter obiected. 
Then where is the difference and the H chat this man ſo tal- 
keth of? But will you ſee his clerkelie vayne of reaſoning here. 
in? For it is, as if he had gathered it thus : viz, I man arreited, 
knoweth that he is to anſwere a fact which committed : Ergo, Al- 
heit at the common lame a man may bee arreited upon ſuſpicion : yet 
proceeding ex Officio is vnlawfmll, how good ground; ſoener there be 
for it farre ſounder then ſuſpicion, 

For another inconuenience of proceeding by office, importing 
with all a Contrarietie to the lawes ofthe Realme, the Note-ga- 
therer aſſigneth; that thereby the eAcceſſarie may be puniſhed, and 
the principall may eſcape; which is contrarie to the Common law, I he 
conſequence hereuf he goeth about to prooue thus: For that(as 
he ſaieth) the Principal may (im thoſe comrtes) be an Informer and a 
witneſſe both ag ain#t the e Acceſſarie. By which ſaying, his (lender 
$kill or experience in thoſe lawes appeareth.Forit is moſt notori- 
ous,that there is no better nor more vſuall chalenge & exception 
againſt an Informer or witneſle; then toalleage quod eff particeps 
t el ſocins crimims pra temſi. Albeit euen atthe Common lune, we v- 
ſually ſee partakers and complioes in comming, in other kindes of 
= 5 and for ſundry hainous crimes (elpecially which are ſe- 
cretly conttiued)to be admitted to appeach and to be witneſſes, 
andto giue cuidence againſt others their partners, 

He affirmeth alſo, but maketh no ſhew of proofe thereof, char 
bereby the two [uriſdiftions be confounded; and that proceeding of of - 
fice is — to the lawes liberties aui cuſtome; of England, In 
whichreſpeR, it is ſufficient that theſe be as eaſilie by vs denied, 
as they be barelie, boldly, and vntruly by him auouched. 

He 


= 
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He further allegeth in three places (as ifit were a matter very 
conſiderable) out of Hall, and the eAttes and Monument: of the 
Church, that by the ſtatute of 25. H. J. cap. 14. all proceeding of 
Office is repealed; and calleth the ſtatute againſt Hereſie, 1. H. 
4. the ſtatute ex officio, as if it had bene vnknowen before, Firſt, 
that very ſtatute * it ſelfe of H. 4. ſtandeth repealed, Secondly, * r,Eliz.cop.e. 
it is yery vntrue, that it did at any time repeale proceeding of 
Office, For it doth not ſo much, as once mention it. And there- 
fore what any writers do name the ſayd ſtatute of H. 4. thereby 
repealed, as | haue not ſought, ſois it not materiall; — 
miſunderſtand it, if they ſo write. Y cathe Notegatherer himſ 
yeeldeth, that the ſayd ſtatute of K. H. i. doth eſtabliſh procee- 
ding of Office, if he vnderſtand what himſelſe writeth . For it 
doth appoint (and ſo he allegeth it) that fromthenceforth pro- 
ceedings againſt Heretthes ſhould be ypon accuſation or preſent- 
ment, If vpon Preſemtment, then of conſequence by the /adges 
Office. For ſo all lawes teſtiſie; and Preſenters be not ef s 
or parties, For they ate ſeuered & counter-diuided euen in that 
1 a - the other, 

e principall drift of that ſtatute of K. H.#. was toprouide, 

that an Ordinarie vpon his owne onely ſaſpicram ſhould not call 
menintothe dangerous queſtion of hereſie, as (it ſeemeth) was 
afore vſed by ſome of them vpon colour of that ſtatute 1. H. a. 
and therefore there repealed. 

The next ſtatute, which to the ſame purpoſe he quoteth,* is ſo HN. ea 
farre from impugning proceeding of Office; that for grounding 
proceeding eccleſiaſticall euen in the creme of hereſie, it proui- 
deth beſides Accuſation and Preſentment, not onely information 
by two witneſſes ; but alſo engqurrie,and that is alwayes of Office. 
But do not theſe men draw neere the lees, when they are driven 
thus to allege the ſtatute of Sixe eArticles (being, alſo repea- 
led) againſt proc of Office? 1 had thought their courage 
in the pretended cauſe of ſincetitie, had bene ſo great; that 


they would rather haue quit the place, with loſſe of their cauſe, 
then once to haue borrowed ſo much as the ſhadow of a wea- 

pon, out of that ſtore houſe, 
Againſt this courſe the Note-gatherer alſo allegeth certeine 
bookes printed in king Henrie the eights dayes Cum prinilegio, 
Pp 3 Theſe 
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Theſe hee termeth to be the maner of debating that canſe in thoſe 
dei. The firlt was made by S. German (as it is thought) and 
is intituled, The diuiſſom of the Spiritaalt ie and Temporaltie : with 
his teplie againſt Sir Thomas Moore, intituled Salem and Bi- 
z4ance, The next, concerning e Cleargie and laverof 
the Realme. The third intituled, Of the liberties of the cler gie 
colletted out of the Lawes of the Realme by lohn Goodall, and printed 
by Robert Wier, but without primilege, And the laſt, Aar/ily 
Pataxini Defenſor Pacis in Engliſh, with the Ringes and het Aa- 
iefties mothers armes; which (belike) hee mentioneth, that 
they may ſtand in ſtead of primilege, But will you fee, hat 
_ tron —_— there was ofthis matter, by the ſayd 

bookes?. Truely, ſauing in the firſt ofthem, there is not a 
word mentioned againſſ proceeding of Office, And in Goodalles 
booke, by ſundrie places thereof (as1selſe-where in this Apo- 
logiealleged) this kinde of proceeding is plainely auouched to 
be a Libertie of the Clergie, giuen vnto them by the lawes of the 
Realme. 


Ofen be- And all that is ſayd in that one boołe and one onely place 
— thereof, is no more but thus, worde by worde; v:z. eAno- 
altic. cap.7% ther canſe of diniſion, for that diners ſuites haue bene taken ex offi- 


cio; ſo that the parties haue not knowen, who haue accuſed them : 
and thereupon they hane bene cauſed to abiure m canſe of hereſie, 
ſometime to doe , and to pay great ſummes of money for re- 
deemmg. Which vexation they thoug ht came by the [ndger and the 
Officers. Therefore the fault that hee then found, was not the 
very proceeding of Office ; but for that it was handled in ſuch 
ſort, that the partie knew not who gaue the information, which 
he calleth Accuſing: and for that it was in cauſe of hereſſe be- 
ing a crime of farre more important danger to the partie, then 
any other offence Eccleſiaſtical yet not challenging the very 
proceeding thereby for vnlawfull, but as being (with ſuch cir- 
cumſtances) ſome cauſe of dnn bet weene the two fates, as 
he ſurmiſed. The ſoundneſſe of which iudgement I minde not 
here to examine, 

The Note-gatherer vrgeth further, that the Popiſh biſhops 
were depriued in king Edvard the ſixt his time, by eAccaſation 
or — though (as it ſeemeth) hee knoweth not by 

whether 
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whether of them. But what if they at that time had bene pro- 
ceeded with otherwiſe then of Office Woulde this prooue all 
proceeding of Office to be conttatie to the lawes of England; 
which is his drift and purpoſe ? Vet lhaue often ſhewed afore, 
that Preſentment is a preparatorie courſe peculiar onely to pro- 
ceeding by ſþecrall enquirie of office. But for plaine proote in fact, 
thatthey were in — with ex officio Iulicum; I re- 
ferre me to the actes imdrciall of their depriuation yet temaning, 
and to that alſo which I haue written in a certeine chapter of 
thethird part of this booke, 

Heere it will not be vnſeaſonable to admoniſh the Reader 


once for all of a palpable ö miſtaking boch of the Vote. gatherer Adueriomens 


and 7 reatiſonr in a materiall point; who by the whole courſe 
of their writings and titles of theit bookes, ſeeme to imagine, 
proceeding ex Officio to ſigniſie nothing els, then munifIring of 
an oath to the ſutþetted partie in a canſe crminall : Whereas (in 
vetie trueth) there may be ſome eding of Office, though 
that oath be not at all vrged or vſed; yea and where — 
not to be impoſed, though it were vrged. Like as on the con- 
tratie ſide, there may be proceeding euen by way of eAccaſe- 
tion, where the oath may and ought to be exacted for the par- 
ties purgation : perhappes burthened by great probabilities, yet 
not being ſo pregnant, as to conuict him. And therefore wich» 
out all colour of teaſon, and ignorantlie doe they and ſome o- 
thers (as the late Peritioner to her AMaieitre) confound pro- 
ceeding of Office, with miniſtring of an oath, being but one AR 
— which is in deedſometimes, but not alwayes, no; not 
yet alonely vſed in chat coutſe cf proceeding, Neuertheleſſe, 
taking it whether way they luſt, the ſayd Popyh biſbops were in 
trueth proceeded with of Office, though denounced by certeine, 
and (as is expreſlie ſet downe of ſome of them) were vrged, 
and did anſwete the Articles obiected vpon their corporal 
oather; which (by lawe) they needed not, and therefore (as it 
is likely) would not haue done, if the Denunciatonrs had beene 
arties, 

F To prooue this courſe to be againſt law, he allegeth alſo out 
of a booke made by D. Parker ſometime Archbiſhop of Camter- 
bury theſe words: tc. The very from of ber Graces articles (mea- 

ning 


of aa orour, 


* Defence of 
Pre ſl maria» 


es. eg. 475» 


170 As Apolggie ef rerteine Chap. 12. 
ning Q acene Marie) chargeth the eccleſiaſticall Ordimaries to put 

in execution the Canons and Eccleſiaſticall lawes , none other but 
ſach, as were vſed in the time of king Hentie the eight, «And com- 
mandeth alſo moreoner, that thoſe ſhould no farther be put in exe- 

cution, but as they may ſland with the lawes and ſtatute: of the land, 

What then? Ergy, all procceding ef Office (though continu- 

allie practiced in ſundtie matters in both their reignes, with- 
out contradiction) 1 contrarie to the Lawes of the Realme ? 
Truely, if there be one methode of found reaſoning (as Rama 
holdeth concerning teaching of Artes) I would be ſorie this 

kinde of diſpuring ſhould be it. For I haue not bene taught, 
nor ſhall cuer learne (1 thinke) either to reaſon thus, or to put 

ſuch Eutbymemata into true Syllogiſmes; wiz., Such Canons onely 
were then tobe put in execution, as might ſtand with the lawes of 
the Realme. Ergo, proceeding of Office ac contrarie to the [awe of 
the Realme. | 

His laſt allegation (falling into thisplace to be diſcuſſed) 

that he bringeth in maymed alſo, to prooue this proceeding to 
be againſt the lawes of England, is out of one of her CAareitres 


' Inination. 30. Iniumctiomt, * eAgainit landerous and infamous rordes, which is 


thus verbatim tu. Her Maueſtie ſtraitl commandeth all ma- 
ner her ſubiecli, to forbeare all vaine and contentions diffmtations 
in matter: of religion and not to vſe in defpight or rebuke of any 
perſon, theſe conmciows wordes, Papiſt or Papiſticall heretike, 
Schiſmarike, or Sactamentatie; or am ſuch lite wordes of reproch: 
But if any maner of per ſon ſhall deſerue the accuſation of am ſuch; 
that firft be be charitablie admoniſhed thereof: and of that ſhall not 
amend him, then to denounce the offenderto the Ordinarie, or to ſome 
higher power, baning authoritie to corretl the ſame. But what (1 
pray)can be gathered hereof,more then a care to reteine priuate 
perſons in a charitable courſe, one towardes another, withour 
reprochfull wordes, vpon any differences of opinions ? Or doth 
this reach tothe abrogating of any courſe of proceeding ? Nay, 
rather it doeth eſtabliſh it, ſeeing vpon Denwnciation (which is 
heere mentioned) proceeding of Office may be grounded, but 
not ¶Accuſation. 

Bur the T reatiſer ſaith that heereby the ſame man is Judge and 
Arcuſer : which is contrary to the policy of this Readme hat ſufferetb 


not 
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mor an Accuſor tobe a witneſſe nor an Endlitous to be a Inror for triall 
of the falt. Jani wet, that the fitſt is vntrue. For that which ope- 
neth way to the Iudges Enquire is holden (by Lawe) as the Ae- 
cuſour, and not the Judge. Touching the ſecond, I haue ſhewed 
out of ſtatutes, that witneſſes be called Accnſors : therefore that is 
not contrary to the policie of the Rea/me : and yet isit contrary 
to Cm and (anon Lawes, For the thirde; if his reaſon a ſimils 
be good, then is the /aror as a Indge, and the Enditonr as an ¶Ac- 
cuſour. An in deede what doe their affections differ? and yet 
what more frequent then for an Enditowy to giue in evidence vp- 
on his othe; or for one ſurour vpon his one knowledge, to get 
an Enditement found? Therefore for a witneſſe, to be a kinde of 
eAccnſuur; and an Accuſourto be a kinde of ſudge, is not contra- 
ry tothe police of this Rralme. 
Hitherto in anſwere of allegations, and obiections made a- 

gainſtproceeding of Office, and brought for proofe of ſome con- 
traricue,yntothe Lawes of the Realme, 


CHAP. XIIL 


That the Enquitie ex Officio againit Crimes, x allowed bothin 
Ciuill or Temporall Coats and in Eccleſiaſtical alſo , by the 


two Lawes Canon and Ciuill. 


N O proue that the Canon and Cinill lawes both, 
£0 £3. HH doe allow of the courſe, I ſhall not neede to 

4 fb Rand long: becauſe ſo much hath bythe way 
9-1 very often, (though hitherto not ot purpoſe) 
bene declared, To alledge therefore for the 

— former once for all, 264 

that by the Canons, Judges Eccleſiaſticall may indifferently in enery 
Crime being within their Turiſditiion , proceed: ex Officio, for the 


common hene ſite. And (as was vpon another occaſion alledged 5 
afore) * when the Enquirie is made to the purpoſe of corretling for the 10d. 
ſoulerhealth, and not of puniſhmg the Indge may proceed ex Officio, off — 
though no fame were precedent, And againe; * when an Enquiree , a 
fn. Auth, 
reſie blaiphemie,c+c. the enquirre is of validitie thong h it be without PV: 


is made of any Crime committed ag ainſt the Maieſtte of God, as he- 


the ſolemnities af place, time, G c. 


22 By 


| 
common opmion, , aa ine 


as © a a 


© Linius Ih. 39. 


» L-12 H de 

ic.rci vend. 
— | locati. l. 
11. fl. de decu· 
non dus. 


Tertullian in 
Apolog cs. 


Tertullian. 
ibid c. 4. 
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By the Ciuill La we it is ſo allowed of, as it is called a procee- 
ding per Nobile Iudicis Officum. In the olde Common weale of 
Rome, what was more vſuall with their great Magiſtrates then 
habere qu eſtionem, to make ſpeciall _ 15 and trials of ſuppo- 
ſed offenders ? one * or two in ſteade of many may ſuffice. L. Poſt- 
humius the Prætour had Tarentum aſſigned wnto him for his F ro- 
mince; and there he made ſenere Inquiſuton againſt ſuch Shepheards 
that had con pred and lincked themſelnes together , and made all 
High wayes and Commons ( by their robberies ) mo#t dangerous to 
be paſſed. Of which ſort of perſons hee therempon condemned ſeuen 
thouſand, Thoſe Magiſtrates that * were called e/£ ales, hid au- 
thoritie by them Office vpon a ſummary knowledge had of the canſe 
(ſuch as is vſed in Pre-powder Courts here) to breake all n/aw full 
meaſures,to ozerthrowe deſtroy,and marre falſe and corripted wares, 
and to pwnſn thoſe that offered them toſale : yea and ſomerimes al- 
ſo to beate with roddes. This proceeding was ſo well knowen 
to all in thoſe times, that Tertullian an auncient father of the 
Church doth put the Emperom to whom he wiites, in minde of 
their one lawes, whereof he there yrgerh * execution. If Ile 
not deceined (ſaich he) the Ciuil Lawes doe commannde, that male- 
fattours be ſought dp and found ont; and nat to be conccaled. c. huis 
is appointed by the decrees of the Senate, by the Ordinarces of Em- 
perouri, and by the very Empire it ſelfe ; whoſe miniſtert jou are. 
And againe* in another place thus: Nmlla lex vetat diſcnti, 
prohibet admitti, Whatſoeuet any Lawe forbids to be done, aſ- 
ſuredly it permits to be ſought out, & ſiſted. Let vs ſce(ſaith the 


LS. . 5 Cinill Lawe) whether a Gardein of an infant that is ſuſ pet led. may 


t 


Glos in 3. 
1 


in inino, H. de 


olbc.prafids, 


terea. l. de ſu ed. 
utoribug 


7 bald in L 1. 6. 


be remooued from hit Gardemnſnip without am accuſation. and it 1 
receined that he onght to be if by emident tokens it appeare to the Pra- 
tour, that ſuch a Tut ou is to be ſu} etted, 

And albeit the © gloſle ſay, that ( by that Lawe ) the 


Lage proceedeth not ex Officio: yet by reaſon of the (trait courle 


holden thereby with all Accaſonrs, ſo that Accuſation is now al- 
molt generally through the worlde growen in diſuſe: it is there - 
fore by 7 ſuch generall cuſtome made lam full m enery canſe , for 4 
Indge to proceede ( at the Cimill Lawe ) ex Officio. So that ( cenſi- 
dering ſuch * cuſtome ) it is as ordinarie a remedy now,as Accuſation, 
And ſome reaſon hereof is aſſigned to be this , chat the La 4 
| iudget 
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iudgeth euen an ¶Accuſour not to be wanting in ſuch procee« 
ding, for that in every Crime, Fiſcus eſt Accuſator the common: ne Mile. 
intereſt is the eAccuſowr: and it is ſo farre from being a courſe » | —— 


diſallowed by that Lawe , that * { albeit there were no ſuch cu- — + hac eſt 


Stome at all yet there be very many caſes wherein by the very ex- hug, — a 


Preſſe d:iþoſition of that lame, the [nudge may proceede ex Officio. = 3 
Nay it is thus teltified by a great Lawyer,that * im any caſe what- 5 lo.Andr.in 
ſocuer enen by the Cinill lame, it ispermutted to the Indge toproceede joy arr 
of Office, and ſo by way of Enquirie, $.quando 

And this is receiued, not onely in publicke and popular mif. © 
demeanours, but alſo in priuate offences. For *in theſe ( without + Decius conC, 
either complaint or Accuſation ) the Iudge may proceede of Office — 
by way of 2 eAlbeit the Lave (et not downe for ſuch , any ori 
certaine ( either corporall or pecuniarie ) pemaltie; for then ſuch an 
offendour is puniſhable , by ſame — penaltie, The reaſon 
of this proceeding in priuate Crimes u the very intereſt, that the Com- 
mon wealth — haue ſuch offences puniſhed, By reaſon of which 
common interelt, *cuen here there is an Accaſer , yetifhee be * —— bt 
awayythe Inige ex Officio may proceed and go on in the cauſe. And — , 
ſo it is obſernea by common pratliſe,in Cimill lawe Courts, The like 
is to be ſaide when the partie wil collude with the * malefactout: : Banolusin1, 
for if he that was rol bed will collude with the thiefe, and ſay bee was Wane? 4 
not robbed: yet if there be likelyhood to the contrary, the partie is not 
belerned but the Indge proceedeth ex Officio, quia intereſt Reipub. 
puniri furtum. : 

Touching the penaltie due, vpon ſuch proceeding, ſome wri- 
ters holde, that ” the ordinarie pains appointeaby Lame, is not to be ? — — 
inſucted v pom proceeding of Office. But they allo make theſe ex- ac 4 
ceptions : viz.that this doth not holde, * where the Crime 15 n0to- «1, in d 
riows : not ? where the defendant pon the enquirie confeſſeth the, Card, Alex 
Crime: nor by the courſe of the ¶ ill Lawe, For in theſe caſes 394i — 
they affirme that the very ordinarie paine(expreſled in the La) Plerique on- 
may be impoſed, But it is aſſurcd, ** that by Cuſtome at both theſe PD. 1 
Lawes not onely a milder paine hut the very ſet pame of Lame it ſelfe 5 i. 
may be in led, cuen when a Indge path proceeded of Office. 

But here ſome may obiect, lat thoſe Lawes do ſeeme ſome- 
times to require an eAccaſer. It is true: but neither alwayes, 
nor of www ray as hath bene opened. And it is ſhewed afore, 


Qq 2 that 


e 


accuſar, 
* Bartol, in l. 
compruit, ff. de 
OF prafids, 


3 Specul,Mar- 
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teacheth, that not onely Relatours (that be infamous and 


174 A. Apologie of certaine Chap.r z. 
that publike intereſt ſtands in ſteede of an ¶Accuſer. Likewiſe 
the * Lawe accounteth fame precedentto be a kinde of Accuſer. 
And where fame wanteth , other * preſumptions, and Indicia or 
enidences are (in this behalfe ) equrualent vnto a fame. 

It may further perhaps be vrged, that by Ciull la we, this En- 
quirie ex officio,is counted an extraordinatie remedie. It it were ſo 
admitted to be, what would this auaile thoſe, that oppugne it 
imply ? for the rule is, Mi ceſſat remedium Ordimarium, ibi de- 
curritur ad extraordinarium, And it is not holden, nor is other- 
wiſe likely, if a partie will ſeriouſly and with effect proſecute, 
but that the Ordinarie Judge will ceaſe further to deale thercin, 
ex officio : yet it is a little atore ſignified, that by reaſon of ſuch 
generall cuſtome, this Enquirie ex officio, is become, euen by the 
Cu Lawe, to be an — 68s remedic. And beſides that cu- 
ſtome, whereſoener * Enquirie of office is ſpectally permitted either by 
Lawe(as in many caſes) or by ſtatute there it ts as ordinarie a reme- 
die as eAccuſation, And by the * Canon Lawe, it is abſolutely an 
ordinarie remedie. 

I haue alſo heard ic to haue bene obiected againſt this courſe, 
that bad and infamous perſons ſuggeſtions haue bene accepted. 
If it be ſont is but the fault of perſons,not ofthe Law e. And if by 
an Appeliation from any ordinarie Court,this point come to ham- 
mering; it wil not be found abſolutely iuſtifiable. yet — 

ad per- 
ſons) be in ſome caſes admitted by the Lawes of this 22 
but ( which is more ) they are petmitted alſo to be witneſſes, As 
both i»famous perſons, and choſe that be partakers with the ap- 
peached in treaſons,murders,and felonies: which is permitted in 
fauour of the Prince and common wealth, in deteſtation of ſuch 
grieuous crimes,and forthe very nature of the crimes, hich ate 
3 the molt part) ſo perfourmed; as none honeſt perſons, but 

uch as themſelues, are or can be priuie vnto them. 

Vpon the ſame grounds, the Cimel Law alſo admitteth the like 
witneſſes. Theretore is it teſtified to be he common opinion of 
writers in that La, that for the horriblenes of ſome crimes, witneſſes 
otherwiſe diſabled in Law,may be receined,as in here ſie and in Trea- 
fon. eAlſo when the trueth of the matter cannot otherwiſe bee had: 
therefore the rule is that when the facte is of ſuch qualitie, that other 


witneſſes 
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witneſſes cannot by am poſſibilitie be had, in ſuch caſe thoſe ſhalbe ad- 
muted, that are in other caſes forbidden by lane. Therefore none 
of theſe ,nor any ſuch like friuolous obiections, will be able to 
ouerthrowe this courſe ſo manifoldly grounded both yponthoſe 
former ſeuetall lawes, and alſo ypon reaſon. 


CHAP. XIIII. 
on anſwere to ſuch obieftions , as vpon the Ciuill or Canon lawes 
are brought againſt al proceeding of Office in cauſes Criminall 

by the Treatilour andthe Note-gatherer, 


. unſt all that is or may be brought out of thoſe 
Y :o lawes for confirmation hereof , the Treatt- 
be rather exclahneth , then obiecteth; that 
Af 

AS they are ſtrange lawer, ſtrange and forreigne pro- 
N ceedings; and I knowe not againſt what pre- 
tended ſtrange coutſes, he bitterly inueieth: as if 
nothing that is vſed els-where in the world , could ſauour of Iu- 
ſtice belides our owne; or might be teceiued amongſt vs, howe 
apt or beneficiall ſoeuet it be otherwiſe, Neuertheleſſe, we finde 
in the bookes of termes and yeeres, many things reported out of 
the Crmlland Canon lawes; yea & many rules taken out of them, 
which are there both alledged and allowed of. That ſage and 
prucent Senate, with the whole people of Rome, when of rmwelne 
Tables (which conteined the ground of all their lawes)tenne of 
them were tranſcribed & taken out of the lawes of ſundry com- 
mon weales then in Greece: they neither helde it any diſparage 
to their owne Nation; nor in that reſpec accounted them the 

leſſe to be Romanelawes, 

Though it were graunted , that the proceeding of office in 
Courtes Cuil and Eccleſiaſtical with vs, was drawen at firlt from 
thoſe two lawes : yet the ſame ot like proceeding, which is vſed 
in ſundry temporall Courtes here; perhaps will not be iudgedto 
haue bin taken and borrowed from thoſe two lawes; but rather 
to haue bin the very olde originall cuſtome and (n lawe 
of the land. Which conſideration (if it be true) muſt needes (in 
mine opinion) make much for the approuing of the reaſonable- 
neſſe and equitie of that proceeding: when as ſeuerall nations, by 
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one inſtinct of the light of reaſon , haue ſo long iumped & hitte 
vpõ one & the ſame courſe; without borrowing it, he one of the 
other. But frõ whenceſocuer any of theſe couttes in this lad, haue 
borrowed their procceding of office; ſeeing temporal! Courts of 
the Realme haue practice ofthe like courſe,& thoſe lawes do al- 
low it allo vnto Courtes eccleſiaſtical according to the vic euen of 
ſo many hundreths of yceres, as this Nation fach bm Chriſtian: 
therefore theſe * proceedings ought not now at length to be ac- 
counted either forreine or ſtrange from our policy, but rather as 
our owne homebred Englh/ſhlawes,and her Aſateſties lawes eccle- 
ſftaſtical,as they be often termed in actes of Parliament. It is true 
which is ſaid out of the Cini lav, Ea noſtrafacimm, quid us am o- 
ritatem * no/tram impartimur: Thoſe things we make om, t pon 
which we beſtowe our authoritie, whether expreſly, or by implica- 
tion,vpon long continuance of practice, 

The WNote-gathererto the intent to ptoue (as may be gathe- 
red)rhat the Cizr{lawes doe difallow this proceeding, faith: Ii is 
to he proned,that the Pagan Greekes and Romanes,ordmnar ily v ſed In 
crimmibus violate rehgionss , no ſuch maner of proceeding, but Per 
accnuſationem. 

It is warely faid by him, that it i to be prowed; becauſe as yet it is 
not done. But if it could be proued, that they vſednone othet( the 
contrary whereof is made appatant) doth it theteupõ follou, that 
we may not;or that al other courſes be vniuſtꝰ or if they vſed not 
any other, then Accuſation ordmarily; that therefore they vicd 
not proceeding of office at all? or if not in that one crime voa 
relipionis; that therefore in none other crime whatſoeucr? 

Voto this Chapter are many of theſe quotations to be refer- 
red,which the Note- gatherer hath muſteredand thronged toge- 
ther in his firſt title, which is this, viz. teſtumontes ont of the aunci- 
ent fathers, that doe miſſil the proceeding ex officio, and othe nome 
vſed. But like as many of them be altogether mutes, both in the 
one point and the other: ſo ſundry of them that are compelled 
to giue euidence and to ſay ſomewhat; doc not once mention an 
othe; yet happely ſpeake ſomewhat of Inguirie or eAccaſation, 
Yea, and his maine concluſion, which he propoundeth vnto him 
ſelfe in chat title to proone, reacheth no further, not is otherwiſe 
then thus :[nqurſitio ab imperatoribusprobibitaSuch of them there- 
fore belong to this diſputatiõ. But this concluſion of his might be 
Fruc; 
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true; and yet neithet the parties oathin a criminall cauſe any whit 
impeached;nor all proceeding of office thereby diſallowed. Ne- 
uettheleſſe whether all proceding by enquirie be prohibited by 

the Emperors ſhal appeare. Fer I mind here to examine euety of 

his quotations falling into this place by peece-meale, In that his 
quotation out of Exſebixs 3. booke and 30. Chapter, no matter 
(founding to either of theſe wayes) is conteined: but he writeth 

there of S. Ig. Likewile in his Abooke. & 13. Chap. nothing 

is touched. but of Pohycarpus. And in the 17. Chapter of ihe ſame 

booke, no more, For he only mentioneth there the writings of 

Duſtin Martyr." Paulus Diacone in the place by hum quoted, but Paul.Diacors 
not alledged (for he alledgeth no place at all in that whole title) ———_ 
faith thus: Traianns the Emperour writ backe to Plinius Secunding, 
Chriſtianos pro fide nullatenus mquirendos:that Chriſtiãt for that they 

bel:ened, ſ:on/d not at all be enquired after, or ſonght fer. To the like 


effect Tertullian * ſaith in the place by him quoted, viz. Trams. Tera Apolog, 


reſcripſit hoc genus inquiridos quidem non eſſe; oblatos vero pumri o- ©* har. l. 
portere;1 — by bite pt — — hind of men hold _ 
be enquired after: but bemg offered or hit vpon ſnould be puniſhed, 

It is manifelt therefore hereby, that albeit in ſome fauourtothe 
Chriſtia:(wh6 he ſaw ſo cõſtantly & in ſuch multitudes, litle leſſe 
then to offet thẽſelues vnto death for proſeſſiõ of Chriſt) he cõ- 
manded, that they ſhould not of purpoſe be enquired after and 
ſought vp,which is done by general enquirie, & not by ſpecral:yer 
notwithſtanding neither the one enqurte, nor the other was by 
him cõdemned or forbidden, For ſpecial enquirie is not ſpoken of 
there at al: & general enquurie( as I ſhewed —— of Duarenus) 1 2. fert. c. 
is hereby plainely eſtabliſhedʒ inſomuch as this courſe — 
but nowe newly forbidden) doth prouc, that it was law full an 
in vſe afore : and being but cõcerning Chriſtians only, it argueth 
that al malefaRors beſides, were ſtil( as they had bin before) en- 
quired aſter, and d ligently ſought vp, the lawe Ciull being left, 
as it waSafore, But how lawfull & expedient Tertullian thought 
enquirie to be (if the Chriſtian; had bene malefactours in deede, 
as the Emperor & other heathen then held them) the next words 
followmg * conteyning his iudgement touching that decree) doe : Tertul, Apolog, 
plainely ſhew, Oh (faith he) what « decree is this, that neceſſarily *P% 
onerthroweth & confoundeth it ſelf? He denieth that they are tobe en- 
gu 04, as holding them innocents; (yet appoints the to be proniſhed as 

malefattors: 


wa is. 


118 An Apologie of certaine Chap.14. 


mualefattors: he ſpares them, and is cruell towards them: he wmke: at 
them, and yet do:th puniſh them, Fow falles it out (0 Emperonr ) that 
thou entamgleſt thy ſelfe by thine one mdgement? Si damm us, c ur non 
& inquiru? If thou condemmeſt them, why doeft thou not alſo vſc en- 
quirte againſt them? If thou wilt not vſe enquirie towards them, why 
doeſt thou not quit them, as gwiltleſſe * Through all thy Proninces, for 
ſearching vp of Robbers, Miltarisſtatio ſortitur certame ſet ſouſdu- 
eriſ called Stationarij Jure by lotte aſſigned:and againſt trayt or 5 and 
common enemies euery man is 41 largely authoriſed, as am ſuch ſoul- 
dier. Tea, and Inquiſition doth reach alſo unto Complices and concea- 
lert. Then — all other,onely a Chriftian may no: be enquired a- 
gainſt, and yet be may be offered unto puniſhment. 

Hercunto alſo ſerueth that, which the ſame auncient father 
writeth in that booke afterwardes , and is alledged by Nice pho- 

| Terul.Apolo, L in one of the places that are quoted by the Note-gatherer: 

«,6 Nceph.li,4. ſo farre is it from ſeruing his turne any way. What wninſtice then 

— doe ſuch Indges to vs (ſarth Tertullian )which male enquiries alonely 

againſt vs, and that wickedly, vninſtly, — Whom Ve iſca- 

mu albeit a conqueronr of the lewet, c not tobe ſtraithe 

ole Cn watched. For whoſe ſake, Traiane in part diſanulled the pub like lues, 

— — in that he forbade 9 tobe — after : oa þ hom neither 

gun. Hadrian (albeit he was a moſt curious ſearcher into allmatters ) nor 
he that was named Pine, would allowe tobe perſecuted. 

Vet if this prohibition of Traiaxze had bin ſo to be vndetſtood, 
that ſpeciall enquirie ſhould not be vſed againſt Chri#tians: howe 
licle neuertheleſſe this would makt forthe abſolute condemna- 
tion of all proceeding in that courſe, may appeare by the like de- 
crees, which were alſo made by Emperours in fauour of Chriſti 
ans, that they ſhould not ſo much as be accmſed. For the ſame fa- 

* Ten, Apolog, ther elfe-where ſaith thus: Tiberius Ceſar perſiſted in his opinion, 


g- and threatned great dangers to all Accuſers of Chriſtiant. Nicepho- 
3 Niceph, li ac. Vs like wiſe, in the next aforeſaid place, alledged by the Note- 
12. gatherer himſelfe, thus writeth out of Tertallian : That Nſarcus 


eAntoninus the Emperour, after that the Chriſtian Legion in great 
diſtreſſe of his whole hofle (being readie _ for thirit) had 
„prayer obtejned 4 ſhower at Gods hand; did appoint a fearefull 
Hude of death to all that woulde inftitute eAccuſation agamnit 
any Chriſtians, 

To 
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To the ſame purpoſe both Exſebixe, and the ſayd * Nicepho- 


rus, doe write in two places (quoted alſoby the Note. gatberer, 
as if they ſetued his purpoſe) out of Antoninus his edit, A 
father ( ſaith the edel) did decree, that thus ſort of men ſhould not be 
troubled, except they commit ſome crime againſt the Romane em- 
pre, And therefore, if any ſhall hereafter dare to trouble or impute 
crme vnto any Chr:ſtian, only for that he ts a Chriſtian; let him that 
ts ſo accuſed he acquited ; a heit he be found indeed tobe a Chriſtan, 
But let him that accuſed him be duely puniſhed, as he hath deſerned. 

Now becauſe in fauot of the Chriſtians, theſe ſeuetall Empes 
rours did command aſwell that they ſhould not be accaſed, as 
Traian did that they ſhould not be enquired after & ſought vp: 
ſhall we therefore hereupon gather, that neither acc»ſatronnor 
inguiſition might be vied by the law of the Romanes againſt an 
oftenders? or that theſe ancient fathers (which report thẽ) mit. 
liked of both thoſe proceedings, and ſo(vpon the matter) con- 
demned all proceeding & puniſhing of any offenders whatſoe- 
uer ? But if this be moſt abſurdly gathered; then conſequently 
are theſe his allegations friuolouſly and abſurdly alleged, to 
proue, either an Bioluse ot ſunple prohibition, or any miſlike at 
all of proceeding by enquirie and of Office againſt offenders. 

In Dion Caſſius (wWhomſto like end he quoteth) the life ofthe 
Emperor NVerus is not found. In Dion Nicau abridged by Xiphi- 
lmns,* theſe words be read in the life of Nerua, which it may be 
he meant. Tic erer donelas, dr induc His rn am mt UL pars, 
The emperou would not permit the reſt, to accuſe certeine per ſons ei- 
ther of impiety, or of [ewiſh profeſſion : by which terme the Chriſtian 
religion is thought to be meant. What? Becauſe he forbad cer- 
teine to be acuſed of thoſe crimes, doth it hereupon follow that 
enquirie of Office (which is a ſeuetall courſe from accuſation) was 
wholly miſlliked ? This might therefore with ſome more colour 
(conſidering that which followeth) haue bene brought againſt 
the courſe of proceeding by accuſation, and yet impertinenly e- 
nough alſo, For inthe ſame place it is recorded thus : men;gc2- 
nenne,. No ſmall tumult was ſtirred 
vp herenpon, for that cuery one did accuſe whom he liſted. 

There remaineth yet one quotation to be ſpoken of, that is to 
be referred to this place, which he bringeth out of Euſebis and 

Rr Nicephorns; 


Fuſeb l. 4. e. 13. 
5 Niccph, U. 3» 
c.28. 


Mb. in Nerua 


+ Ibidem, 


Fuſeb li. 4. e. 3. 
Nucepb. i. q. c. 37+ 


c. qualicer & 
quando, el. 2. de 
accuſat. c. ad 


abolendam.& c. It. WII 


— — diſſemble: neuettheleſſe he doth ſumme them, & with- 
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Nicephorm; where Ad ian the Emperorthus writeth vnto A- 
untius Fundanus, If the men of th t pronince in inſtfication of their 
requeſt can bring and affirme any thing truely and plamly ag 11nff the 
Chriſtians, whereby before the tribunallſeatby due conr[e of mndge- 
ment they may be conmtled : then let them aueh bend themſelne; to 
that purpoſe, But I can by no meanesendure it, that they ſhould be put 
to death onely t pon the petttions and out-cries of the multitude. Bur 
this hath no kinde of ſhe w eithet againſt Accuſation or Enquirie 
of Office. For it coudemneth only the mercileſſe and cruel! iniu- 
llice of ſome Deputies; who to gratifiethe clamorous common 
people, were contented to execute the poore Chriſtians without 
any proofs, 

To this place perteine alſo the Note-gatherer: allegations 
| out of the Canon law : yet they are ſo far from 2. pro- 
ceeding - ark of Enquirie, that they do very eſpecially eltabliſh 

ch though he be not y_ of, and being lo plaine, 


tem de he. all affirmeth (though vntruly) that the biſhops proceedings are 


c. cum contuma· 
cia. de hæteticm. 


m6, 


* Panor.d, e. 
Qualiter, 


to the conttatie; whereas all eccleſiaſtical Ine will yeeld vnto 
him, that thoſe Canons both ate and ought to be obſerued, ſo far 
as the ſtatutes of the Realme doth wartant them; ſauing in ſuch 
points as himſelfe hath miſreported them. For firſt, where a B.- 
ſop (as was then for the moſt part vſed, but now by long pre- 
ſcription worne out, which preſcription is alſo of validitie and 
force) did in all weighty matters perſermari diligentius canſam 
corameccleſie Seniorrbus : that is, examined the betore hisChap- 
ter, or ſo many of them as would be preſent ; this he peruerteth 
thus: cauſa perſcrmtanda ab cccleſiæ Semtoribus : as if from the Ca- 
nom law he could hammer vs out the Lay elderſhips, that be dtea- 
med of; and could make them in euery pariſh the Iadgei of that 
which was onely done by Biſhops, coram, in the preſence ofthe 
Prabendaries of the Cathedral Church, but not by them. Se- 
cond'y, whereas only in proceeding againſt a Prelate it is requi- 
red, that the exceſſe be grienons; this he doth make generall and 
indifferent to all engqurries againſt any whomlocuer, Thirdly,he 
hath forged of his owne head beſides the textthere, that ro rhe 


* entent of degradation, a Iudge eccleſiaſtical may not proceed by way 


of Inqui/ition ac i 
if Inquiſition hut by accuſation onely * 
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And for ſpecification of ſuch contrarieties as he ſurmiſeth to 
be in b-ſpops proceedings againſt thoſe alleged Canons, he firſt 
ſayth; that their oath ts not abiurationts or pur gationss, It is true, 
that beſides theſe two, ſome oathes which they miniſter, are ve- 
ritatis dicenda, vpon the crime exquired of. Which oath one of 
his owne Canons by him quoted, might haue taught him, if he 


had tead it ouer, viz, * Coram Inquiſitoribus inrantes, tam de ſe, 1 6. 
quam de ali, ſuper fatlo hareſis dicere deri atem. If then in hereſie, baren. 


much more in othercrumes. And in truth there is not one word in 
any of thoſe Canons tending toreſtreine al othes vnto abimration 
& pur g ation aloneʒas to any that lift peruſe them. wil be manifeſt, 


The next contrarietie ynto them he aſſigneth, * for that Ord- c.accuſarus,de 


ther matters then hereſie. Heetein hee childiſhly miſtaketh his 
booke; and yet will he be dealing in matters, wherein he ſee- 
methto me, to haue no inſight atall,howſocuer (perhaps) he do 
flatter himſelfe otherwiſe, Fot no Canonsdoe forbid Ordinaries 
to deale in any matters crimmall, being of eccleſiaſticall coni- 
ſance; nor any others in cauſes ducly committed vnto them; 
whether they deale by the one courſe of proceeding, or by the 
other, But /nqur/itoxrs for hereſie, having that matter onely dele- 
gated vnto them by their Commyſſion, are in deed there — 
den; that by colour thereof, they ſhould not reach out their au- 
thoritie, ynco matters no way touching the crime of hereſie. So 
that the prohibition there, is fe matters that are out of their Com- 
miſſion; and not for any maner of proceedin f. Fot they may not 
deale in matters, that are not committed to them, any more vpon 
Accuſation, then they may do by way of 2 

The third contratiety ſurmiſed by bim to be in Biſhops procee- 


harer.in 6. Clem. 


naries and Commiſſioners eccleſiaſtical deale by way of Enquiry in o- , 


de bharetics. 


dings againſt the Canons is; that they ſuffer not publication to — * 


be made of the witneſſes depoſitions: which is a meere ſlander, 
without any colour of truth. Neuertheleſſe, when by pablication 
of the witneſſes names that haue depoſed in matter of herefie, 
great perill might grow vnto them through the friends of the 
impeached, ot otherwiſe :inthat caſe only the Canons (with cer- 
teine moderation and cautions) do permit (vpon the Iudges diſ- 
cretion) the names of the witneſſes to be ſuppreſſed from the 
defendant, and to be kept from being publiſhed abroad at all. 
Rr 2 Thus 


Gene. 3. V. 


14K 25. 


Gen. 44. V. 5, 
6.7, 8,9% 10, 


3 Num. g. V. 3. 
4 


& dence; 


4s ver. 


i Veſt. 
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Thus much concerning obiections made by the Trearrſer & 


Note-gatherer out of the Cuil and Canem lawes, a gainſt all pro- 
cceding of Offfce with offenders. 


CHAP. XV; 
Enquiry and proceeding of Office, without an accuſer, and grounded 

ꝛ pon ſome other of the meanes (afore) prooued ſufficient to enter 
into ſuc h enquiry, is appr ooued by ſundry examples of Scripture, 

or proceding againſt crimes by enqmmie, and of 
\ Office ſometimes vpon the denwneration of one, 
lomerimes vpon fame or heare-lay, ſometuncs 
vpon notoriouſneſſe of the fat, and ſometimes 
ypon 4 ſufþicion onely conceiued: but ſtill 

| without partie to acenſe and proſecute; we finde 
diuers not obſcure traces in the Scripture it ſeife 

Vader the law of nature, when * one tolde /xdah prince or 
head of his familie (and therefore a magiſtrate) that I hamar his 
daughter in law in her widowhood was begot with childe, at 
that mans onely relation without further acenſation, and vpon 
the notorious emidence of the fact, of Office he gaue ſentence that 
ſhe ſhould be burned, 

When /oſeph* had cauſed his ſiluer cup to be put in Beniamins 
ſacke, & had ſent his ſteward to ſearch them all, who alſo char- 
ged them with this theft, and vpon pretended ſaſpicron only, did 
enter to an enqurie, and to make further ſearch: yet there was 
none of them that appealed to the law of nations, as if they were 
vniuſtly dealt with, hauing none «cenſer, but ioyned iſſue with 
him, and flatly denied the matter. 

In the trial of iclouſy vpon the only ſaſficion of the husband, 
(though ſomthing be extraordinary therein and ceremontall) yet 
by that exquiry of the Prieſts (to the apparantgreat perill ot the 
woman it ſhe were faultic) we may note this part of iuſtice in 
courſe of that judgement : viz, that there is none accuſer or par- 
ty, that pretendes he can ot will prooue it, For of the hisband 
(who findes himſelfe grieued and therfore onely denoumnceth het 
tothe Prieſt) it is ſaid, this enq rie ſhall be made, becauſe + che 
ſhiit of iclouſie 1s t pon i im. It is alſo there ſaid to be done, when 
the ſme is ſecret, and the husband knowech it not, but only ſu- 
ſpecteth 


1909 
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ſpecteih it:œ when there is no witnes ag ainſt ber nor ſhe taken in the 
maner : and therfore ſuch,as itmay not be intended the husband 
becomes the accuſer, pretending to make proofe of the very 
fact: yet neuertheles it is teſtified there, that for bringing her to 
ſo dangerous an enquiry & trial le huſband ſhall be fee from ſinne, "0.31, 

It a man bee entiſed ſecretly to Idolatrie, by him or her that is 
deareſt and neareſt ynto him; God commandeth thus in this 
caſe: Thonſhalt not conſent vnto him, nor heare him, neither ſhall* 1 
thine eye pitie him, nor ſhew mercy, nor keepe him ſecret but thou * 
ſhalt enen bil him, thine hand ſhall bee firſt vyon him to put him to 
death, and then the hand; of all the people, and thow ſhalt ſfkone hum 
with ſtones that he die. In that it is here ſayd, Thow ſhalt not keepe 
him ſecret, & that the hand; of all the people muſt be pon hum, it ap- 
peareth q the iudgement muſt be pab/ike, & not done by priuate 
authoritie alone: for enen one that ( by vſe pati) tabeth the ſword,* Nat. a6. V. 31. 
ſhall periſh with the ſword Then, if this iudgement mult be pablike ; 
where is there any Accuſer? for he that teueileth and denounceti 
it,is a witneſſe;in that his hand muſt be t pon him, according to that 
other part of the la, viz. The * handsof the witneſſesſhalbe firſt pg 
hem to kill him and afterwards the hand; of all the people. Nay, h 
can ſuch an entiſer poſſibly be condemned, except it be vpon his 
owne examination; and ſo by courſe of enquire, ſeeing 5 one wit- 1 No. g. 
meſſe ſhall not teſtifie againſt a perſon,to cauſe lum to die? ſo that hete — 
we haue in Gods owne law a iudiciall courſe, in a capital matter 
and ſecret, inſiituted vpon one priuate mans denunciation ; who is 
ſo farte from being an Accuſer property taken, that he is a witnes: 
and the ſinne to be found out by courle of enquirie vpon the par- 
ties one examination; in ſo much as there can bee (in this caſe) 
none other way of conuiction. 

Likewiſe in the fame chapter,it is preſcribed thus: that *ifthew : Deni. ij v. is 
ſhalt heave ſay (concerning any of the cities, which the Lord thy God 3:45 
hath gien thee to dwel m ) wicked men are gone out from among you, 
ani haue drawen away the inhabu ants of their citie, ſaying , Let vs go 
and ſerue other gods, whichye hane not knowen : then thou ſhalt ſecs 
and male ſearch,and enquire diligently : and if t be true & the thin 
certaine gc thou ſhalt een ſlay the mbabitants of. that citie with p 
edge of the ſword : deſtroy it terly and all that is therein, & the cat- 
tell thereof with the edge of the ſuord: where we plainly find, duli- 


Rr 3 gent 
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gent enquirie vpon beare-ſay and fame commanded,and proſecu- 
ted of office euen ynto condemnation and execution; without a» 
ny mention of Accuſer or proſecuter ofthe cauſe. 

In the ſame booke afterwards, and for the crime cfidolatrie 


dei. i. v like wiſe, it is thus appointed: If it be told vnto thec amd thou haf 


Deut. 21. V. 23. 
Iba. V. 28. 


Ioſu 9. V. 23, 
23. 


lolu, 23. V. 11. 
Ac. 


1. Reg 3. 


7 Ad. 23. & 23, 


heard it then thou ſhalt enquire diligently e and Mit bee true and the 
thing certaine, that ſuch — u wrought m Iſracli then ſhalt 
thou bring foorth that man, &. and ſpalt ſtone him with ſtone; till bee 
die. So that here alſo we haue a fame,or perhaps but the denuncia- 
tion of one man, whereups the magiſtrates enguirie is grounded; 
and ypon the enquirie the magiſtrates ſentence(finding the mat- 
ter true and certaime) & the execution of the iudgement;all ih- 
out Accuſer or proſecutet. 

For grounding proceeding criminal without accuſation,vpon 
the notoriouſneſſe of the fact; we haue a courſe preſcribed in theſe 
words: If a manbe found lying with a womanmaried to a ma then 
both twaine ſhalldie. And * againe, If a man find a maid that is nor 
betrathed,and take her and lie with her, and they be found, then ſhall 
be giue, &c. therefore ypon taking in the maner, proceeding vnto 
condemmation and execution is warranted, though there bee none 
Accuſerbut onely the witneſſes,that depoſe it. 

So the * Gibeonites for their apparant guilefull dealing, falling 
out by their owne confeſſion vpon examination; were condem- 
ned by /oſbna vnto perpetuall ſlauetie, without any e-ſccuſa- 
tion. 

When the 5 children of /ſ-ae/ heard ſay that Reuben, Gad, 
and the halfe tribe of CAaraſehhad built an altar contrarie to 
Gods word, as they at firſt conceived it: they purpoſed to warte 
vpon them; yet thought good to delegate tevne pi inc es vn:o 
them firſt, to take their an{were and excuſe, So that vpon the 
fame brought vnto the men of 1ſrae! (without any ſet Accuſcri) 
they entred into further /nqui/ition & examination of this matter, 
The“ prophet Eliſus had the finne of Gear his ſeruant diuinely 
reueiled ynto him; and was authorized by God to condemne 
him, & topuniſh him for it: yet ſought he none other to accuſe his 
ſeruant, & to obiect that ctime vnto him, beſides himſelfe, that 
was to iudge him, Vpon] only outetyꝰ of the multitude againſt 
Paul. the chicfe captain( not ignorant ofthe law of the Romanen) 
brought 
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brought him before the great ¶ duncell ofthe Ines, without any 
particular Ac cuſer or Preſecutoum there mentioned: not withſtan- 
ding that generall Outcrie be termed an Accnſmg in that place, — v. p. 
but not properly. 55 
Furthermore, at the only * denunciation of an husband, chat he Devt.c.22, 
ſound not his wife a Virgin, ſhe is put to her clearing before the * 
Iulgei. Wherein if ſhe cleare her ſelſe, then without her further 
mediation (the Denouncer) her husband is to be chaſtiſed by the 
Elders,and condemned in a fine to the father of the woman for 
his calumniation, and vniuſt bringing her name into queſtion, 
and life into danger. But if ſhe be not found a mayd, ſhe is to be 
put to death: ſo that the one of theſe ſentences, muſt needes be 
ofthe Indges office alone. For if the husband be the Accnſer of the 
woman, then muſt the condemnation of him be ex Oſſicio; be- 
caule his owne complaint teacheth no further, but to his wiues 
condemnation or clearing. But if the womans father be ſaide in 
this proceſſe to hee the ¶Accuſer of the husband, then is the | 
wiues condemnation done ex Officio. So wee finde that Da- 
miel 3 proceeded without any other — againſt the wicked 2 Pan. 13. V. ft. 
Elders ex mero Officio. Fot hee was [ndge , examiner,and — 
Accuſer. 
By che #parable of the waſtfull Ste warde we ate taught, that + Luke 16. V. 2, 
vpon credible reports onely, we may enter into examination and 
enquiry of the miſdemeanour of dach. as be ynder our authoritie. 
How i it ( faith the tich man there to his Stewarde ) that I hear | 
this of thee ? gine an account of thy Stewardſhippe. And he looked 
for none other to Accuſe, then himſelſe that was to iudge. 
When by diuine teuelation the hidden and cloſe hypoctiſie 
of eAnanas and Saphiraꝭ was made knowen vnto Saint Peter; A * 
and that by ſeciall conomie, he was publikely to proceede to 
their exammation and condemnation vnto death ; hee ſought "0 
none other eAccuſer, but himſelfe obiected, and by his owne 
eApoſtolicallauthoritie, proceeded alſo to ſentence againſt them 
for that ſinne. 
And if that be truely which is commonly ſaid, humana inſti- 
tia imitatur diuinam : why ſhould not this courſe of proceeding 
be divine and godly? for God doth as it were make . vp- 
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ſheth without any accuſer, The Lord * came downe to ſee the Citi 
and tower of Babel, much the ſounes of men builded , And * againe 
afterward touching Sedome,the Lord ſayd, becanſe the crie of So- 
dime & Gomorrah i; great, & becauſe their ſinne is exceeding grie- 
u, wil go downe now & ſee phether they haue done altogether ac- 
cording to that cry which it come unto me, & if not that I may know. 

S. Paul vpon the credible * fame and heateſay, touching the 
inceſtuous Corinthian, without any accaſeror partie to ſollicite 
himthereto, determined and adindged bee ſhould bee committed to 
Satan, For it is thus ſayd in that place, it is heard certain that 
there is fornication among you, c. It is thus written in the booke 
of Nombers : *Whoſoewer kulleth any perſon, the Indge ſpallſlyy the 
murderer through witneſſes. Where we ſee this duetie and office 
required at the [ndges hand (ſo there bee proofe made of the 
crime, by two witneſſes at leaſt) and that indiſtinctlie and ſim- 
plic F without any mentiou of eAccaſmg or proſecuting by any 
thir on. 

ay, to ſay that which the trueth is ʒ it is ſo farre off, that (by 
Scripture) an Accuſer ſhould be required in all crimmall procee- 
dings: that as yet (for my part) I haue not found many places, 
whereit is ſo much as mentioned to haue bene vſed, at leaſt as 
eAccuſationis properly taken, One Ireadofinthelawe of God, 
viz. 5 Where there ſhalbe ſtrife betweene men, amd they ſhall come m- 
toindgement and ſentence ſbalbe yinen vpon them, and the righteous 
ſhalbe iuſtified,and the wic bed —— if ſo be the wichedbe 
woorthy to be beuten the Judge ſhall cauſe him to lie downe and to bee 
beaten before his face, &c. 

In the At; of the eApoitles, in the ſpeach ofthe Recorder or 
town-clerke of Epheſus, the courſe of Accuſati is in theſe words 
mentioned. Demetrius (ſaieth hee) andthe craftſ-men which 
are with him haue a matter againſt any man, the law us open, > there 
ave deputies, let them accuſe one another. And it was practiſed aſ- 
terwards againſt Paw/,as appeareth oy the ſcucrall places of the 
Ali, handled inthe next chapter ofthis treatiſe, 

But albeit Arguing and Accuſers be elſe-where alſo ſundric 
times mentioned, yet vpon particular diſcuſſing and view of 
the places it will appeare; that none other e Accuſer be thete- 
by meant, but witneſſes onely : who in a large ſignitication, 

lome- 
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ſometimes are vynproperly termed Accuſers, as I haue afore 
ſhewed. When the wicked high Prieſtes, Scribes, & other Elders 
ofthe great Council of that nation, proceeded againſt our Sa- 
our Chriſt, whom they knew and perceiued(by the mouing of all 
Ieraſalem at his triumphant receiuing thither)to be in greatrepu- 
tation with molt of the people: it is no doubte, but they kept in 
outward appatence a colout of a due and Iudiciall courle of pro- 
ceeding with him, were it but for feare onely, Let vs fee then, 
whether they retained Accaſation as the onely law full courſe. 

It is true, three of the Enangeli/ts doe report,that the chiefe —— — 
Prieſts and Elders accuſed him before Pilate: and as one of them * Mark.15.v.z. 
faith,of many things:& as another of them ſaith, they accuſed bum —_—— 
before Herod vehemently , Vet wholo will attentiuely way and 
conſider of that hiltorie,ſhal well perceiue, that our Samour was 
condemned (afore) by the Ellerſpip, and that theſe imputati- 
ons of crimes againſt him before Pilate and Herode (called there 
Accnſing) was nothing elſe, but to approoue vnto them the iu- 
ſtice of the ſentence — giuen by the Sanedrin or great 
Councill vpon him: to the intent that they might obteine a de- 
cree for his executing, at Pilates, or at Herodes handes, For albe- 
it the Iewes (after they were conquered by Pompeins Nag 
had «1muin, their owne lawes, ordinances, and cetemonies left 
ynto them: yet had they not i gladi, the power of life and 
death in them: and fo - ſignifie vnto Pilate, when he was 
willing to haue ſhaken them off, and to haue had no dealing at 
all in = action. For when he (aide, * take ye him, and inde him 
after your owne lawe: then the lewes ſaide wnto lum, It ts not lam full 
for vn to put am mam to death, And Pilates decree was nothing elſe; 
but that it ile as they required, What that was, twoother *? —— 
Euang eliſtes doe expreſſe, viz, that he might be © delinered unto tohn + x 
them to be crncrfied, Lo whereunto his decree tended, vnto Chriſts 
execution, but not to condemnation; for he had afore waſhed his 
ander, and pronounced /eſw innocent, 

For proofe that he was firlt condemmed by the Elderſhip, and 
then execution only ſought for, by Pilates authoritie: it appeareth 
in the 26. chapter of ? S. Matthew thus; behold, nome ye haue heard v Ver{,65,.66, 
bu blaſphenne: what thinke ye? they anſwered and ſaid, he is worthie 
ide. And this ( vuncil was holden ouer - ght, immediatly after 

S his 
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his apprehenſion, This action Saint Marks ſheweth plainely to 

r. haue bin his condemnation, They * all condemned him (ſaith he) co 

* Mat.27.9,+.2 be worthy of death, Thus hauing condemmed him, when * the mor- 
ming was come, they helde a Council againe, to put him to death; and 
thereupon led ie him bownde to Pilate the gonernour, to procure a 
decree for his execation, For in the next verſe after , it is directly 

n faid thus: then when Iud u &c. ſawe that he was condemned, he 
repented himſelf & c. which was afore his appearance be fore Pi- 
late, and afore he had dealt with him at all. 

What then was the courſe whereby the great Coũcil procee- 
ded with him? not by Accaſation made by any other then them. 
ſelues: but yon witneſſes(though falſe, & by — ſuborned)and 

z e ypon pretence of his owne cafeſſion, * They ſought falſe witneſſes 
$ lbid.V.65. &c. at the laſt came two falſe witneſſes &c. & a lle after, hat haue 
we more neede of witn:ſſes? behold now ye haus beard his bla} he mic. 
© Luk 22. V And S. Luke © thus : then ſaid they, what neede we any further mit- 
neſſe;? for we haue heard it of his owne month, Whereby it is made 
manifeſt, that albeit the Prieſter and other Elders, ſought by all 
meancs poſſible (out wardly) to spproue their — a- 
gainſt Chi vnto Pilate and the people: yet did they neuet 
ſeeke or require any third perſon , topreterre vp eAccnſation a- 
gainſt him: and therefore a courſe of proceeding not of neceſſity 
to be obſerued by Gods law, as they althen conceiued & vnder- 
Rood it. Likewiſe when the firſt martyr S. Stenen was proceeded 
with by the ſame Council & Eld-rſhip reſiding at /eruſa/em,none 
A. v. iq accuſer buwitneſſeronly were vicd For _ the Libertines & 
Cyrenias(vp6 ſpite toward Stexe did ſuborne the witneſſes, yct did 
they not appeate themſelues openly in the action, as Accuſeri. 
. ß. Neuerteleſſe it bare the ſhew at fitſt ofa *due and Iudicia pro- 
ceeding in Council, howſocuer the execxtion of him after was 
» At2.0.57, done without iudgement giuen,and ? by tumult ofthe people, 
50,59, Nowe leaſt any man ſhovld ſurmiſe, that this was but a cor- 
rupt cultome crept into thoſe later times; we will therfore looke 

ſomething higher, what was done in former ages, 
In the proceeding againſt Naboth, though it was a moſt wic- 
ked iudgement, grounded ypon permry and ſubornation, yet we 
— may ** ſee, the plot was ſo laid, as it might ſeeme to cary apte- 
+» ccce ofa due Iudiciallc outſeʒ whereupon may be truely gathered 
ſomething 
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ſomething touching the maner of proceeding then vſed. For in 
a ſolemne faſt, when Naboth ſate [ndicially with the reſt of the 
Elders, and chiefe of the people; vpon the onely witneſſing of 
two wicked men in his preſence (that he blaſphemed God and 
the king) Naboth was condemned to be ſtoned. 

The matter for which I note it, is this :that the proceſſe was 
without any Accuſer or party. For there are named onely the 

witneſſes, the eldexs,and gonernours, & Naboth the part) condemned, 
By which, (together with the hiſtoric ofthe adultereſſe * men- Ich f. 
tioned inthe Goſpel, being conferred with Denteronomie) I do* Dea. 
ather; that oftentimes, in their /udicial[proceedings, the [ewes 
fad none other perſons that any way dealt, but witneſſes Iudg en, 
and the party againſt whom they proceeded, Fot in the Golpel, 
albeit thoſe that told Chriit ot the womans adultety, are called* * 
Ac enſerr in theſe wordes, Where be thoſe thine accuſer; ? yer ſuch _ 
of * them as were without ſinne , were willed by hum, to cab the firſt * 
flone at her: Alluding therein to that la we, that the hands of the * Peut-17:V.7. 
witneſſes ſhalbe firſt tpon an offendowr condemned, to kill him. So that 
there were none other Accaſers, but the witneſles, 

This is more plainely proued out of the fame booke® aſter- gs ney 
wardes, For where it is fide chat one witneſſe ſhall not riſe agamit 18,19. © 
4 man for any treſpaſſe, or for any ſinne, or for any fault that he of- 
fendeth in, but in the month of two or three witneſſes ſhall the matter 
be eitabliſhed : itis foorthwith added thus: If a falſe witneſſe riſe 
v) againſt a man to accuſe him oftreſpaſſe : then both the men nhich. 

ftrine together ſhall /tand before the Lord, exen before the Prieſts and 

the [ndges, which ſhall be in thoſe dayer, andthe Indge: ſhall make di- 

higent inquiſition : and if the nutmeſſe be found falſe , and hath gien 

falſe witneſſe againſt his brother, then ſhall ye doe unto lum, as he had 

thought to doe vnto his brother, \Whereby may appeare that he that 

is faidto accyſc, is termed a witneſſe three times, and his falic hood 

is to be found out by the /adges inqueſition. This alſo appeareth 

more plainely by the tory 7 of Sanna, where the Elders were * — 10.34, 
witnetles,and there were none other Accaſers. ay thts 

So in the * condemaation of a diſcbedrent ſonne, there is none. PRs 
other eAccaſer, but the very patents that make the complamt, * * __ 
and beate witneſle alſo, 

So chat we fide in Scripture, proceedings of office , grounded 
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130 An Apologie of certain? Chap. 76. 
vpon Denwnciation of one perſon, vpon heare-ſay , vpon ſuſpi- 
3 and vpon Votorietie the he, aſwell by han C infor 
Temporall, adiudging vnto a temporall puniſhment, & by ludges 
being both Ciull and Eccleſiaſtical, and by eccleſſaſticall alone, 
inflicting the like penalty: as alſo by eccleſiaſtical Iwdger, pro- 
ceeding to cenſures ercle/taiticall, without any accuſation or par- 
tie to proſecute, othet then the Judges themſelues. And therefore 
criminal proceeding of office, (& conſequently without Accuſer) 
and likewiſe without any ſolemme preſentment; is by manifolde 
examples of Scripture, ſufficiently apptoued for lawtull & godly. 


CHAP, XVL 


A. anſivere to ſuch obieflions , as ont of Scripture or eccleſiaſtical 
writers , be made 7 crimmallproceeding of Office, by the 


N ote-gatherer and others. 


Gainſt this, are obiected two places out of the 
eMtles of the Apoſtles, It ts not the manner of the 
Romanes , for fauonr to deliner any man to the death, 
before that he which is accuſed, haue the accuſer; be- 
fore him, and haue pl ice todefends humſelſe, concer- 
ning the crime. Andthe * other: I will beare thee when thine accu- 
ſers alſo are come, By which they would gather, that the very 
Heathens knew it to be contrary to equitie, to proccede againlt 
a man, otherwiſe then by Accaſation, 

But both receiue one anſwete. In deede the vſuall and moſt 
ordinarie way of proceeding among the Romane s in veteri Re- 
publica, (betore it was reduced to a Monarc iure) was at the firſt 
in crimes capitall (where the people was Soweraigne [ndge) by 
way of Accuſation, as is more largely touched afore. And 

next vnto ſeruice in warte,) eloquently to accuſe a man be- 
tore the people, was the readiett (i that forward wittes 
ſought * credite and countenance by; being an eſpeciall meane, 


72 


Plutarin Lac. to beate offices of honour in that Common- wealth. Vpon 
which occaſion, it was in great credite and vſe; till through 
ſundry calumniations (to bring men wrongfully into perill of 
attainder, )they were forced per S. C. Twrpilianum , and o- 
ther lawes, to lay moſt grieuous penalties and dangers both 

vpon 
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vpon thoſe that did not proue that which they obiected, and 

therefore were preſumed ca/mmniari, or who did premaricari, i. 
collude,tergizerſari, wrangle,or deſiſt from proſecuting. So that, 

being ſo dangerous to the accuſets in many teſpects; n became 

aſter wards, to be leſſe frequented. Vet alwayes both before and 

after, this they obſerued : that when there was any that woulde 
be eAccuſer or partie ſetiouſſy, without colluſion: there the Judge 

neuer enquired ex Officio : tor vi adeſt remeduum ordinarium, ibs 

ceſſat extraordinarizm , as that was holden then, ſauing in cer- 

taine caſes afore by me touched, 

But this Crime here obiected againſt Pau, was accounted ca- 

pitall by the /ewes , and he had yno that were his Accuſers, ſo 

that there needed to be none Engquirie ,ex officio mero, againſt 

him. That he had accuſets who determined to prolecute him, 

appeareth by theſe places: Ihe Captaine wonld know the certain AN.. 
tic n here fore he was accnſed of the [ewes. Againe, he was accuſed * ats.13.v.29, 
of queſtions of their Lame : and further Claudius Lyſtas the Colo- 1 A 
nell. tonificth plainely by letter to Felix the Gouernour,that he 

had commanded his accuſcrsto [heake ( before the Gonernonr, ) the 

things, that they had againit Pani, So that the Gonernoxr not 

knowing the cauſe, and knowing that the eAccaſers were com- 

maunded to proſecute before him, had iuſt occation to ſay, that 

he would then heare him, when his Accuſers came. And inthe 

next Chapter, Tertallus an * Orator did accordingly come with + 44 v2 
others of the lewes, and accuſed him before Felix, Likewiſe 

when he was afterwarde conuented before Porcixe Feſtus, (the 

Gouernour that ſucceeded next)the Jewes 5 that came thither from 1 Ate, 23. V. 5 
Iernſalem, layde many and grienous complaints againſt him, And aſ- ——_ 

ter more plainely thus: againſt mhomwhen the e Accuſer: flood vp, 

they brought no Crime of ſch things as I ſuppoſed. 

But to make it plaine euen out of that place,that the Romanes 

beſides the way of Accaſation vſed alſo(vponcauſe)to enquire of 

Office : Lyſias the Colonell ( by occaſion of the ctie and vprore 

made againſt Pan ) did without any mans © inſtigation, (and * A&,22,Y.24, 
therefore of Office ) command that bee ſhould be ſcourged and exa- 

mined; that he might knowe, wherefore they cried ſoon him, Where 

(by the way) appeareth , not onely that he was then proceeded 

with of Office,but alſo it was meant that hee ſhould be ( vpon 

Si 3 thoſe 
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thoſe onely enducements ) examined by torture, of mattets that 
might be Panall to himſclfe. Neither did Paw! take exception 
againſt this courſe as vnlawful, nor the Captaine concciue teare, 
that he had done morethen he could iuſtiſie, in any othet teſpect 
but this, becauſe Paul was a Citi cen of Rome. For they had a law, 
that a Citizen might not be beaten with roddes , nor tortured 
any way, but by decree of the people. And yet any other oftherr 
ſubiects might be, and were often ſo vſed. 

It is notorious to them that haue read any thing almoſt, of 
the ſtate of that Common · wealth, that the Diftators ( who tor 
their halfe yeete had a Soweraigne authoritie) did enquire and pu- 
niſh euen __—_— Officro, as they in diſcretion thought meete. 

The Cenſors of maners had and ptactiſed for their hue yceres 
ſpace, the Exquirie and puniſhmentex Officio, of ſundry miſde- 
meanors and diſſolute courſes of life; not capital, but either by 
depoſmg men from their offices and degrees, by noting them with 
—_— corporal puniſhment: of the lighter ſort,or by fine, ot by 
all theſe. 

But the Note-gatherer maketh alſo moe quotations out of the 
ancient fathers; which becauſe they mention not an ohe at all, 
I doe therefore referre them to this place; as brought by him to 
prooue, that no proceeding Crimmall, may be vpon the Judge. 
Office alone. 

Firſt, none ofthe places quoted out of Origen haue any reſem- 
blance of this matter. That which he quoteth out of S. Ambroſe 
in reſpect of ſome difficultie, doth require to be plainly opened. 
Syagruu biſhop of Verona had called afore him one Indicta, ſan- 
Hificata hened c lone. a ptofeſſed Virgin (as Itake it) vpon quelti- 
on of her incontinence. There was none Acenſer that tooke vp- 
on him to proue it; neither was any Fame riſen thereoſ; but u- 
widia conflata ip, ſhe was depraued by light petſons, by heretic ks, 
and infamous men, and that by wicked practiſes, through bti- 
betie and intemperancie: yea by ſome ſuch as had bene (afore) 
put out of her houſe, for actions fame vnſeeming that, which 
they outwardly profeſſed. But it was alledged in iuſtific ation of 
the ſaide Biſbops procecding with her, that 4 rwmowr had bene 
ſpread, that the ſaide /ndicia had borne a childe, which ſhe had 
made away. And that this ramoxr was ſo ſpread by certaine 


women 
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women (though but baſe) that ranne vnto the CMonaſterie, and 
there firlt bruited it, from whence it came abtoade among the 
people, and ſo to the eates of one Marximw, Hoheit, theſe 
which were ſaid to be the firſt authors of that m, were con- 
ueyed out of the way. Now Syagrixe the Biſbop there, hearing 
of ſuch a ro, an1 thereupon proceeding againſt the ſaide 
Hndicia , did decree, that ſhe ſhould be inſpected by Midwiues, 
for the clearing and proofe of her Virginitie, Which ( as he al- 
ledged) he didthe rather; becauſecertaine (taking ſcandal here- 
at) did affirme; that if ſhe ſhould be tolerated without ſuch #- 
ſpeftion, they would not communicate any more with their Bi- 
Hop. But S. Ambroſe there taxeth them thus: © wales uli, qui vo- 
lunt preſcribere Sacerdetibur, quid ſequi debeamus ? What kinde of 
perſon; be theſe, that will preſume to preſcribe unto vs Biſhops, what 
we haue to doe? And albeit the ſaid Maximus was (in very trueth) 
the Relatow 'thereofto the Biſhop; yet was there none Accnſer 
in proper termes of Lawe ſo to be called, not any that did udici- 
ally denownce her thereof, Q nam nulla; argueret nullus deferret, 
Now becauſe a woman of her qualitie , in ſo diſorderly fort, 
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ac cuſationem de- 
tulm aures tuas 
x * 
re teſtes audi · 
* 


ypon no better grounds of inducement, was adiudged to ſo vn · — do- 


comely a courſe of clearing het Virginitie; and of lo great vn- 
certaintie, beſides the danger, that the Midwiues might be ſub- 
orned : Therefore S. «Ambroſe ( being eArchbihop of Millaine, 
in whoſe Province N rrona ſtoode) did auocate this cauſe from 
the Biſhop vnto his owne audience. He therefore hearing it Judi- 
cially , in the preſence ot his brethren and fellowe Byſhops (to 
whom he imparted it:) beſides the former defects,did finde vp- 
on examining of che matter, that Renatus and Leontius two wit- 
neſſes produced vpon the Fame, M hich it was entended they had 
heard (though they were ſuborned) yet did they materially va- 
tie one from the other, inthe ground of the cauſe. It fell out 
likewiſe by proofe, that they two had ſent out of the way, Mer- 
curius and Lea; two other ſuppoſed witneſſes, and but lewde 
perſons, Alſo that another pretended witneſſe, called Thendale 
was runne away, knowing that it would be obiected in way of 
exception againſt her; how ſhe had lien at the ſaide Renatas his 
beds feete. —— woman had alſo confeſſed, that the 
ſad Renatus did commit fornication with her. 


Now 


potcu. 
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Now becauſe hereupon, no ſiniſtet or bad fame againſt Indicia 
was in Lawe ſufficiently proued; but rather to the contrary a 
good fame was proued by one Paterna,and by the nurſe of Indi- 
cia: therefore S. Ambroſe abſolued and diſmiſſed her from ſuch 
iuſpection, reſtoringher to het former good name, but codemning 
Maxim, and excommunicating Renatzs and Leontius for then 
indirect, vniuſt, and calummiaus dealings. Vet did he not (as he 
faith)ſimply cõdemne that kinde of pargation and proofe of Vir- 
ginine, by tuſtection. For he faith thus: Quid ergo ? Negamus in- 
ſprciendas — interim, quod nuſquam legerim ? Non adſtrno, 
nec verum arbitror, 

In which Proceſſe, many pointes may be noted, to auoche 
the Iuriſdiction of eArchbibops and Biſbops , and ſundtie their 
proceedings Eccleſiaſtical at this day: but I finde no footeſteps 
or colour of any miſlike. If theſe wordes of his, be alledged 
to proue, that no Crimmal Proc eſſe ſhould be made withour an 
Accuſer properly ſo called: viz. It isrequiſne that the witneſſes be 
voyd of partialitie; yet ſo that there firſt appeare an Accuſour; this 
very Epiſtle will ſhewe, that ſuch Acenſour (though then they 
were more vſuall) is not neceſſarily alwayesto be required. For 
he findeth fault, that ſhe was conuented, although there would 
appcare reque author criminationts nc que accnſator neque profeſſor 

lationis; CMaximus in trueth) being vndet- hand both a Re- 
latour, and a kinde of Proſecutonr, So that (no Fame being there- 
of) if any one would but haue ſhewed himſelſe as a Relatour, ot 
a Denownceonr ; it might haue ſufficed, though he were not a ve- 
ry eAccuſour , Qui delationis ſe nexuobligabat ; as S. Ambroſe 
there ſpeaketh of the Inſcription required ( by Lawe ) ad pa nam 
Talionis , for him, which ſhould faile in proofe. And in trueth, if 
Enquire of office were not law full, and none Accuſoum were to be 
teceiued, but as Lawe and olde Canons int; aſſuredly there 
would be fewe or no Ctimes at all in any euer proſecuted. 
So great is the trouble and danger. 

Beſides if the want of an Accnſour, had bene ſufficient to haue 
reuerſed Syagrius his ſentence, and to haue quaſhed the whole 
Proceſſe: then what needed S. Ambroſe ſo carefully to haue exa- 
mined her Fame good or bad, by ſo many witneſſes ? But that 
he knew ( if an cuill Fame had bene — the Iudge might by 


ac 


| 
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Lawe haue proceeded as he did, without any either eAccuſonr 
of Denwnceowr. 

So that we ſee, he thought it mcere, and by Lawe required at 
his handes, for her clearing and abloluing, to make Engquirie of 
the Fame; albeit eche of thoſe were wanting. And therefore he 
did of meere Office by way of Enquirie,proccede to the final ſen- 
tencing of that cauſe, In like tort was that his condemnation 
of Maximus , Renata, and Leontize, done of his meere Office, 
without ſomuch as proſecution by any other man. 

Furthermore to 1 that hee required not of neceſſitie an 
eAccuſour in cuety Criminall cauſe; he maketh thete a plaine ſe- 
uerance bet eene the Cuil Lawes (as in that behalfe they were 
then moſt practiſed ) from the Lawes Eccleſiaſtical, euen at that 
time. For ( faith he) Ss /eges pablicas interrogemus, accuſatorem 
exignnt : $1 Eccleſiæ, duobuu ( inquit ) aut trib us _— ſtat omne 
verbum, Then where witneſſes might bee had to prooue the 
matter, there was not in an Eccleſiaſtical cauſe (no not in Sum 
eAmbroſes time) any Accuſoum neceſlarilic required, beſides the 
Judges Office, 

In the 136. Epiſtle of S. eAvguſtine by him alſo quoted, 
there is nothing ſounding that way, Hee . onely ſheweth, 
that Boni ſaciu a Prieſt , was not detected before him of any 
Crime, and that he had not commaunded his name to be razed 
out of the number of Prieſts. 

In the next Epiſtle is contained, that the ſaide Bonifacine be- 
ing of S. Augaitmes houſeholde, and perceiuing the lewde in- 
dination of another in that houſe , would neither agree vnto it, 
nor yet conceile it. The other being complained of by him to 
— 2 their Biſboppe, did replie; that Bonifacins, ſeeing hee 
could not ( as he would) abuſe his chaſtitie, did ſecke (of ſpite) 
in that ſort to touche his good name. Touching this reciprocall 
Crimination of one of them againſt the other, S. «Auguſtine 
' faith thus : hen this matter had long tronbled mee (ſaith he) ſin- 
dung no meane, whereby the one of the two mig ht be conminced( albeit 
I beleened the Prieft better) [thought at faſt to leaue them both to 
God, wntill ſome ſuch init andplaine cauſe might appeare in th'one of 
them (whom in deed [ greatly held ſuſ pet led m hereby I might turne 
lm out of ming houſe. But afterwards calling to minde, that at the 
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Sepulchers of ſome Martyrs jt plecſed God ſometimes to worke myr a- 
culouſiy I willed them both to goe to the place where the Martyr Fore 
I:x of Nola was buried; becanſe from thence whatſoruer ſhou/dhappen 


from God to be reuciled vpon either of them, might moſt eaſily and 


faithfidly be ſignified unto me by writing. Can any thing hereot be 
gathered againlt Criminall Proceſle made of Office? Why ? It 
mentioneth neither the one courſe,northe other. 

But perhaps it will be ſaide, that $, «Anguſtine put neither of 
them to a Corporat othe, Therein he did molt orderly and accot- 
ding to Lawe, For no Lawe would permit it in this caſe, the 
Crime being not manifeſted abroade by any Fame & c. And the 
Criminations being mutual,cche of them being Derowrced and 
charged by the other to be Criminous. But for treating of ſuch 
othes, this is not the peculiar place. 

Another of his places quoted out of S. Auguſtine, I cannot 
coniecture why hee bringeth; except hee meant to alledge it 
apainlt «> Accuſation, becauſe ſpeaking to a Donatiſt of a Dona- 
it, he faith thus: Emeritum certe non decet defendere Optatum, 
ſed fertaſſe nec accuſare. 

By the quotation out of * Gregorius Aſag uu, writing to Aa. 
ximm(that had entred into the Byſbopricke of Salona,and was ac- 
cuſed of Simony ) I thinke he meant theſe wordes, it any: Seemg 
(ſaith he)the charge of making proofes is not lande pon thee,but vp- 
on him that accuſeth; ſee thou repaire unto vs without delay: and then 
there ſhall either an Accuſer be readie, which ſhall duely prooue that 
which is obiefted touc hung Simoniacall hereſie amd other matter;: or 
elſe ſome other wholeſome & duc comrſe ( as the exigence of the cauſe 
doth require )ſhalve taten, &c. What? Becauſe the Accuſer 
mult proue (where that courſe is purſued) doth it therefore fol- 
low, that none other maner of proceeding is lawfull? Nay ta- 
ther this place ( though — obſcurely ) inſinuateth that 
though the — come not at all; yet the fault ſhall not be 
wincked at, or leſt vndealt with. By the way, let me note vnto 
you out of this place; that Gregorie did in the meane time iu · 
ſpend the ſaid Biſhop from celebration of the Sacramentz till triall 
of his matter might be had. 

In the place which he quoteth out of Throdoret, concerning 
proceeding of Brſbops,/no matrer ſounding any thing that way, 

. call 


n 
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can I finde. S. Ba/linthe place * by him quoted, complayning * Bal, Ee. 


of the iniurious pet ſecutions then vſed againſt Chritran Biſhops, 
faith thus: #/hereas no withed man is codemned (ine certis indicijs, 
without certaine Emidence : yet Biſnops are condemned by meere ca- 
lamm. And a litle after he ſaith thus: Some know not their Ac- 
cuſers, nor haue at any time appeared in the Iudic tall place nor haue 
bene complamed of at all: and yet being taken at midnight, haue 
bene ſtrarght-way drinen into baniſhment, Who denicth , when 
the procceding is by Accaſution , but that the defendant ſhould 
know his Accuſer, that hee may be allowed his iuſt exceptions? 
But what is this to proue,that no coutſeis law full, beſides Accu- 
ſation? And the fault is not alone aſſigned hereupon; but alſo be- 
cauſe they were haniſhed, be fore ever they were either complained 
of, ot were brought vnto any Judicial i place. 

In Concilio Triburienſs by hum quoted, and likewiſe in the 
ninth Canon of any of the ſeuen Councili holden at Carthage, 
there is nothing (leſſe ot more)touching either drceifaion Onls, 
or proceeding of Office, to be found. And that which is in Balſa- 
mon in the ninth Canon ofthe Carthaginian Councill holden ſub 
Honorio & Theodoſio Paruo; is nothing but a Decree, that an ex- 
communicate perſon ſhall not bee receined to the Communien, by any 
other Biſ.oppe or Prieſt, vpon paine of the lige Excommunicationto 
lum that recetneth him, And the J rute hiſtorie in the tenth 
booke and foureteenth chapter,hath no mote, then the ſaid for- 
mer places haue, that way. lu the ſeuenth Chapter ofthe ſame 
booke quoted alſo by him it is ſaid, that the old Accuſers of Iobn 
Cn ſallome were againe excited againlt him. 

That which he pointeth at by his quotation of Marcellus Bi- 
ſhop of Rome (as I coniecture) is conteined iu theſe wordes, Hee 
dehotteth Maxentuu from periecuting Chriſtian Biſhops, and 
wiſheth that they be not called in queſtion, till that which hath 
bene wrongfully taken away, be reſtored vnto them. And then 


* Marcel. ad 


Maxenmuim,ne 


(taith he) /er him anſir ere his Accuſers; and if ut bee needefull, let oye Clements, 
him bans a competent time of deliberatiom to wey thoſe things that bee 
obretled agamſt bums, leſt being innocent, hee be ouer-throwen by any 
faule or decerte, Becauſe it iu not lam full to iudge or condemne any 
man, before hee haue lawfull Accuſers preſent, and haxe labert ſor 
bus defence to aueyde the Crimes imputed to him, 


Tt 2 Another 
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Another B. of Romes autliotitie he alſo voucheth to the ſame 


© DamaſisPa- effect. The wordes he meaneth (I take it) aretheſe: * Let nor the 
3,30 net, ſame men be Accuſers c Iudger; but Accuſerrby themſeluer,luiger 
Af: —_ vol. by themſclues, witneſſes by themſelnes,and the accuſed by themſeluci, 


enery one in his due order. For firſt of all Inſcription muſt alm ae be 
made, to the ende that he which accuſeth (if he doe calummatc mu 
himſelfe recerme the proniſhment appornted for that Crime. For be fore 
this Inſcription yo man may be indged or condemned ; ſeeing enen the 


* Legesſeculi, ſemporall Lawes doe retame the ſamecomrſe, 


Both which places doe ſhew, what things are required, when 
the proceeding is by Accuſation; but ſpeake nothing to the con- 
demnation of any other courſe, But would they,v-ho(toabol:th 
all proceeding of Office )do bring theſe places; yea, ot would any 
other in theſe dayes (thinke you) for conſcience fake and onciy 
to ſce teformation, aduenture this /nſcription ad pa nam talionis, in 
caſe the defendant ſhalbe acquited, & cuſtodre ſimilitudinem, 
which theſe places, and the Lawes doe tequie: and allo endure 
excommication,which the Canon doſ in that caſe)eſtabliſh to be 
inflited? For they may not with reaſon thinke it ouer hard. to 
be bound by thoſe Lawes and Canons, wherewith they hoped 
they could haue bound others. O wod quiſg, tnr#s in alium ſtatuit, 
codem ipſe vtatur. Hitherto in anſwere eftheir objections pte- 
rended to be taken from the Scrmtæres and ancient Fathers. 

Nou for cloſing vp of this ſecond part, and for proofe (v hich 
with this kinde of men, I truſt wilbe impregnable) that an Accu- 
ſation is not of neceſſity required in proceeding Eecle/iaſtrcal cr1- 
, - minallic ; let them heare hat is eſtabliſhed by the Diſcipline of 


Senate en Con the French Churches, compiled together, when Bes a was preſi- 


dent of their Synode For in this behalte they determined no more 
to be required, for calling a man before the Conſlory, but that it be 


code at Lions. not done without canſe & ſufficrent reaſon. Where you ſee, Ho men- 


* 3 


tion of Accuſation to be made, either for the firſt preferring vp, ot 
for further proſecution of the cauſe: And therefore then mea- 
ning was (as the ordinane practiſe of all their Prerbyterial Elder- 
ſhrpsis) to proceed Criminally againſt any Denowneed vnto them, 
though it be but by one der in his Ward; ot by any other per- 
ſon(vnto whom they giue credite,neuer knowen vnto the partie 
conuented) without other Preſentment or Proſecution of Acc uſer 


or 
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or partie: and therefore of their owne meere Office, N | 
That this interpretation is not forced, and that the practice of ' 

their Con/itorial Elderſhips is according thereunto; may be made | 

manifeſt by one * of Calnms Epiſtles vnto Farellu. But you ate — 

firtt to vnderſtand, that by their diſcipline, all dauncing is fimply lau xe. 

and abfolutely forbidden, as a grieuous ſinne, matched with 

whoredome; and is ſuch, as for which a minilter mutt be depo- 

ſed from his function, no leſſe for the one, then for the other. 

Nowe it happened, that ſundry in Genus had daunced toge- 

ther in the houſe of one Balthaſart widowe , amonglt whom 

one was a Syndicke (which is one of the foure chiete magiſtrates 

ot that Towne )and another of them was an & der of the Church, 

for that yeere. This matter comming (I knowe not howe) vn- 

to Ca/wnz eate, they were called to the {onſitorie , and charged 

with chat offence , without any Accnſer or partie (and therefore 

of meere office) vpon none other ground, but becauſe, Resmhs 

comperta fuit e ſaith Caluin, i knewe the matter well ynough. 

Neuertheleſle, all (almoſt) that were conuented, denied it at 

fult very conſtantly. At length Cain iudged, that they ſhould 

be driuen to confeſſe the trueth, vpõ their corporal othes, This was 

done accordingly,& the matter was thereupon confeſſed: the ta- 

ther,bcaule Cornew(one of the ſame companie) gaue them war- 

ning, that he would not ſuffer any ofthem to be torſworne. Vet 

for all this, one Elder Henrich, ſeeing he was to be depoſed from 

his E/derſoip for it, he would not ſo eaſely giue ouer his hold; but 

alledged againſt their courſe of proceeding with him (as in the 

very like caſe 7 ho, Cartwright did not long ſince in the {on/ito- 

rie at Panler,b<fore ſundry honorable perſons in Commiſſion, and © _—_— 

others) that place of Saint Paul: viz. Receime not an eAccuſation the — 

agi an El er, t nder two or three witneſſes, But both did it with 2. 

the like ſucceſſe. For Calnin put him off (he ſaich) with a Di- anſwered long 

lemma, & made litle leſſe then a ieaſt, at his ſo impertinent in al- . 

legation. For he faith , it was altercatio non illepida, a pleaſant 

kinde of conttouetſie. Well, notwithſtanding this poore de- 

fence, Fenrirh the Elder, being firſt reviled and rated of all; was 

depoled from his Elderſhip , and alſo ſhut vp in priſon; where he 

did exaſperate againſt Ca/xrn (the chiefe cauſe thereof) the ha- 

tred of ſo many, as did beate ynto him but ſclender good will 
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afore. The Syndicł allo, was for the ſame offence put out of his 
Magiftracie; vntill he ſhould ſhewe foorth ſome publike teſti- 
monie of his penitencie. 

Diuers others of that meric companie, were likewiſc for the 
ſame crime impriſoned. And Perinus, though for a time he were 
ſept out of the way as farre as to Lions, yet doe what he coulde, 
Calum there protelteth , that he ſhould not ſcape vnpuniſhed. 
So that we ſee, it was made no Peccadillo, or trifling ſinne, but 
an heinous criminall matter (worthie of degradation, of publike 
penance ,and alſo of impriſoument) againſt which that Con/torie 
ſoproceeded without Accuſation or Preſentment and of meere of- 
fice, even againſt one ofthe Elders of their Church, and alſo a- 
gainſt a principall CAagiſtrate of their Citie; and for which , all 
that denied it, were compelled to make anſwere vpon their cer- 

all aathes firlt taken; to auſwete the whole trueth, which in 
that bchalfe they ſhould be aſked , by thoſe of the Conſitorie. 
Which not onely touched cuery mans owne acte, but( no doubt) 
reached vnto all their Complices alſo, which had troden the 
ſame diſmall daunce togethet with them. 

Thus much of this ſecond part touching the two ſottes of 
proceeding crimmall; vit. by e Icciſation, and ypon the [ndges 
Office by way of enquire; and for the iultification of the latter of 
them, by reaſon , by lawes temporall of this Realme , by law cs 

Citill of the Romanes , by Canons, by examples and proofes 
out of Gods worde, by auncient Fathers and Councils, 
and by practice Mfluch moderne Churches,as the 
greatelt oppugners of this coutſe doe ac- 
count to be beſt reformed: And there- 
fore is manifoldly warranted,both 
by humane and diuine 
approbation, 
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EN. 


„„, that the ſazd Treatiſe was 
feorth,andſpred abroad in Print: from Scotland, or 


Pages in the Treatiſours or Notega- 
therers writings, which I haue accaſi 


\ | 077 to alleage : becauſe thoſe which I fo- 


F 1: 


lowed, are but priuate written copies. 
but when I had almoſt finiſhed the 
rewiewing of thus Parts] was credibly 


Middleburgh. and I haue ſince ſcene the ſame in print: 
howbeit varying in certaine places from my Copy, namely a- 
bout the latter ende thereof. For there bee ſome additions, 
which(in my iudgement) differ noleſſe from the ſtile of the 
reſts then 45 doc from the written copy. 


Farewell 
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— in this third part to be hade: Of the la ful veſſe of Oathes : What an Oath 
15: and the eaſon ot ori Formall cauſc, ofthe vie of Oathes. 

An an\were to certaine doubtey ade conce ning Oathes ; a» namely why in Scripture, 
God is lui to have fworne : hoy (oy O 4b) heb fade becallel ro winefle : an Oath no 
tempting of Gd, but a part of bus worthip + way (neverthc'efit} fone are repelled fron ng, 
king Oath : whether Adiur at ont Ly viull : ater whoſe meaning aa 0474 to bee vnder- 
{iovude : whe: er euery Prom | 'w 60. thee imply tobe kept b Wee vn 0419 may bee 
dilpenied with, and how fte and vhetner a Corftian may (oy mutual Outhes) conttad 
wich h m,tha: ſwearerh by l gods. 

Diurſfronof Oathes according to the outwar'! For-me of taking them : according to the 
matter a in vard forme of them : with ploae de'cription u every kin of oathe, 

That the ceremonies vie in taking and 21ung cooporatl oathes, with laying hands vpon 
the Bible or Teſtament,anl ſwearing by the cuntents of it ave not vnlars (wil, 

The trut iſſue of the next op on in que Non: rwoforess! crines and offences proh bi- 
ted: in whit caſes an oth (ere (po'ics of) may not de ite +27 the manitolle con. 
ueniencie an n*ceflivie of an outh (19 14crmes) to be ed in a cafe aminall and pe- 
nall vnto the partieiy.ith lune ſe e ob4t tions, touching inconurmencic thereot, an wered, 

That oathes of men touching m t da nnageableg criminal and penall o themiclues, 
are vrged and exalted by tempo al Cours,andby tie lawes of thy Kealme, 

Wherem arc — 2 to ſuch o t am and teaſons a. be made for provfe of 1 
c tee of nice in theſe u hei vato he ſtatutes lawes, or cuſtomes of thu Realine; 
and a Replic to the Treatiſary anl wes, ma fe wer cerrane o bon, ſuppoſed likely to be 
made. in luſthcation of this kind of oath, by the ali lawes. 

That miniſtring of ſuch 0a:hes,15 by the La oe the Realme allowed vnto Tudges of Ec: 
defruſticall c unts: and ome tewe ovietions male to the contra y, ate ant :d, 

That ſuch oath touching a mans owr.e crime & allowed, batt by the C-:non and Crus! 
lawes: how farre,and in « fort : and tiu/ the like eſt.· N ſhed and thought equal, by 
the lawe and cu tones of lun ty her aamong'well ancient, modern. 

An anſwere toſo ne ob ect ono pretendel to be mae agunſt this kind of oath, fom ele 
lawes Cowll or an, 

That not onelv fuch an cath mar be token, but alſo bring by Magiſtrzes duely commaun- 
ded. o git not to be refulel,n approoued by Scriptures; by prafiiie of the Primitive Church, 
on _—_ times z tugethet with a Keplie vato cenane anſu ere, made vnto ice prooics 

e ved. 

An anſcete to ſuch obiect ion: be preren ed to be gu ed from Dirie, Dinter, 
and from the Example of godly men; again mua.ſinng oaths vntu fartie , in mautis of 
t heit one crimes, 

Foure ſeue all op nom of the t the parties taking of oath in ciavoall 
Cauſes, with an{weres allo vnto their reaſons, and obrettions, 

That a man bein” charged by authoritic ro Hicourt bis Knowle ge tonchire ( ne of. 
fence which his Chriftion brother u fupyoled to have dane bourd ornate it; tho ght 
may bree-ic trovble and puniſli men tos brother, and the tt dem to the conntrar / are an» 
ſwered,and refuted. 

Then arguments are anſwered , that conderneth= winiftrirg and taking of an: oath a 
vnlawfull, becauſe they haue not diſtin® ke ge & en wats them of every p/rticu lor be- 
fore the tak ng of it;an4 the like cour (by examples) 's wprooved lawtull, an! jill, 

That after the partie hath an'were vpor: lus oath, it's ney her usual, ent, not 
vngo4ly; to ſeeke ro convince N. by witneſſes, or other enall; if hee bee fippried aw? to 
haue delivered a plaine and full tr, eth and ſomewbiny: atfo m approbation of ( ane». ail 
Tegan, with anſwere to the Treats ſow obic chm againſt them, 
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N The third part of an e pologie 
for certaine 3 s by Lade 


ſiaſtic all ĩuriſdiction, ot late times 
by ſome chalenged. 


CHAP. J. 


CMatters in this third part to be handled : Of the lawfulneſſe of 
Oathes : What an Oath is and the reaſon or originall For- 
mall cauſe, of the vſe of Oathes, 


ATT.) Hat which followeth in this third pare 
of Apologie tobe handled ( according 
to the order that I haue propoſed to my 
ſelfe in the Preface before the ſecond) 
are the chalenges taken either to the 
oath of the partie, which is ſued & con- 
uented:& they are either againſt the ce 
remom & ourward attions vſed in takmg 
ed it; or cls becauſe it is ginento tre the party 
to anſwer in a cauſe criminall & penall vnto himſelf: or elſe they are 
againſt examming & vrging men to depoſe — of their 
brethren being criminal; or at leaſt ſuch; as albeit the examiners do 
hold and make to be criminal and miſdemeanors; yet the examinates 
themſelner, doc tale them for good and godly, not deſerning am pu- 
niſbment hut rather high commendation : Or they doe touch ſome 
circumſtance,concurring with the tender of the oath : as that the 
examinates haue not diſtinc knowledge of exery 2 
on they are to bee examined before they reſolue, whether to take t 
oath,or not: Orlaltly,they concerne ſome euent enſuing the oath 
and examination: as that the Judges doc not reſt in that which us 
affirmea or denied vpon the parties oath; but oftentimes proceed to 4 
fwrther examination by witneſſes concerning the ſame pornts, 

This matter of an oathis a principall chalenge of theirs, which 
they drawe and ſpinne out into theſe particular exceptions and 
chalenges as you ſee, And it is the thing (together with procee- 
ding againſtcrimes and offences, byway of Enquirie, Ex officio) 

B wherein 
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wherein you molt eſpecially deſired a full reſolution, which 
would to God, either in the reſt ot in this, I were as able to doe; 
as Lam teadie and willing : and as the mattet it ſelfe and good- 
neſſe of the cauſe would yeeld and affoord, to a skilful and ſuffi. 
cient man, But the rather to performe my promiſed vtmoſt en- 
deuour; Ihold it not amiſſe, for better vnderſtanding of the teſt, 
to touch (as brieflie andplainly asIcan) the nature of an oath, 
and ſome (I truſt) not — queſtions about that mattet 
which I haue collected. 

Firſt Iwill touch ( but very briefly, not taking vpon me to doe 
it, in ſort as Dimnes could) the la wfulneſſe of oaths with anſwete 
to ſome obiections, which is the queſtion An ſit? I will ſtand the 
leſſe herein, leaſt I ſeeme to ſeeke, to draweany of them into ha- 
tred; as if theſe ting drſc-plmarians did directly condemne 
oathes before Magiſtrates; which moſt ſolemnly they proteſt, 
wy doenor.Albcitif all their poſitions(hereabouts) were ſcan- 
ned and compared together (tome holden & deliuered by one, 
and ſome by others ot them) both ſhrewd and lewde concluſi- 
ons,pricking faſt forwarde to this point; would neceſſatily there- 
upon follow, 

Ne xt I wil handle what an oath is: which is the queſtion Qi 
Ff#?Thenthe originall Formallcauſe, and allo finall of an o,the; 
which is the queſtion # 9%, (that is) why it is? Afterward, cet- 
taine not vnneceſſatie points of doubt; which be made concer- 
ning oaths, and therefore neetely tending tothe better opening 
of the qualities of them. And laſtly how many ſortes and ſeuctal 
kinds of oaths there be; with ſome deſcriptzon of them: where- 
by you may the bettet vaderſtand what they are, and how they 
difter one — another : which two laſt doc open the queſtion 
wiv, of what ſort and qualitic the oath is. 

Thelawfulneſle of an oath appeareth; in that wee are in the 
Decaligue forbidden, to tale Gods holy name in vayne : And im 
Exodus it is ſayd: Tee ſhall not ſweare by my name falſly : neither 
ſhalt thou defile the name of thy God, I am the Lyrde : So that to 
ſweare, is not ſumplie and abſolutely forbiden; but fwearmg 
vame, and forſnearing. In Denteronomie there is a flat com- 
mandement toſweare : and it is there ioyned, with the feare and 
ſernice of God, as being an effect of both: Thow ſoal! — the 
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Lordthy God, and ſerne hum; and ſireareby his name. And in the 
prophet ſeremie thus, Thow ſhalt ſweare the Lord linethumtructh. tee 
an tndcement and im iuſtece; and the nations ſhallbee bleſſed 11; ſum, 
ard glu 7 in him. And againe the lame Prophet proncunceth a 
blethng vpon ſuch; az ducly, and a ney ought, doc tweare by 
the holy naine of God.* /f (taieth hc) the wiil lenyne ile maps ef Icte. 12. v. 16. 
my peopie to ſa cart | y myname, 7 he Lord lineth, as the) bang ht my 
pecple to ſweareby Baal : then halte be bu li in the middzs of my 
people. And the ptophet Dau thus: All that ſi care by bim pal. 63. v1. 
ſhail reigce in him, for the month of them that ſpeulę lies, ſhall bee 
ſtopped, 
We ſinde euen inthe New 7 eftament, that the Ae e Pant 
did diuets times ſweare: as * fult, Ged i ni witneſſe, And againe ; + Rom.r.v.s. 
5 I ſpeaks the trueth in Chri#t, I lie not, my conſcience bearmg mee Rc... t. 
wineſſe in the koly Ghoſt, Like wiſe inꝰ another place, Ical God to *2.Corc.r.r.2, 
witneſſe t pon my ſoule.Whereupon S. Aagaſline thus collecteth: v 4g al Pub 
That ye may hno-v it is no ſinme to ſireare truely ; we find the Apoitle — 
Paul to haue ſworne. ſtoli. Beda in 
Therefore where Chriſt telling what was ſayde of olde time, . Ci. 
viz., I hau ſhalt not forſweare thy ſelfe, but ſhalt per forme thine dt. f.. 3. 
oath; to the Lord, doeth after adde this; Sweare not at all: muſt 1. 
haue another interpretationgthen eAnabaptits (that be aduerſa- 
ries to all oaths) doe frame : for the 2 Ghoſt is not contraty to 
himſelſe. There is not one God who is authour of the old Teſta- 
ment, and another ofthe New (as ſome blaſphemous heretikes 
hold) and Chriſt came not to diſſolue the Aforalllawe of God, 
but to fulfill it: and the holy men that arereportedto haue vſed 
oaths both in the old and in the new Teſtament,and haue allow- 
ed them by their Canonical writings ; were no takers of Gods 
holy name in vayne, nor miſtakers of Chriftes meaning : fot they 
had the ſpirit of Chriſt ſpeaking in them. 
la which teſpect S. Aug uſtine ſaieth hereofthus : By that * Anguii.lb.de | 
which the Saint: and holy men in Scripture didprattiſe, may bee ga- * 
thered (oftentimes) how the commandements compriſed in it, are to 
be underſtood. How then is that commandement of Chrilt to be 
vaderltood ? The ſame Fathet in the ſame *® place doeth teach '* biden, a+ 
vs. The Apeſile (ſaieth he) in that he ſweareth in his Epiſtlet, deeth — 
thereby ſhes vnto vi; how that ſaying is tobee derſtood : viz. I ſay 
B 2 vnto 


4 Ln Apologie of certaine Chap. r. 
vnto yon ſmeare not at all : that is not ſo to ſieare, as to doe it lig htlie 
and caſilie, and ſo (happily) to fall from that unto a cuſtome of ſwea. 
ring and from cuſtomable ſwearing onto plane forſwearing.T here- 
fore wee finde not that the « Apoitle did ſweare; but in his writmgs : 
where a mare warie conſid:ration us a ſlate unto the raſhneſſe o f the 
tongue. 

'Ep.158.2d And againe the ſame S. eAnguitmerto like effect as afore, 

Publicolam. doeth eliewhere write : It ſayde in the new Teitament that wee 
onght not to ſireare at all,which ſeemeth tome therefore to haue bene 
ſayde, not as if it were ſinne to ſweare, but becauſe to forſweare 14 
moſt haimous ſinne : from which he would haue vs to bee farre off, in 

» Serm.28.c,z. that he admoniſheth vi not to ſweare at al. And he * brie fly thus de- 

ec verbls AP termineth hereof: Ecce verum inra,non peceas, S. Jerome doetli 

3 Hieromiing, thus expound * that commandement: Chriſt doeth nor here for- 

* bid vs to ſire are, but meaneth that we ſhould not ſweare by creatures, 

It is grauely and truely ſayde by a very learned Schooleman 

+ Thomas 2,2. thus: An cat h mit ſelfe is both lamfull amd honeſt : this appearcti⸗ 
by the originall of it : which is becauſe men beleene that God is tructh 
that cannot be deceined,and alſo hath knowledge of all thing. Like - 
wiſe by the ende, becauſe an oath ſerneth oftentimes for cleering of 
men, and taking vp of contronerſies; as is ſayde in the ſixt chapter to 
the Hebrewes : but yet an oath may turne tothe exill of hum, which d- 
ſeth it ile that is, without neceſſitic and due camtion. 

Nate. q. v 5. Andtherefore where it is ſayd by 5 (brift : Let your commun 
cation be yea, yea : nay,nay : for whatſoener is more then theſe com- 
meth of emill, hath another meaning then it ſeemeth to carrie at 

* Anguft tib.r. firſt ſhew ex cortice verborum : For 8. Auguſtine ſaieth in ano- 

in wonce.c.ze, ther place, thus: If thou be compelledto ſweare ; know that it neceſ- 
ſarilie commeth of their weakeneſſe, whom thou goeſt about to per- 
ſwade; and this infirmitte is a kinde of exill , Therefore he doeth not 
ſay what ſoener is more; is exll, but commeth of emill. For thow doeit 
not exilithat vſeſt thy ſmearing well. to the intent to perſirade another 
man in ſome matter of moment : but it commeth of a linde of enil! in 
him, for whoſe infirmntie thou art compelled to ſireare . And in ano- 

-Augnſt ine. ther place thus: 7 eAlbeit an oath be more then neu, peu. or nay may, 

adult mud therefore commeth of enill : yet commeth it nat of cuil from thee, 
but of their infrmitie,or not beleening of thee without an oath . But 

£:2,9.1.6,16, Gratian teachethò ys, that by this worde (Emil) im this goto” 
eanej/e 
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hedneſſe or ſme in not tobe vmderſtonde, but a puniſhment of ſame, 
panapeccati, And beſides, theſe two ſayings of eAuguſtme, ate 
ſpoken of Priuate, and not of Publike oatlies. 

Now foloweth what an Oath is: but firſt touching the name 
of ir, in the Latin tongue: wherein it is knowen, bythree ſeue- 
rall wordes : The firſt is Iæramentum, a word deriued 4 Jure, of 
Right or Lawe, as a thing required by Lane: andthis is ot moſt 
generall vſe, to all kindes of Oathes . The ſecond is Iuſuramdum, 
ſcruing ſometimes in generall,for euery Oathe; but moſt often 
for that which is called Deciſorium which ſhalbe touched aſter- 
wardes : The third word is, Sacramentum, 4 * Sacrando, becauſe * Quineillid.s. 
thereby a man doth Denonere, vowe vp and gine ouer his owne ſafe- . 
cad and proſpering unto God; if willmg ly and wittingh , hee ſweare 
falſly : which laſt of the three, in the Emperonrs dayes ( whoſe 
conſtitutions are ſer downe in codice [nſtmiant ) was molt of all 
the three in vic: and ſo is it vſed for an Oath, in all the Latin n- 
tries at the common Law: and thereof comes their French word 
Serement, 

S. Auguſtine faith, Iurare, eſt ina veritatis Deo reddere * And, aug term, 18, 
againe in the ſame place: Q aid eſt inrare per Deum, mii teſtis eff te % 
Dem; Tulie de fineth it thus: Iaſſuramdum, oft affirmatio reiigi- 2. ; 
oſa . * «Ariſtotle definerh it thus: inc ici be ring ebe, quiere en-, Ode. 
inne, an Oath is aſpeech yoide of proofe by any demonſtrati- Rhea. ad Alex. 
on;other then that it is made, by taking the name of God to wit- 
neſſe. But more oy (yet briefly) by 5 Azo,[nſinrandum oft affir- Ao in fumma, 
atio vel _— nbita religione . It is not tyed to any forme 
of wordes, but ( in this behalſe) is very manifolde . S. Jerome * Hieron. in 4, 
faith : where we finde in the olde Teſtament, The Lord lineth, this is 
an Oath. And an other olde? writer farre more generally: wo-? Chromatiwin 
ſoener ( ſaith he) eaketh the trueth, doth (in ſome ſort) ſweare, le- 
canſe it towritten, A 7 witneſſe doth not ſþ cabe vntrucly. 

The molt generall formallcaule, and alſo fall of euery lawful 
othe, is for a confirmation of that, whereof we ſweare . Now the 
confirmation of matters within compaſſe of Scrence; is made by 
diſcourſe of reaſon; proceeding vpon points, known bythe light 
of nature, to be vnfallibly true, Bur the ſeuerall — — facts 
and wordes of men, cannot by ſuch neceſſarie diſcourſe of tea- | 
on, be confirmed: and therefore, thoſe things that arc ſpoken, 

B 3 concerning 
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concerning ſuch matters, ate (forthe molt parte) confirmed by 
the wordes of ſuch as knowe them, Vet a maus bare word was 
not thought ſuſhcient, for confirmation of chat, which was to 
be deliuered by him, 

One cauſe,why it is not to be thought ſofficient: is the want of 
care (to deliuera ſincete ttueth) which molt men be poſleſſed 
with through corruption of our nature: butrather in ſlecd ther- 
of, very vntrueths; as by wicked affections we be lead. Second- 
ly, humane teitimonie is not alwayes ſufficient: by reaſon of want 
of knowledge: for men can not know things that are to come, 
nor things abſent, or done in diſtant and remote places from 
them. Yet becaule there be ſundry occaſions to ſpeake hereof; 
and for that it is moſt requiſite, ia the common affaires of the 
worlde;that a certaintie(euen oftheſe matters) may be knowen 
= manifolde occaſions happening)therefore it was neceſſary 

or the further credit of ſuch as ptetended to be able to ſpeake 
thereof to haue recourſe ynto diume teſtimonie : for that in God, 
thete is neither vntrueth, nor any thing is hidden from him. And 
that which is ſoconfirmed & ſtrengthened, by ſo much a bettet 
& greater teſfumonie, the the bare ſayings of man are, mult needs 
be intended to be more ſufficiently, thereby approoued vnto vs. 

To this effect we find it thus determined by a Comnce!;"1/hat- 
ſocuer concerneth any league of peace, us then more firmly ground d, 
when an othe dorth ſtrengthen it. Tea and eche thing that draret) 
mens minde; to friendſhip and concord, doth continue more faſt ; when 
they are tyed by the bondes of mutual othes , Whatſoener alſors to hee 


prooued by witneſſes, is more ſurely verefied when an othe concurreth 


with that, which is affirmed . And e witneſſes bee not, it is the 
ſtritines of an cath, which oneh can deſery, ofwhat credite he is, that 
preteudeth to be innocent and guultleſſe. Therefore he that ſwea- 
reth by calling God to witneſle; doeth (as it were) vic Gods te- 
flimome, to concutre with his owne ſaying. And it is (in this te- 
garde) generally by all nations preſumed; that whatis ſpoken, 
with ſuch inuocation of dinine teſtimonie,may be (probably and 
tor the moſt part) holden fot trueth. 

The very heathens by Agb of nature, coulde diſcerne thus 


* Aritor.cap,18,- much: for * Ariſtotle ſaith that no man will forſweare himſelſe. that 


er. ad Ales. 


feareth the puniſhment of God; and ſuame amongs men:con/iderrn's, 


that 
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that albeit bis periurie may be hidden from men, yet can it not be con- 

ceale! from God, And another in this fort : */ know nothing more Teen, in He- 
ſacre then an othe hereby I may approne my faith wnto other men. 

And Tul to like effect: Ou predeceſſourt, thorough the whole Cie. lib 3. 
courſe of this life , thong bi there was no ſtraiter bende to tre men, 

then their other , Therefore the Cimllawe holdeth;that * he which 1 ain. 
ſweareth doth not onely declare, but cas firme and eftab/ ſh thereby, f. deacquic, 
his true meaning. And that law calleth it a. religions feareprhere- — FEA 
by the quarrelſome boldnes of ſuch as contend in la re, ij reflrained, um caluma. 
The ( auoui do call it vinculũ anime, a band of the ſoule;borro- c. cum con- 
wing that ſpeech fiõ Dime. DemeFfthenes ſaith; that an oath is H — —— 
the greateſt and g raueſt matter that is amongs men and as he elle- « — 
where doth teſtifie; 7 to ſweave in trueth, us a duetie , which (for Prom 
the moſt part ) ts to be per formed of all men. ¶Ariſtotle hereof fur · Aciltocr, 

ther faith thus: mwnimy , iet g m de. moſt an- Ait. u. we. 
ent is moſt honourable : but an othe is a moſt worthie or honourable W 
thing. And an heathen cia lawyer giueth it this elogie : Ira. n kr. f. 
1 maximum expediendarium — remedum — on 
efpeciallmeane for diſ ſateh of ſuites , Therefore the more com- 

mendable & neceſlarie an othe is in any reſpectzthe more vglie 

and horrible is periurie,andthe violation of an othe, ** — 1» Ariftor, r.libs 
could diſcerne thus much. mim avi, i ps pier ud. hee that u 
ſtandeth not to his othe, or performes not what hee ſweareth, 

turneth all the world vpſide downe, 

It is written of** Ageſuu, when he heard howe Tiſſaphernes i pturarch. in 
the Generall of the Perſians had broken the league, which was Fares 
mutually agreed vpon, and alſo confirmed by othe betwixt ie aa. 
them; that hee ſaide he tooke hiniſelſe great beholding to Tiſe 
ſaphernesrtor it; for he doubtednor, but God and men, woulde 
take vengeance on him that had periured himſelfe; and woulde 
on the —— fide proſpet, and giue good ſucceſſe vnto hunſelſe in 
thoſe warres; who was willing to keepe his othe, but was de- 
ceiued by the other. And ** Plato accounted periured perſons, '*Platolib,r, 
as ſo many monſters amongs men; and therefore ſayth; they — 
ſeeme to be of the race ofthe Tytaner, inſomuch as(by their per- 
jurics) they doe no leſſe then thoſe Gyants were fayned to haue 
done, that is, euen wage battaile with God himſelte , Hitherto 


concerning ſo ne put ofthe nature of othes. 
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CHAP. IL 
An anſwereto certaine doubte; made —_—_ ; 47 namely 
why in Scripture, Cod is ſaid to haue ſwerne : how (by Oath) he u 


ſaid tobe called to witnes : an Oath no tempting of God but apart 
of his worſnup : why (nenertheleſſe) ſome are repelled from taling 
Oath : whether Adiuration be lawful: after whoſe meaning an 
Oath to be wnderſtoode : whethere nem Promiſſorie Oath, bee 
ſomply to le kept + whether an Oath may be diſpenſed with , and 
how farre : and whether a Chriſtian may(by mutual Oath; ) con- 
tract with him, that ſweareth by falſe gods, 


Eing then (as che Apoſtle teſtiſieth)an Oath is 
made by him that is greater : it may be asked, 
ey how (in Scriptures) God is reported , to haue 


ſworne? 

ye ſame Scripture doth anſwere it ſelſe, in 

cis point: for it is there ſaide; that mes when 

they ſweare, doſweare by a greater, but * God hauing no greater to 
ſweare by did * ſweare by bimſelfe, 

Nowe becauſe an Oath is for a confomation of tructh vnto o- 
thersleaſt he be ſuppoſed to ſpeake vntruely,as hath bene (aid : 
how can this doubt fall in God, who is trueth it ſelfe? Ianſweate 
(as afote) it is * amongs mer, that an Oath, is for ſuch confirmars- 
on. But when in Scripture God is reported to haue ſworne; this 
is not, in reſpe& of any poſſibilitie, that deſect of truth may hap- 

en to be in his drwne Afaieſtie , which had neede ſo to be con- 
— or as if it were not needefull for vs wretches, to reſt in 
his ſacred ſingle word: but it is done, 5 more abundanth to ſhewe 
vnto the heires of promiſe, the ſetled incommutabilitie of his counſ«ll 
or decree : that by two unchangeable things, in which it is impoſſible 
God ſhould faile, or be deceined; we might laue ſtrong com ſorte. So 
that thereby we are taught to our comfort, that whart is ſo con- 
firmed by Gods Oathe; doth proceede, from the infallible and 
vnremoucable determination of Almightie God, 

It may be asked, in what teſpetts Godis ſaid to be called vn- 
to witneſſe by an Oathe? 

Ianſwere with the Schoolewen , for two teſpedts: the firſt is, 

becaule 


-- 
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becauſe he oftentimes reuealeth and bringeth foorth the verie 
truech of a matter (vntruely delivered by any man) eicher by in- 
ward inſpitation of ſome other perſon, or elſe by bringing it to 
the open light and view of the worlde, which (afore) was kept 
cloſe and lecret . The ſecond conſideta:ion is for his puniſhing 
of all thoſe, that ſweare vnttuely: and heerein hee is as in this 
wor!de their witncfle; fo either heere, or in the world to come; 
he is their Judge, and a teuenget. A ciui Lawyer, though but an 
heathen, could lay, Qwipeterat, Deum habet vitorem, God him- 
ſelfe will take vengeance, of a periured perſon, 

Neithet can an Oathe be ſaide to be atempring or a prouo- 
king of God, jolong as it is vſæd, but vpon neceſſity, or good oc- 
caſion. 

An oath is ſaid to be a ſetuioe and worſſipyeelded vnto God 
hiniſelſe, in a two-fold regarde: the firlt is, in that we ſulſil and 
petfotme that, which we ſweare : the ſecond, in that by calling 
of him to witnefle, we do withall ac knowledge, that he know eth 
all things; and is a ſwift ludge and Reuengeref althoſe that lone 
or make lea/mgs. 

So that albeit an oathe, in teſpect of the matter concerning 
which it is made (for the molt part) may be termed an humane 
and ciuul matter: yet in reſpect of hun whois called to witneſle; 
it is alwayes a dune, and a religious acte. 

But inſomuch as an Oath is(vpon diuerſe occaſions) neceſſa- 
rily required of vs, as a peece of Gods ſeruice & worſhip : it ma 
be queltioned; why ſome forte of men ate repelled by politike 
Lawes, from taking any Oath, and from bearingteſtimonie? I 
anſwere, that children, mad men, and ſuch like, are not admitted 
to take oathes; becauſe they haue no petſite vſe of reaſon : and 
therefore do want that due and teuerend conſidetation, and alſo 


that gement; which the worde of God requireth , beſides h. v 


trueth and [witice, to be had and vſed in taking of an Oath. but 
perinred perſons, are thetefore to be repelled; becauſe by their 
demeanourfore-palt ic is made apparant, howe ſlender account 
they make of Gods holy name: for their contempt (in this be- 
halte)isintended ſtil toreſtin them: Seel malus ſemper preſume 
tur malig; preſerting in codem genes e delifh, 
Itis made doubtfull (in diuetſe * whether euery ot 
| any 


Tom.. .. 
gon Awom., 
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any adiuration be lawfull to be vſed amongs Chriſttar: ? the re- 
ſolution whereof, will beſt{I thinke)be made maniteit , by the 
de ſiution thereof, and by diſfunci ion. 

To dure (as Aquinas doth define it though not altogether 
ſo generally ) is nothmg elſe, but to induce or prouoke one to do or o- 
mit ſomething, by v/mg or mterpoſing of thename of God, or of ſame 
other ſacred thing, This is vied either towards our ſe/nes , or elſe 
towards others, towards our ſelnes, as when by a promiſſorie Oath 
or yow , we binde our ſelues ſolemmiyto God, tor performance 
of ſomething . And this kind of adewration may be lau ful, or vn- 
lawfull; according to the ſeuerall qualities and citcumſtances of 
the matters ; which wee haue ſo adimredor bound our ſelues to 
performe; which is not my purpoſe (here) at large to proſe- 
cute. 

The conſideration of adinring others reacheth either to ſuch, 
as be no way vnder the eAdrwersauftoritic, ot to luch as bee, 
Of thoſe which bee not vnder the Hader authoritic ; the 
fiſts God aboue all. Now, albeit we vſe in our prayers vnto his 
dinine Maieftie, ſundrie vehement obteſtations , as by his ho/re 
name and for his Goſpels, and his ſonne Chriſt Ie ſus his ſake, and 
for the promiſles madlein him: yet is not this (properly) to be 
called eAdiwration; as though by this earneſtneſſe we thought 
men could, or did meane, to mooue ot change his will, which 
is immutable: but that hereby we may the better enkindle, and 
ſtirte yp our owne faith: to the ende, we may be more fit to ob- 
taine that, which in his eternall wiſedome he hath decreed, and 
thought fit to beſtow vpon vs. 

The ſecond member is of ſuch, as be creatrrer, and theſe are 
cither wnreaſorable towards whome (as Itake the matter ) all 
Aamratien as it is vaine(in that they heare vs not, ot vndetſtand 
vs not) ſo is it allo valawful : ot elſe they be reaſonable creatures, 
Of reaſonable creatures not ſubieR to the Adiurers authotitie, 
ſome be Spiriti, and ſome be men. To aliure Spirits being abſent, 
whether they be good ot exll Spiritet, ſeemeth both vaine; and 
vnlawfull : forthat wee haue neither warrant ſo to doe, nor yet, 
that they doe or can heare vs. Beſidesthatghcir actions are not 
ſubiect to our directions, but vnto Gods alone. For (as Agui- 


* Anguſt H 5. c.. 2:25 there alledgeth out of Saint * eAngaftme) Spiritus deſcrtor, 


de Irin, Tom. z, 
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regitur per (piritmm tai tus. Bu: if they be eaid Spirite tn though 
they certainelie might bee knowne to bee preſent, in reſpect 
ſome that them ate thought to be condemned into the aire, 
ſome into the waters , and {me iato the entrailes and 
ces of the earth, as divers very learned mea doe holde: yet to 
doe this; with intent to tcarne cr obtaine ane thing of them, 
ie is (u ichout doubt) ff vlc ful; and they * before God Der 
abhomiaable, that ſo doe adiure, or conttact any familiatitie 
vr h them. But the ſayde learned Schoolemm, by force of 
that place of Saint Lakes Golpeil, viz, Behle I gine onto *Lake rover zy 
you power to treade on Serpents and Scorpions, and ener all mane 
ner power of the enemie , and nothing ſhall by any meanes Lurt you; 
thinketh ir lawtull for vs, in the name of God, to adiure euen e- 
uill hritetʒ to the end onely, chat they hurt vs not, eithet ſfiritia- 
ah or bodbly, 

But the Adiwring of ſuch men, as be not vnderthe Adiureri 
power or ſubiection, is ſought tobe done, cither by way of com. 
puſſion or ſeeking to lay vpon them(thereby) ſuch a neceſſitie, as 
a man may (by vowe) impoſe ypon himſelfe, (which is valaw- 
full, becauſe it is an vſurpation ofa power ouer another, that is 
not giuen him) or elſe; it is by way of perſwaſion, to mooue 
him, the rather by the teſpect of the ſacred name of God, and this 
is thought not vnlawfullto bee vſed, in matters lawfull, and of 
importance, 

There reſteth onelie nowe to ſpeake, of the vrging (by 
courſe of Adwration ) of fuch other men, as bee vnder our 
authoritic . This vrging is doone; either in waie of abſolnte 
compulſion , or elſe but canſaiinely , eAbſolute compulſion ( in 
this matter) I call it; whena man ſeeketh, as deepely and ne- 
ceſſerily, by ſuch -Adiuration, to tie a mans will and conſci- 
ence : as hee may doe, by the like obteftatron of Gods name, 
binde his one will and himſelſe, And this Adiaration is very 
vnlawfull : becauſe every man is lorde and guidir of his owne 
will, & of his owne voluntarie actions, but not ſo of anie other 
mans, And according to this acc eption is that of Origento : Origen hom, 
bee vnderſſoode, where hee fayth thus : I thinks, that hee vun dsa 
which will line according to the Geſpel, onght not to adinre an- I 
other man : for if by Chriſtes commanndement in the Goſpell, 4 

C 2 0 
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be wot [awful to ſweare; it is enident , that a man may not adiurc an- 
| other: and therefore it appeareth , that the high Prieſt did n/a ful. 
F bh adinre Chrift, by the lining God, 

| But if it be but compelling canſatine , that is in teſpect ofthe 
duetie which euety iuſetiour ( by oathe or otherwiſe ) ow-eth 
vnco his ſuperiour, procceding iuſtly and according to Lawe: 
then is this eAdinration lawfullz and requireth neceſſatilie, 
| the inferiours obedience therein, vpon petill of ſinne and pe- 
naltie ofthe Laue. The vic heereof wereade as well in the 
t Prou.29.v.24. Olde, as in the Nene Teftament. * Salomon ſayeth. Hee that © 
partener with a thiefe hateth his owne ſanle , for heeheareth cur« 
fmg and declareth it not. Jamtolde by thoſe that are very skil- 
full in that language, that the Hebrewe interpreters doe cx + 
pound this caring (which is heere ſpoken of) to bee an Adiu- 
ration and curſe, that was viſually made by the Prie#t; againſt 
ſuch; as had ſecretely doone, orknowen ot any offence : to iu- 

duce them hereby the rather,toreuealeit, 
And in the New Teftament , the very word of Adiuration is 
»:,"Thel.g.x.25, vicd by Saint Pan. teen, ara re; nay Ter Fart) rien 
mis «glue AH. J A liure you by the Lorde to reads this Epittle to 
allthe holie brethren, And it is woorth the conſidetation, whe- 
xꝑbet ſ ver iy. ther that be not alſo an Adiuratiom where he ſaieth, 155 5 dia, 
. i ενjAD a &c. 7 hu therefore I ſay amd teftifie in the Loyde, 
that yee walke not as other Gentiles walke , in the vanitte of their 

minde , Thus farre of Adatron. 

Where there may bee ſome doubtbyreaſon of the variable 
acception offome wordes of an oath; queſtion is made accor. 
ding to what (ence, ſuch oathe mult be vudetſtoodc, taken, and 
performed by him that ſweareth, 

This queſtion doeth + /ſidore thus anſwere : with what cantell 


A 


— r EIS 
— — 
: . _ 
— 


Iſid li. 3 £2.31, 
le a bono. of wordes ſaruer a man docth ſweare; yet God , that is ite ſſe of the 


6 conſcience, ſo takes it, as he that giues the oath, doeth vnde ſtand it, 
For that man which will take Vantage vpon the worde of tis guilty 
two wayes : both becanſe he takes Gods Name myaineand alſo cu- 


— 
— — 
— - - „ 
——ů — Ot 1 
r — - 


: 
| cnmments another by deceite, therefore if hee that ſveareth mean: 
fimply and not guiſeſuh, then is be bound , according to his owne in- 
4 tention, But when the wordes are or may be of another (ig uiſi- 
| | \ cation, then eitliet the taker , or the tenderer of the oath doeth 
| 
| 


mean; 
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meane; In this caſe, it is thus by S. Auguſtine grauely & briefly « Auger t. 


reſolued:ream ling uam non facit niſi mem rea: lt is not the words, aft. 


but the guilt ie heart that maketh the petiutie: x hich it ſeeemeth 
he tranſlated out of * Ariftorle, vi d Go v e,. for- _— 
ſwearing ts of the heart and not of the month alone, ; 
7Thom.u of * Aquine (in this behalſe) thus writeth : when the : The.2.1.9.91, 
meaning of him that ſwreareth and of him that tendereth the oath, WF 
& not the ſame; if this die happen, by the fraudulent meaning of the 
taker of the oath: then ought ſuch oath to be kept , according to the 
ſound intent of him to whome,or by whome it is tendered ; In which 
teſpect, the olde verſe is to good putpoſe: | 
| Falltt inrantem, inratio fact per artem. # Glomn Auth, 
A cautelous & crafty aath in trueth)deceines none ſo much as him, 
that taketh it: if by his one ſraude he thinke to eſcape petiurie. 
therefore wherelocuer any fraude or cauill is yſed by him that 
takerh the oath; there periurie in the fight of God, is comtmitted. 
Martial but an heathen Poet, could diſcerne thus much: — 


Im at capillos eſſe quot emit, ſnos, 
Falula: nunquid ille Paulle peterat? 


A man wearetbaire on hu head that he bought , and yet ſrearet they 

be his own hatres:1 pray yow fir is he forſworne,or not?Friuolous then 

and ridiculous is that excuſe, whereby Popiſh writers would ex- 

cuſe their S. Francis of a lye, vnder pretence of his charitie , and 

good zeale,* For ona time, a manſlayer came fleeing away by * Angel in . . 
him; and being purſued with hue and crye; Fryer Francis was I 
asked by one ot the purſuants, whether he ſaw ſuch a man paſſe twyen aulan. 
that way,or no?\whereunto(putting firſt his hand into his ſleeve, 

or as ſome writc,his finget in his care)he anſwered, that he ſaw 

no ſuch mi paſſing that way, meaning through his owneſleeue, 

or care, In deede ſuch dec eitfull anſwering or ſwearing, is fo 

farre from excuſing a man from vntrueth & petiutieʒthatꝰ Tui c ot. 
ſaych thereof thus: fraws diſtringit non drſſolurt perim u, fraude 

and cautclous dealing, docth not exculc or qualifie; bur tyeth 

harder, and enwrappeth a man further into periurie, Hereupon 

it is allo ſaid inlawe,thus: TCondvrtiones tacite ſubintellecta non fg. 7 Glinc.quen 
cert ima vie ntum conditionale , conditions and priuate proteſta- — 
tions, which hee that ſycareth frameth in hiniſelſe, or keepeth 
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in his ne minde, doe not make the oath to hee conduicnall 
Muli is gi ien him ſunply. 

It may allo be aH ed, iy hether every premiſorie oath , is amy 
and abſolnte;; to be xe. how: fare? 

Fo: anſac. llereot, l wil acte vnti you, what I finde(probae 
bly)ſayde; and wen leaue the exact teſolution thercof, vnto 

traue Dian. 

Every ſuch cath, is ſiaply to be kept, if it happen not into 
{ome ot the three caſes here touched, 

The fitit of thele caſes is; when the thing, by oath promiſed 
or vowed to be done; was (in very tructh) euen at the firlt ta- 
king of it, ſunply, nd in it ſelſe cuill; how eit perhaps not then 
diſcerned ſoto be, by him who rooke the cath. And in this caſe, 
the partie ſinnes grieuouſſy in ſwearing; but more g:icuouſly 
hee ſhould ſinne, if hee kept his oath, For euety oath mult be 

* Terem.4.V.2. made *in iuſtitia, in tighteouſneſſe. And * iuramentum non e 
—— vinculum iniquitatis, vel cuiuſcunque crimimis, ſayeth Saut Au- 
— guſtine : an oath tyeth no man to doe that which is wicked. To like 
ta. de lar clean · effect ſayth I ſdorut, In malis promiſſis reſcinde fidem;in tur pi do- 
do. .; e mata decretum: quod incante vouiſti , ne facias: impia eſt enim 
mals ex Hd promiſſio, que ſeelere adimpletur. 
in hh The ſeconde caſe is, when that which is promiſed by ſuch 
oath; is an hinderance and impediment to a greater good, as if 
a ſufficient man for it, ſhould ſweate never to be a miniſter of 
Gods worde and Sacraments ; what defire focucr him ſelfe 
ſhould afterward haue thereunto , er what ncede ſoeuer tlie 
Church of God ſhculd haue of his helpe in the miniſtetie, In 
ſuch a caſe, hee ſinnes by his raſh ſweanng; but not in kec ping 
the oath, as the Schoo/emen holde, albeit they thinke it better 
he ſhould breake the like oath; then thathe (ould keepe it, 
The thirde caſe is, hen as ſome vnlooked for accident is 
diſcouercd, or falleth out afterwardezthat was not thoughit vp- 
on before. Nowe, if by ſuch euent enſuing, the 02:h cannot 
be perfourmed without crime and impietie; then (without 
doubt) is ſuch perfourmance of rhe cache 2 ſinue, as well as in 
the firlt caſe of the three, Saint Ambroſe in this behalfe ſayth 
thus: /t rs ſometrme againſt Chriitian ductie to perſourme a owe 
promiſed by oathe : ſo Herode «jfcuded which put lohn Baptiſt — 
death, 


3 Ambrof. de of- 
Keb. 3. c. 1. 
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deathgather then he would goe backs with his oath and promiſe. Vea 
euen wheie ſuch oath might bee perfourmed without finne; 
yet may there be ſundry cales, wherein the partie is thought 
not to be bound, vnto performance. As imagine, that 12 
ing toreceiue money whichis in telling for mee; doe in the * 
meane time (in aſſuted hope to receiue it) ſcale an obligation, cuaia. 
and withall ſweate to pay vnto him ſo much money at ſuch a 
day, Neuercheleſſe if the mtended creditor ſhall thereupon te- 
fule to deliuet me any money; or if any other accident (with 
out my default) doe happen, whereby I could not recciuc it; 
in ſuch a caſe, neither mine oath, nor obligation doeth binde 
me, to performance and paiment. Thereforethele rules enſuing 
ate gathered out of that, and ſundry other like lawes, viz. i- 
mentum now porrigitus vitra conſenſum.* Cenſetur clauſula appoſita A. l. quod 
in twramento, quod promiſſio dulebit, rebus in codem ſtatu remame n- — r | 
tibus. Imame ntum non extenditur ad mopmata Nam extenditar ad d — 
ea de qubus non eſt cogtatum, And [uramentum nom extenditur 4 c.veniers. c. 
#4 mcegnita, And vpon theſe grounds it was ; that the Empe- Wee 
or N eſpaſas did releaſe, ot(as we more viually nowe ſpeake) mult;plici.de de- 
diſpenſe with a certaine knight of Rome, for his oath. This knight — — 
had ſolemnly ſwotne vato his wife; that he would neuer put her l 
away. Which he might(otherwiſe) lawfully haue done (by the dea. 
heatheniſh cuſtome of that Citiethen) either for any iuſt cauſe, rando. 
or for no cauſe at all. After this oath, the wife was taken in ad- — 
ultetie; therefore the Emperonr, diſpenſing with her husbands 
oath( bec auſe in all likchhoode, the knight in ſo ſwearing , ne- 
uer dreamed of ſuch a ttecherie) the knight then without ſcru- 
ple; did repudiate, and forſake his adultereſſe wife, 

Fot thel;ke7reaſon did Antonius and Verus Emperones diſpenſe ' bend 
with the oath of one (being choſen Dawnwrr, achicle Magi- ON 
ſtrate in Municipio, not much vnlike vnto one of the Cenſuli in 
Rome) who had afore {worne ; that hee would neuer after that 


time be preſent in any meetings oraſſemblies of the Senators, 
s Alberic. de 


or Decurions there. Out of which place, a * writer vpon the C- , Ave -— 
url lau e docth gather; that the Emperonr may diſpenſe with a C. de — 
mans oath, 

Here then another great, and not vnneceſſa ie doubt ariſeth; 
whether any m may bargc or di exſe with another mans 


Os 


l.nper.oticr, 
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oath ; and if he may, how farre, andin what caſcs this may bee 
done? 

In anſwer whereof; we are firſt to ynderſtand, that according 
to the diſlinction of times, into time pit, preſent, or to come, theie 
is allo duet ſitie ofoaths. One kind of oath in ſuch regard) is ter- 
med eAſertorie; which is an affirmation or deniall with oath, 
touching ſome thing that is pat or preſent, Nowe there is no 
doubt, but that this oath cannot at all be diſcharged, releaſed, or 
diſpenſed with; by any humane authoritie. for the matter of it 
being either concerning a thing pat, which cannot bee altered 
and reuoked; ot preſent, which is allo immutable; inſomuch as 
it is impoſſible for a thing both to be, & not to be at once: there- 
fore, the oath it ſelfe mult needs be vndiſchargeable, and vnd. 
ſpenſable: forto giue a di ſenſatiom herein, werte no leſſe, then (in 
ettect) to detetmine; that it is lawfull to haue trueth wanting in 
lome oaths: inſomuch as other ai enſation then this, the nature 
of things paſt or preſent, cannot admit, 

The other kind of oath,is called Promiſſorie : whereby a pro- 
miſe (confirmed by an oath) is made, that ſome thing (hall bee 
done or not done, hereafter, And about this kinde ot oath, the 
doubt onely teſteth. 

This Promiſſorie oath is made, either touching ſuch matters as 
doc immediately and apparantly tend to the aduancing of the 
— of God, ot to the benefite of ſundry others, whether ſuch 

1cht be ſpiritual or corporall:or concerneth ſuch matter, which 
euidently derogateth from the g/ory of God, or from the benefite 
of others; or it is of a mattertending tothe onely profice and be- 
nefite of ſome particular man; to and for whoſe behoofe ſuch 
promiſe (with oath) is made: or laſily, it conſiſteth and is be- 
ſtowed ypon ſuch marter,as by reaſon of ſome euent happening, 
or atleaſt diſcouered afterward; it may bee iuſtly thereupon 
doubted, whether the oath it ſeife doe binde or not, bee lawfull 
or vnlawfull, expedient or not expedient, profitable or hurtful 
to the partie (all circumſtances conſidered) to bee kept and ob- 
ſerued. 

In the firſt caſe of theſe ſoate, no man can diſcharge from ot 
difpenſe with ſuch oath ; except either the oath were at firſt but 
condiuonally inade, and the condition failcth; or clic were * 

y 
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by ſuch one, as is vnder an husbands or fathers ſubicRion . For 

inthe fiſt of theſe excepred cafes ( in very trueth) the oath bin- 

dech not at all. But yet ſome ſupetiours declaration cf fo much, 

is therefore neceſſatie; becauſe it is moſt dangerous to permit 

vnto euery ſimple and private mans one diſcretion and iudge- 
ment; how farte, and where he ncede ot neede not, to performe 

his premiſſorie oaths, And in the later of che caſes excepted, an 

| hu;b.and or father (before he hath giuen any expreſſe, or impli- * — 
ed ratification) may (euen by Gods ou ne lawe) diſcharge and 6 
diſanull his wes oaths and vores, or his daughters, being made in 

her yeuth, and in his hanſe (that is vader his power) of what forte 

and qualitie ſoeuet they bee, yea though ſuch promiſſorie oathes 

haue bene * made by them. to humble the ſole, and then by reaſon , pq. 
of ſuch difallowance thereof by their ſuperiour, it is there ſayd: 

The Lorde will forgine her , this breach of her oath and vowe 

made, 

Now becauſe in any (ſauing in theſe excepred caſes)this kind 
of oath is imply wndiſpenſable; therefore we doe deteſt the ”=:_ 
ſumption of the b:ſbop of Ryme; who taketh vpon him often- 
times to commute euen this kinde of oaths and vowes (as hee 
ſaieth) into bettet. and ſo by this ſhift of deſcant, hee preten- 
deth to diſcharge men from their formall oaths, by them adui- 
ſedly taken and made, tothe glory of God, and forthe benefit 
of others. 

The ſecond ſort oſthoſe foute kindes of promiſſorie oaths are 
ſuch; as if a man ſhould performe; hee ſhould doubly ſinne. 
which point I haue ſomewhat touched in the queſtion next go- 
ing afore, yet leaſt a man doe erre herein, by miſtaking; it is hol- 
den very requiſite, that he conſult with wiſe & learned Dininer ; 
both to reſolue him, whether ſuch oath be ſimply vnlawfull by 
him to be performed; and alſo to aduiſe him, what courſe hee is 
to take in reſpect of his ſoule and conſcience ; for his oath ſo 
vnlau fully, and vniuſtly made. 

In theſe vnlau full oaths, wee thinke that ſuperiours whether 
Cimillor Eccleſiaſtical, not onely may and ought to diſcharge 
the parties thereof, if they be ſcrupulous and deſite it; but allo 
may and ought, to difanul and makethem yoyde, though the 


parties themlelues bee ynwilling thereunto. And ſo wee finde, 
D that 
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Leun oa. 
10. 


14 An Apologie of certaine C hap. A; 


that a* Parliament here in Englinddid enact in theſe words, viz. 

That all alliances and conins of CMaſons and Carpenters, and Con- 

gregations, Chapters, ordimancet, and oathes among f them made, 

or to bee made: ſballlee from hencefoorth vorde, and wholy aanul. 

led. The reaſon of this diſanulung of all ſuch oaths Was; for that 

they were apparantly derogatone, tothe publike good of ile 
ommon wealth, 

Wrh theſe kindes of oathes, the man of Rye not onely 
drſpenſeth when they ate alteadie made, which were tolerable a- 
mongſt them of his owne onely proper Juriſdiction; but alſo 
(in the pride of his heart, exalting hrmſelfe aboue all that is cal. 
led God) hee diſpenſeth with men aforchand, to make ſuch vn- 
lav full oathes and vowes: and namelie of marriages, and alſo 
to remayne in them, being within the degrees Leuiticall, which 
by God himſelfe are prohibited plainely. yet becauſe (for ve. 
ry ſhame) hee ſcldome doeth diſenſe with marriages contra. 
Ged. ot to bee contracted inter aſcendentes & deſcendentes; as 
the father to marrie the daughter or his niece, & c. or the ſonne 
to mattie his mother, grandmother, &c. or yet in primo grad 
tranſuerſali c quali, as the brother to martie the filter : therefore 
the Schoolemen and Canoniſt his Paraſites (but eſpecially ſince 
the great caſe fell out bet wixt king H. g. and Katherine of Caſtil, 
his deceaſed brothers widowe) haue bene contented to turne 
thoſe their formerolde tongs; of Papa poteſt, quic md Deus ipſe 
poteſt, and poteſt tollere ius Nature ; and (inſtead thereof) to ſay 
nov that in thoſe aforeſaid degrees of conſangmmitie ( becaule 
they are of the /awe of nature) the Pepe (their vnholy father) can 
not diſpenſe withall. Neuettheleſſe, hey do ſtill no leſſe reſolute- 
ly, then impudently hold, that the prohubitions in the reſt of the 
IJ. cuiticalldegrees ate not of the Lowe of nature; and therefore to 
be, by the Pope diſpenſable. But if they be lawes Ceremonial, they 
are abrogatcd by Chriſt, and need no dic penſation of any mans. 
If Indiciall, then they binde none preciſely, but the people and 
Common weale of the [ewes : but if they be Moralllawes (which 
onely remaincth,and of which ſort in deed they ate) then conſe- 
quent!y are they ofthe /awe of nature. and, that the ſaid prohibi- 
tions bein deed Aforallores,and of the lane of Nature : appca- 
reth by the words of God himlelfe, generally teſtifying of them 

all, 


d 
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all chat for ſuch abhominable & inceſtuous marches as be there 
ſpeciſied and forbidden, he did caſt out the unanites and other 
people of the land. before the ¶ cucliles Bur they, being heathens, 
had none other lawe but the /awe of nuture to take knowledge 
of, ot to binde them; and therefore could not for thoſe polluti- 
ons haue bene iuſtly puniſhed; if the prohibitions of them, had 
not bene by the /awe of Natwe, which bindeth all men indi- 
tecently, 

In the third cafe, videlicet, when a Promeſſorie 04th tendeth 
onely to the profite and benefite of ſome particular perſon, to 
whom ſuch promiſeismade (as namely an oath ofa Soldiaxr to 
his General, of a Subiect to his Prince, of a Tenant to his Lord, or 
of a bondmantohis Maſter) it is generally holden; that hee to 
whole onely behoofe it was made, may ſufficiently agayne diſ- 
charge it. becauſe it is intended, the promiſe is(in deed)thenper- 
formed vnto the ſuperiour, when it is diſpoſed of according to 
his pleaſure,and as he liketh beſt of. 

The fourth and laſt aforelayd forte of oathes Promeſſorte, is 
the ſpeciall ſubiect, wherein (it in any) a di#þenſation may pro- 
perly hane place, 

To diſpen ſe, or todiſcharge a man from an oath taken; bath 
two diuers ſignifications and acc eptions. for it is taken, either 
for a releaſe of the very bonde ot the oath, ſo that the partie 
ſhould no more (before God) bee tied thereunto: or elſe for a 
lound interpretation and declaration, that vpon ſome euent en- 
ſuing, or diſcouered yntovs afterward, or other conſiderable 
circumſtance; ſuch oath doeth, not neceſſarily (before God) re- 
quire a performance, 

A Promiſorie oath is made, either for confirmation of ſome 
thing, vnto the performance whereof, wee are (otherwiſe alſo) 
bound by Gods la we, or by the lawe of nature: or of ſuch, as for 
accompliſhing whereof,we ate beſides our oath, tied by peſſtius 
lame of man: or of ſuch, as otherwiſe then by oath, we (no way) 
ſtood bound to fulfill, 

The laſt oftheſe three is alſo of two ſortes : for it either con- 
cerneth matter ſome waytending to the ſcraice of God, and hum- 
bling of our ſelues before him, voluntarily by vs promiſed;or elſe 


matter humane and cixill onely, by our oath confirmed. 
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In the firſt of thoſe three laſt, herein beſides our oath, wee 
arc bound by Gods /aze,or by the lane of nature; a dſp enſation by 
way of relcaſe of the bond of the oath cannot by any humaine au- 
thoritie be giuen, for clſc,a man might(hereby) be ſet at libertie, 
not onely to breake the law of God and nature, which is eternall 
and im mutable: but to goe againſt his owne oath allo : which, 
being Preceptums iuris Diuini, is alſo( in that ſenſe)vndiſpenſable. 
Except a man ſhould abſurdly imagine, as the heathen Ro- 
manes did ofa water, that was in Va Appia, conſecrated vnto 
Mercurie; for they * were ſo beſotted as to thinke, if a man did 
beſprinkle his head with a Lawrell branch dipped in that Wa- 
ter, therewith calling vpon CAMercarie; that by ſuch expiarr- 
on, hee was clearely diſcharged from any breach of oath, and 
from periwrie , But as diſpenſation is taken for a ſound and true 
interpretation of thoſe lawes, how farre they reach, and where 
the generall wordes of them ought to ceaſe; it hath place euen 
in theſe; whether they bee — Aſirmatiue or Negatine, 
that tule of the Schoolemen notwithſtanding, videlicet; Precepra 
duuma negatina obligant ſemper & ad ſemper : Precepta affirmat:- 
ua licet ſemper tamen non ad 1 

For examples ſake; firſt in Precepts Negatine, conte ined in 
Gods lawe : it a man ſhall ſweare for more preciſe obſeruation 
of that commaundement, Thon ſhalt not kill; that he will never 
ſhed any mansbloud; yet, if in neceſſatie defence of his per- 
ſon ot goods, heeſhall afterward kill a thiefe, the Supetiout 
may (in this caſe) by way of ſuch d iſpemſatiom lawfull ö declate; 
that hee is not (hereby) to bee holden guiltie of the breach of 
that commaundement, or of his oathe, Likewiſe if a married 
man who voweth and ſweareth neuer to companie with any 
woman, bur his wife, during their two lines, ſhall (without a- 
ny negligence or default of his) bee hetein wickedly decciued 
by another woman, which is by him taken to be his owne wife: 
it may (for his ſatiſtaction) by ſuch diſ enſation bee determined 
& declared, that hereby he hath neitheroffended againſt Gods 
lawe,nor his oath. 

In precepts affirmatine,conteined in Gods law:*Chrit himſelf 
hath declared, that the Prieſts imploied on the Saboth, about the 


lob y vera. ſacrifices of the Temple, or thoſe who (on chat day) circumciſed 


children; 


—' 
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children; and cthers* doing on that day, the necefſatic workes * Marth. r2.verl, 
of charitie; or that, * whereby mans lite1s neceſſatily ſuſteined, — 
do not violate the Saboth therein. 1 — 9. 
Ifour parents, to x home wee doe owe and (perhappes) haue Lacta vets” 
lo ſworne honowr and obedience; ſhall command any * vnla w- - 3 — ff. de 
fall or diſhoneſt thing, as to betray our Prince and Country, &. L nepes. #.de 
it is aſlured, that in not performance hereof, it may and ought 3 
to be declared, neither Gods commaundement nor our oathes, cond.inltuue, 
to be thereby violated . Though a ludge ſhould ſweare, to ac- 
cept euermore(in iudgement) of the depoſitions of two witneſ= 
ſes, produced for — ofany matter, ſo they be not excepted 
againſt iuſtly by the aduerſe partie: according to that ſaying of 
out Sawior ¶ hriſt; In the month of two or three witneſſes enery word 
foal be eſtabliſhed : Neuettheleſſe, if according to ditecſion of 
mans poſitiue la we in this behalſe he ſhall reiect the teſtimony , u exe. 
of children, being but tenne ot twelue yeeres of age ; it may and flam.$.1.c. rel. 
ought to be declared, that herein he doth not offend againſt the (yn © 
oathe by him taken, 
The like is true of any oath in generall,becauſe the comman- 
dement of God, for performance thereof, is not ſo © peremptorie, — — 
that it doeth binde vs to doe any thing, which is in it ſelfe wic- 
ked : formon 7 oft obligatorinm contra bonos mores preſtitum iura- eg dad . 
men um. 
The like may be ſaide offundrie /awes of nature: wherein this 
kinde of diſpenſation by interpretation hath place; no leſſe then in 
the former : and are needeleſſe, to be further here exemplified, 
Touching the ſecond member of the matters of Promiſſorie 
gather, vir. whereby an oath is taken for a fuller confirmation of 
that, whereunto we are alſo bound by poſitive lame: it is much 
more aſſured, that according tothe ſecond acception of den- 
ſation ; ſuch oathe may be interpreted and declared not to binde; 
where, indeede it ought not, by the true meaning of the Lawe; 
howloeuer the generalitie, ot pregnancie of the wordes, may 
{trong'y (perhappes) ſeeme to weigh vnto the contrary, 
Vea and in the firlt ſenſe, a diſpenſation of relaxation by a So- 
ueraigne Prince ot other thercunto aucthotized may be graun- 
ted; for releaſe of an oathe, made in performance of ſome poſ- 
tine lawe. But this is onely by way of abrogating ſuch Lawe or 
D 3 Statute; 


—— 
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Statute; cither alrogether, oras towardes that perſon, or for 
| . ſome particular ation and time; and not, by way of rele.1/ing 
thevery bnd of th: oaths , which is not ſubiect to mans po- 
mM wer. For when ſuch Laweor Statute is diſanulled and gone 
| (as locall Statutes of Coledges &c. may bee cuen heere in 
Enplarnde ) then the Oathe made vnto them, as vnto Lawes 
or Statutes ; mult ncedes (withall) fo farre ceaſe, and be telea- 
ied. 
; | Whenthe matter is ſuch, as for performance whereof (o- 
thetwile then by our vo/untarie aathe taken) we no way ſtoode 
bounds, whether it bee in Actions Religious or (uiii e the 
bonde of our Oathe ( if in vetie trueth, wee did at firſt, in fo- 
ro poli ſtande tyed ) may not by anie man bee relenſed. Ne- 
uertheleſſe a di/penſation of true interpretation , hath place in 
this vexy eſpecially , and ſuch interpretation may bee needefull, 
ſometimes inteſpect of the yery matter promiſed by Oathe to bee 
perfourmed, being (indeede) no due matter for an oathe. As 
the oathe for ſingle lite, vowed by ſuch, as haue not the ſpe- 
ciall gift of Continencie , Sometimes it may bee requiſite, in 
reſpect of after-enents : as if I ſweare and yowe to God, to 
| keepe ſome certaine ſpare and ſo ſtraite a diet; as (through 
weakeneſſe and infirmities after happening) I can not poſ- 
_ obſerue, without apparent daunger of the loſſe of my 
ite, 
| And ſomerimes, this kinde of diſpenſation may haue neceſſi. 
rie place; whereas ſome thing doth after fall out, or (at leaſt) 
' | is diſc ouered; which I neuer forethought, or if I had, by all 
| 


probabilitie , I woulde neuer haue vowed or vadertaken ſo 
much, Examples of theſe you may frame many, out of that, 
which hath beene anſwered to that queltion ; whether all pro- 
miſſorte oathes , were abſolutely to be kept, or no? 

Laſtly , ſome doubt may be ſtirred ; whether a Chriſtian 
may capitulate or contracte , (by mam aathes giuen and ta- 
ken) with a Pagan or heathen Prince, or other priuate perſcn, 
that taketh his oathe by doſes or by falſe gods © ſeeing in ſo 

ſwearing, hee ſinneth greatly, in that hee giueth (thereby) that 
il reverence vnto them, which is onely due, to the true and cucr- 


ö Wo luing God? 2 
| This 
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This verie queſtion was asked of Saint «Auguitine by Pub- 
lala : and hee did thus anſwere him: hee that vſeth (taycth 
he) the credite of bum that ſweareth by falſe gods, not wants cuil, 
but vito geod © bee doeth not communicate with that ſinne of ſwea« 
ring by Dinelles : but is partie onelie to thoſe lavfull conenans, 
wherem the other perfourmeth, what hee ſware . Tet if a Chriftian 
boulde ( any way ) indace or irave an other to ſweare by them, 
heerem (ce ſboulae ſinne grienonſly, And leaſt any man weigh 
this lear ned fathers judgement heetein over light, wee haue al- 
{oan example heereofin Scripture, and yncontrolled : for a- 
cobrooke an oathe of Laban, (wearing by the God of Nachor, 
Nowe we reade in Scriptute, that this Nachor was an Idola- 
cer, and ſerued ſtrange gods. Hitherto oſſome doubts that may 
be mocued touching oathes, 


CHAP, III, 


Diniſion of Oath; according to the outward forme of takin 
according to the matter and inward forme of | — 


deſcription of enery kinae of oathe. 


7 Ext followeth to bee diſcuſſed howe ma- 
p| nie ſortes,and ſeuetall kindes of oathes there 
bee; and howe they differ one from an- 
other. 
An Oathe, as touching the outwarde 
JN forme of taking it; is eyther verbally or cor- 
boah taken. Verbal, when by wordes or 
ſpeeche onelie, wee conceiue the forme of the Oathe; as, 
God is my witneſſe; The Lende lineth , ec. Corporall, when by 
{ome outward geſture or acte in taking the Oathe ; wee teſti- 
fie that ee accept of it, as it is miniſtred. as, by laying hande 
on a booke, on our bteaſt, ot vndet the thigh of him that mi- 
niftreth it: as + Abrabams ſetuant did. 


them: 
Plane 


Aug. ep. 154. 
ad Publica 


Aguine, ſome oathe is ſolenne iuramentum; and others be not. + L.3.& 1e 


that eathis called ſofenne, which hath certain ſolẽnities preſcti- fine & 34; $. qui 
bed and endited, eithet by the parties thẽſelues, by the Iudge, a — 
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| by the Lowe, with certaine ſct-conceiued wordes , from which 
\ he that ſweateth, inay not vary. but if hee doe, his Oath ſhall 

not be accepted. 

All theſe may be giuen and taken, in two ſcuetall ſortes , Ei- 
ther ſimply; as thus: /ſþeake it before God cc. or with ſome im. 
precatias to our ſelues, or others, whome wee holde very deare 

Reg ai vunto vs, adisyncd thereunto; as thus: So and ſo 4 God wnto me 
and more. forthereby wee doe expreſly as it were deuote, and 
binde our ſelues or them, vnto the puniſhment of God; if that 
be not true, which wee ſweate. Of this kinde I finde examples 

n. in Scripture, that* ſome were ſo impoſed by CAfag!ſtrates; and 

:4.Ng.vel 3 otherfome were voluntariy ſo taken. The examples of them 

2 1,8am.14.verf;, both, you may ſee in their ſeuetall places according to the dire. 

beter de, ions giuen by quotations in the margent , An example of an 
verl,9,z5. a C. oathe taken vol/wntarily by imprecation, wee allo finde in the dne 

Netw — Teſtament : for Paal ſaicth, I call God to witneſſe vnto my ſoule ; 

2. Co. I. vc. añ which is to execrate his owne ſoule, ifhe had not ſworne truely, 
So much of the outward forme of an oath, 

There are beſides that, two principall diuiſont of an oath : the 
one reſpecting the matter of it,according to the circumſtance of 
time; the other, which confidereth the zmward forme, with other 
ercumſtances. For the firſt, euery oath, is eithet concerning a thing 
paſt or preſent : and this is called Aſſertorium imramentum : or elle 
touching a thing to come, and it is called [wramentum promi o- 
rium, For tlie ſecond dwiſion; an oath may be made, either :udi- 
cially or extraindicially , And both theſe (in oathes promiſſorie) 
are cither Confirmatoria ac lia futuri; as (in N that I will 
vic no vaine cauillations and delayes : or foorth of Iudgement, as 
an oathe of alleageance: or they are obligationic introductoria,when 
the very oath worketh the hond in la we, for lomething (aftere 
ward) to be done. 

Tori en. de But this onde is only by the; Canon, and not by the Ciml 
. ſauing in one caſe that I can call to minde: which is the 
Lr iwriGuridi, oathe of a man once a honaſlaue, and now ſet free (called A- 
— tus) chat is made vnto his patron, to performe ſome workes ot o- 
ther thing vnto him. For in this caſe, the very oathe is obig ations 
introdul lorium: and maketh the freed man bound (by that Law) 


to performe it, in vim iramenti. 


Further- 


—- — we — wa WT 
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Furthermore a prom#ſſorie oath (whether taken in indgement 
or out of iudgement)is eithet neceſſarie; as when it is impoled by 
the 1ſagtiitrate vpon his ſubi cd: or it is voluntarie. 

An oath aſertorie(being of chiefeſt yſe,and therefore moſt to 
be ſtood vpon and explaned) is allo either extraindicrall or mdie 
ciall. and both theſe,be either neceſſary,or volurtar ie. 

The imlrciall neceſſarie oath Aſertory is ſometimes giuen to 
the defendant when there is { formally) another partie beſides 
in iudgement; & ſomerimes,when there is no ſuch partie beſide; 
but the /udge that proceedeth ex officio. When there is a partie t 
is either inramentum calumnice , veritatis or purgationis : but if 
there be no ſuch partie beſide; it is citherpargatorium tantum, or 
prtim purgatormm & partim inqui it orium. 

The Iadicial and voluntarie oath: is either ſappletorium, æſli- 
mitortum in lite m, ot dec iſorium. Which laſt, is oftentimes con- 
founded with iudiciale mamentum, without further addition: 
by reaſon of the mote frequent vie of it, in ¶ ul lawe courts in 
elder times; when men durſt truſt one anothers conſcience bet- 
ter, then nowe(generally)they haue cauſe to doe. 

The deciſory oath, is either delatum or relatum by the one of 
the parties, that are in ſute together. 

Nowe I minde briefly and plainely (without tying my ſelfe 
to any exact definitions ) to de ſctibe theſe vnto you; with onely 
— of the Scripture (where examples of them may be » e 


une e 1 1 icu. . m. 25. v. 26. 
ound as Iconceiue it for auoyding of tediouſneſſe, by patticu- . Sag iada. 
larrchearſall, 1. S. 2916. 


"W X , s 2,Sam, 4.v.9. 
Aſertorie 6 ,when(by oath any thing paſt or preſent gs affirmed — el 
or denyed to be, 
S &# * 0 0 * þ 

A* Prom ſore cathis, when any thing is (by oath) promiſed — 2 
to be d. Wen not gone, —— 

[1 a Promiſſime oath there is a double bond before God: the 3 
one is, that it is ſane, if trueth be wanting: and the other is, that la. v 6. 
he is bound to doe: hat, which he promiſeth. But in an eAſert jack 4 U. 2. 
rie oath, there is no bond, but onely this;thatthe mattet be true, — 8, 


wich is affirined thereby, or denyed. Judg 16. v. 1. 
The effect of a Promiſſorie oath is , that he is bound to make yn 14 

that true, which he hath ſworne : but if it were not in his power — 

to doe it then thete Wanted in ſuch oath, adgement and diſcre- ue 


1. Reg. 1. v. * 
(100, & 15. 
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tion; except it were in his power to doe it when he ſwore , but 

became impoſſible by ſome caſaall euem after happening , that 

could not be before thought on. In which caſe neuettheleſſe, 

hee is bound to perfourme it, as farre forth as lyeth any way 

| 0 in him, ſo the oath be ſuch, which did binde, as caiyiny with it 
none iette. 

But if the promiſſorie oath be made touching ſuch a thing, 
as was in his power; yet ſu h as ought not to bee done ci- 
ther becauſc it was in it ſelſe cn, or is an hinderance or let 
of ſomething that is good: then in ſuch an oath , alice is 

— — 

Iudg. 20 l. An * cathe promuſſorie and confirmatorie , is ; when it 1 
gens — made for more full aſſurayce, of ſome att to be done, or not to bee 
1. Sam go. v.. . 

_ 3 A* neceſſarie oa:h (generally) whether there be two parties 
„Reg uva formally or the Iudge proceedeth ex officio; is that, which a Ma- 


d Reg 1. v. 823. K iſtrate canſeth thoſe that be under his amthoritie to take 5 for ſome 
24 


a connentent purpoſe andende. 
— — get In law * — to be *ſuch,as yow neither may referre or put 
1 — 0 — ouer to the other partie, to take his oath to the contrarie: nor yet may 
len d. 16. be . 7 your — For * if —_ Jon ſhall be holden as con- 
ln $022 milled, and the ſute muſt goe agamſt you. 
2 This — 1, — is — by the Judge, whenſocuer 
u ig. hee ſecth cauſe in equitie to mooue him; albeit uo parte make 
„tv. Petition : and then it is called Nobile vel merum [udrcis oſſici- 
Ha eum. or els it is tendered and miniſtered by him, at the petition 
Nehe.g.v.12+ | of a partie: and then it is termed mercenarinm Iudicis officium, 
Inthele wortes: becauſe thereby hee ſeemeth, but as it were to ſerue his t.;rne, 
þ- at — = _ = — 1 1 5 
0 3 Poltiila ia v. i- e lirſt of this xeceſſarie fort, where there bee (le 
| — 2 two parties; is Imamentum calummiæ. which is, — is vr- 
cred. & weiur, ged to ſweare, that hee moues a cauſe, alledgeth or anſwereth 
| de, fone ſudiciall matter, bona fide , that is trucly, dire&'y , and not 
70g ad & l/ catticuſiy: and that he belecues it tobe tue: and chinkes lie can 


de periur,ft de 
in lem wranda, 


(indeedc)make proofe of it: and that hee doeth it not to vexe 
iber mer fute. his aduetſary, but to relicuc himſelfe: and not ofany purpoſe, to 


[ ul eud de delay the ſute. 

150 — . Neceſſarinm iaramentum veritatis ti 5 that ; which is miniſtr:d 
23.45.04, . 

: ; - wo is 
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towitneſſes : and that alſo which is miniftred to the partie, who uz to 
anſwere vnto Poſurons or eArticles : And that alſo is ſo called. 
whereby the Iulge doeth interrogate and examine either of the par- 
ties or the witneſſes; to the intent, tobee more fully unſtracted in 
the canſe. 


| Juramentum purg ationis (where there be ſuch parties) is; Rev.. 


when in a cauſe crimmaily mooued by ſome accuſer or partie: 
the /xdze(vpon defect of ſufficient proofe) doeth render to the 
defendant an oath to cleate him ſelfe. Ilus, though it be eſtabliſh- 
ed by the Canon; yet of long time it hath bene in vſe aſwell in 
Ciuullor I emporall courts (on the other ſide of the Sea) as in Ec- 
cleſiaſlicall: ſo that if the defendant ſhall refuſe to take it in ei- 
ther; he is holden * confeſſo, & conmitto, 

The other oath of purgation or clearing /emply , when there 
is no formal partie in iudgem ent, beſides the d efendantz is that, 
which (by reaſon of fume, ſcandall, vehement preſumptiom, or vp- 
on ſome othet of thoſe meanes that . haue ſhewed afote) 
doe open a way to Enquurie ex officio) the Judge doeth giue vn- 
to the defendant to his clearing of the very crime obiected: 
without any meaning then to ſeeke further proofes of that 
ctime, afiet the defendant hath taken ſuch oath. 

The other oath neceſſarie, being partly of * clearing, and 
partly of further enquirte is that; which (as is next afore- 
layd)is giuen to the defendant vpon criminall matter obiected 
and ypon the circumftances thereof : yea ( oftentimes ) with 
purpole to make further proofe , in cale the defendant ſhall 
not conſeſſe it, or not ſo fully in materiall circumſtances , as 
the Tudge hath cauſe to thiake , may by witneſſes or other= 
wiſe be prooued. Yet if he ſhall confeſſe ſo farre , as is thought 
my bee prooucd; then (according tothe qualitie of ſuch his 
an{were ) hee is preſently either proceeded with thereup- 
on vnto a judgement, or elſe diſimiſſed as cleared thereof, by 
his oath, 

The examples and other juſtification hereof , ſhall more 
largely God willing)be ſhewed, in their proper place hereaf- 
ter. For this is the oath , that the Innonators doe lo much con- 
demne, and exclaime againſt, 

But nowe touching valwntarie Iulictall oather, whereof 

E 3 Suppletor ium 


Leut. g. v. 1. 


um. g. v. 12. & 


fic dein ceps. 
loth 7. v 18. 


1. Sam 14-1-43- 


—— 


— — 
— = a 


So 
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Sappletorium is that, winch is tendered to the plaintife ot d. ſcu- 
dant (according to the qualitie of the cauſe) in a ciuul matter, tor 
ſupply of proote, made ſzmiplens tantun : as (happily) by one 
ſingulat witnes, being without all iuit exce, tion. 

5 La, [nramentum in litem, ot tim atoriun; ;$ then giuen by the 

_ Indge; when the defendant doeth not reitore h very thing 
that is in demaund, in which teſppect he is to be condemned in 
the value thereof, according to ſuch rate, as the pluinfe is en- 
damaged,taking it vpon his eath + yet ſo,as the Judge by equi- 
tie) may taxe aud moderate the quant tie of the ſumme , which 
he may not excecde; and alſo whenthe partic bath {vorne, the 
ludge may defalke thereof,as he ſeethcauſe in cquitie. 

» Exod.u2,v.11, Deciſorium inramentum delatumis thatzwhich* cither the one 

Habe b. or the other of the parties, firlt offereth ynto his aduetſarie to 
take, according to that hee affitmeth or ſlandeth in. perhaps 
1 of his good conſcience, or for want ot better 

oofe. 

4 Sothat, if he to whom it is ſo deferred, ſhall take ſuch oath: 
then muſt the matter be adiudged,according to his oath; as if 
the parties, had ſo agreed the cauſe. But if he ſhall refuſe it, and 
yet will not referre it, that is, will not put it ouet vnto his oath; 
that firſt made the offer: thenſhall hee be ouerthrowen in the 
cauſe, So that to referre an oath , is nothing cls; but to offer it 
backe; to be decided by his oath (according to his owne iſſue) 

1 Liufurzndum, that firſt made the offer. But if vpon ſuch referring it ouer backe 

34.5 ar 129 againehe alſo that made the firlt offer, will not take the oath: 

go © f ; 

neralicer. «2-4 then hee that ſo referred it ouet againe, ſhall haue iudgement 

TO paſſe with him, as if he himſelfe had {worne , when it was firſt 
ottered him: for maxime turpitudimis eſt, nec delatum ſubrre , nec 
referre mamentum. 

Examples of theſe deciſorie oathes, there be alſo at the com- 

* 19.H.6,43- mon lame: for, where the acfendant deſires that the plaintife may 
be examined or ſworne ; this is peremptorie to the plaintife in thu 
point : and ſo is the wager of lame ex parte defendentts, By the cu- 
ſtome of London, if the defendant deſire to haue the plaintife ſweare 
to lus declaration, and hee doe it, the defendant is thereupon con- 
demned. 


etc. But chis oathe deciſorie{at the q cia Law) i neuer v/edm mat- 
s.. J ter 
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ters eriminall, except they be meoned cinilly ( not criminally ) that us 
for the plamtifes priuate amends and ſati;fattion : or elſe the cauſe 
be but of ſmall value or the proceeding in ſuch criminal cauſe cri- 
minally ; be referred and intended, to no corporall, but toapecunt- 
arte puniſhment or fine onely , Thus farre for a generall vndetſtan- 
ding of the nature of cuery ſeuetall kinde of oathe. 


CHAP. IL 


That the ceremonies died in taking and gining corporall oathes, 
with laying handes pon the Bible or J eſtament and ſmearmg 
by the contents of it, are not vnlam full. 


He firſt challenge (nowe comming to be ſpo- 

ken of) thatis made by ſome of them againſt 

the ceremonie yied through this Realme in all 

corporall out hes taken either in Temporall or in 

Eccleſiaſticall Courts; the /aying of our hands 
a booke, when we take the oathe, 

For the better approbation herecf, it is meete toconſidet the 
generall ende of it, the particular vſe of it, and the generall pra- 
chile ofthat or of the like ceremony, reported both in Scripture, 
andinother writersto haue bene vſed in ſuch action. 

The generall andchiefe ende of this , or of * the like cete- 
mony vied in this action, is to ſignifie thereby, that we dothen 
aduiſedly attend, and giue heede to the oath wherewith we are 
charged, and that we do accept ofit, and bind out ſelues in ſort 
as it is giuen. 

The vſe of this in particulatʒis to ſtrike a more aduiſcd feare & 
reverenceintoys : when wee conſider the reuerence due to an 
oathe,as it is deſcribed in that booke; & the curſes there threat» 
ned againſt thoſe, that forſweare themſelues, ot ſhall take the 
name of God vaincly. 

This vſe of ſuch corporall ceremonie in taking of an oathe is 


touched inthe * cini law, out of which it is gathered;that, by tos . L. i. c. f mu 
ſe mazorem due 


ching and by corporall tabing of it, the oath is holden to be more inuio- „ 
lable, and the harder (upon any plea) to berecalled. 
The practiſe of corporaloather, taken with ſome like effectuall 
E3 and 


, 
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and ſignificant ceremonie by the godly; is to be found in Scrip- 
— 1. tare, When 'eAbrahamcauſed his ſeruant (chat was vader his 


6 authotitie) to take a co por, Promiſſarie and neceſſarie oath, tor 


the finding out and fetching of a wife for his ſonne Iſauc of his 
owne kiadred; hee willed him to lay his hand wnder bis thigh, 

nn B ith this ceremonie likewiſe * did ſacob take an oath of his 
ſonne Joſeph; that hee ſhould not buric him in e/£gype; there- 
by as it were ſigniſymg, that ſimplie they were to take the 
oathe, euen as they looked for Saluation inthe promiſed Meſ- 
frah, that was to deſcend of thoſe two Pati lei, according 
to the fleſh. 

1 Augde ciuit, Sodoeth Saint! e Augaftine interprete this ceremonie: The 

Der. S hand (ſaieth he) pat under the thigh did ſignifie, that the Lord (ace 
cording to the ſleſhe) was to deſcend from that perſon, 

Ancther ceremonte (beſides this) we find vſed in holy Scrip- 
tare, when ſuch corporall and more ampreſſine oathe was taken: 
and that is the lifting vp of the hand, towards heauen: a geſture 
ſo commonly vſed, that ſometimes it is taken for the oathe it 

«Gen.14.v.23. ſelfe. For e Abraham ſayd to the king of Sodome, I haue lift vp my 
23 hand unto the Lorde, the moſt high God, poſſeſſour of heauen and 
Den. 32 u. 46. £4/1Þ, that [will not, &c. Like wile God ſaieth in Deuteronomie: 
Ilift vp mine hand to heawen and ſay, I line for euer. And like wiſe 
#Bxod.6,v,9, Where it is ſayde: I well bring you into the lande, which I lift vp 
mine hand (id eſt, ſware) that I would giue to «Abraham, I ſaac and 
7 Bzech,20.%.15 Jacob, So the Prophet Exechiel: 17 lift vp mine hand vnto them 
in the wilderneſſe ; that I would not bring them into the lan.le, cc. 
That theſe were oaths taken with that ſignificant ceremone, 
Dan.12.v,79, another *® Prophet declareth . I heard the man cl thed in linen, 
which was pon the waters of the Riner ; when hee helde wp ha right 
hand and his left hand vnto heaven, and ſware ty him that liueth for 
9 Apoc.r0,v.5- euer. withthe ſame pertinent geſture dorth the ¶Augell in the 
Reue lation IC weare by the lining God, & lifted vp h's hand; toxards 
beanen; where (by immutable prouidence) that was decreed: 
& from whence comineth ſwift iudgement ypon all, that make 
or loue leaſiags. 

This geſture in taking a corporalloath was fo vſuall, that from 
the people of God ſeemeth to laue bene detiued downe, and 
taken vpeuen with the Gentiles, 


1 ſequitu 
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' ſequitmr ſic deinde Latinus, * 
Su picient celum, tenditq, ad ſydera dextram: 
Hee enden: (o/Enca) terram, mare, ſydera, ime: as Virgil 

writeth , And no lefle is by ſome thought to be meant in the 
Digeitiof the cimil Lame, by the word * cmiſſa mam. Vea, and -L. h He 
the practiſe of that very ceremonie ofſwealing wich laying hand “b. 
vpon the halie Geſpeli; was both had, and oNowed by the Fa- | 
thersin the Primitiue Church, as appeatetli by Saint 3 Auguſtine i Aug 2d publi- | 
in his Epiſtle ad Pablicolam, . ** 

In the times of the ancient Chriſſiam Emperones , it was recei- 
ued and vſed in Ciuil Courtes, As oatle (laieth4 Iuſtinian) i —— 
then ſaide to bee corporally taken ʒ n hen a man in ſrearing , doeth FO 
touch with his hand, the holy Goſpels . And againe : 5 Whether the * — — er. 
ea:he be tobe taken in tublihe 1mdgement , or in houſes, or in holie & de cba cc · 
Oratories,or with touching the holie Scriptures, &c. And it is proui- & luca. | 
ded, not © onely that they ſhall be taken taclas ſacroſanttis Enan- *Lremron no+ | 
gely: : bur that the Scriptures ſhalllre continually before the [ndges C. 4 
ſitmg in indgement ; that both they and the ſuters , may bee put in 7 Ibadem ante. 
minde ; that the indgement is Gods , and doone in hus preſence , For 
touching the holie Goſpels at the taking of an oathe ; wee haue other 


taſfimonte s alſo recorded in ancient lanes, L C. de ii 
So for the laying of holie Scriptures before them, at the tume ee dn. 
oftaking oathe, both? out of Lawe and Canons. — 1 2 


And by the moſt generall cuſtome of all Chriftendome; the n uch. 
ſame ceremnie in taking a corporal oathe, is vntill this day con- ? Auth.tediudex, 
tinued, But it is ”*reported, that in Italie, they vſe to lay their & den.. | 
hand tom any Booke, Bible, or other. And it ſeemeth by a French ©. fn. de hum. 
Writer, that they which ſweare ther e, doe w/e to holde wp their hand Clemi i de ho- 1 
forard; heanen : ther eb ſignifying, that they call God to witneſſe, In — i 
ſome other places they take a corporal oathe, by layirg their de ———_ 
hand on theit breaſt, — 
But chere the TreatiforreprehCdeth at taking an oath a dne ini 
cere monie and ſond imurntiemſ( as he calleth it) of ſtretching out three — — 
midd'e finger; vpon the booke & the thombe and litli finger vnder it; ant. : 
with ſame myſterie(by him ſuppoſed )thereby to le ſignified as if here= 
by this ©. hurch of England or preſentregiment therof(which he 
oppugreth) were therein to bee touched: Truely hee might | 
with leſſæ ſhewe of humour, haue ſpared that vaine and ford | 
iuucution; ö 


Ter, Hen. 3, 


* 3Ibidem, 


| Het. 


LAY 


| 
| | '' Mat. 5. v. 34-33 
ö - & 36. 


| : 
' "Ely 65.v.16, 


Jette. 5. v. 7. 


lete. 13. v. 16. 
1 Aug ad Pub. 
1188 ucol. epiſt. 134. 
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mention; infonuch as no ſuch matter is either by lar comman- 
ded,by Indges vrged,or by any others pratliſed. 

One other Ceremonre ot maaer of taking an oath, is by ſome 
of them alſo teptehended: that is, for ſwearing by the bole, or 
by the comtents of it, ' 

We doe finde in a very old ſtatute of this Realme (termed che 
awarde of Kenelvorth) thee * wordes t All that haue to doe m his 
b. halfe, ſual ſi care vpn the holy Goſpels of God, that ne ſhall taks 
remengement &c. by occaſion of the Commotion ; And in the ſame 
Statuꝛe, not onely von, but alſo bythe holy Goſpels. Fot it is theie 
thus conte ined, 7 hoſe that haue bene robbers in warres & roades, 
and haue nothing ; ſhallcome and ſweare by the holy Goſpcls of God 
( ſuding ſufficient ſuretie ) that from hencefoorth they ſhall let pe the 
peace, and ſ«ffer ſatiſſattion and penance after the tudgement of the 
Church. where (by the way) may be noted, that it ſeemeth Oras- 
nariet then did, and might emoyne penance and ſatiſtaction to 
parties delinquent; for wrongs done by them, in temporal goods 
and chattels, 

The maner of ſwearing by the * contents of the Booke, is pre- 
ſcribed to bee vſed in the oath ofthe © weenes ſupremacie. But is 
this the onely cauſe-(thinke yee) that ſome of that ſuite, refuſe 
wholy to take it, or come very hardly vnto it? Some of them 
mince it, and gloſe vpon it, and I know not with how many i- 
terpretations, limitations, and proteſtations,doe (in very deed) take 
the whole force and ttue meaning of it away, as deepely as the 
Papifts doe, though in other reſpects. 

But it will bee — contents of the Booke be creatures, and 
therefore not lawfull to ſweare by them. 

Trucly it muſt be confeſſed, that hmply to ſweare by a crea- 
ture, is* forbidden. Sweare not at all, neither by he auen, cc. nor by 
earth &x.ſaieth our Sami our in che Goſpell: which muſt be vndet- 
ſtood, to be forbidden in any other creature, as well as in thoſe. 

The yon Eſay ſaieth: Hee 5 that ſmeareth in the /and, ſhall 
ſweare by the Gal of trueth : Ieremie ſaieth, How ſhou'd [ ſpare thee 


for this; thy children haue for ſahen mee and ſworne by then that are 
no gods? Therefore are they 7 taxed thatſweare by Baall, and ate 

taught to ſweare thus, the Lord lineth, 
dent Aungul fine, as to this purpoſe, writeth * thus : The den 
ſfrearmg 


„ „ pl by 4 — 
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ſwearing by creatures is cuil becauſe it is forbidden by God: but 
to le ve that thou ſo ſweareit is good; that thereby thou may anozde 
the fines of lying and deceigt, Ihe godly ancient Martyr Poly- . AU 0 


* carp, did tather chooſe to be burned to aſhes, then to ſweate hiitca15, 


by the fortune of Ca ſar, 

Saiat* Hierome ſayeth: He that ſweareth , either worſhippethor „1e 
loneth him by m home he ſircareth. The decrees” of Gratian do ga- Marth, 4 
cher the ſame prohibition, againſt ſwearing by creatures; out of. 27m. 
ſundrie olde Fathers, and Conncels, clericum. cf 

Swearing is a kinde of religious acte, xhereby wee giue wor- 825 — 
ſtup to (od, as moſt true, molt iuſt, and knowing all thinges; a. 23.4, 
and therefore to be taken onely in his name. — 

Yet _ reaſons notwithitanding) we ſinde ſundrie exam- 
ples, of yertuous and godly perſonages in the Scriptures; that 

haue ſworne by creatures, Firſt ic may ſeeme,that G himſelſe 

ſo {weareth : where it *is ſaid,the Lorde hath ſworne by the excel. Af ver. v. 
lencie of [acob . Iaſeph did 5 ſweare thus, By the life of Pharaoh, Oda W. 1g. 
Je ſha'lnot goe hence, except your youngeſt brother come hither. In tlie 
communication and treatie of league betwixt Dawd and Iona- 

than, it is ſaid thus: And Danrid ſware againe. cas © the Lord i- 15am. 2000.5, 
u tb, and as thy ſoule liueth there is but a ſſep betwene me & death, 

So did Abigail ſweate before Danid:as the Lord lineth, & as thy vu. nul. 
ſoule lineth , The Patriarch [acob at the league betwixt him and ““ 

Lala, ſwate, hy the feare of his father I ſauc. And Vrias (ware thus * Gen y1.verC.xp 
vato king Dauid, as thou lineft, and thy ſoule lineth, The like oath 2. . ti. ver 
doeth Eſha"? vſe to Eliah the Prophet twiſe in one Chapter; as 1; ae, 
the Lord lineth, and as thy ſoule liurt h, I will not leawe thee . The Su- s. 
namite woman {weareth ” thus to Ehſhathe Prophet;as the Lord i, Reg e 4. 
lmeth,and as thy ſoule lineth, I will not leaue thee. Saint Paul wri- ver 30. 

teth thus: by our reiozcing which I haue in Chriſt [eſus our Lorde,l tan. 
die daily. This doth S. Angaſtine affitme, and alſo proue to be an 32 
oath in two ſcueral places of his works, And ſo doth "4 Beda alſo — 
our countrieman, ard an ancient Writer . Which none of theſe Arotiob. o- 
holie perſons woulde haue done, or ſuffered in their preſence to ai. 
be done; if it had beene either dalatrous or blaſphemons. 

In the times of the Primitiur Church; we find records of this 
forme of oach taken, viz. by the hoch Goſpels, Saint '5 «Auguſtine , gal Pu- 
ſaieth, [tis a greater matter to ſweare by God, then to ſreare by the licol.epilt,154, 

F Goſpels, 
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Goſpels. which prooueth, that this forme of Oathe was then 
t Chryſot, Hom, in vic , and that without 3 But Saint ¶ n ſoſtom 


TN more fullie: I (faieth hee) there bee any canſe at all, it is coun. 
ſedo. ted but a light matter to ſweare by God : but hee that ſicareth by 
the Goſp elles, us thought to haue 4 farre greater matter; to 

whome muit bee ſaide, Tee fooles, the Scriptares were made for 

God, not God for the Scriptures , The lame ancient Father elle. 

where alto noteth, that manner of ceremonie to haue beene v- 

ſed in his time, in taking corporal! oathes: whereas going a- 

bout to reclaime men from that vſuall deferring of deciſorie 
+ Cir Hom, oathesyntoothers; hee *chus faieth : eAr leaſt ( layeth hee ) if 
1524 pop,An» worhing elſe will moone thee , haue arenerend regards of the very 
_— Booke, which thou reacheſt to him to ſweare by; and peruſe but the 
Goſpell which thou takeſt in thine handes , and vrgeſt him to ſweare 

es. 

9 Ancient ¶ Briſtian Emperonrs did ſet downe by lawe; that this 

t Tuſtinian, Now. forme of oath ſhould be vicd. viz. by God Almightte the Father, 
Call.2.conlt. 3. Sonne, and holy Ghoſt,cyc. and by the foure Goſpels, that 1 do hold in 
(edt Ho, Pine hand. And other Emperonrs (afore) *allowed cuen of this 

norius A A. kinde of oath : per ſalutem principes, 

Sac. For reſolution of this doubt, I cannot diſallow of the Schoole- 
ſu 395» mens anſwere, that whether the ae be expreſh by God, or by 
implication, it is not materiall ; ſo that wee doe not ſweare ſim- 

ply by the create. Now there is no man ſo full of cauill, who 

wil conceiue when we ſweare to the oathe of Swpremactie thus: 

So God helpe ws, and by the contents of the bookg,or, By the holy Ge- 

ſteli that thereby we ſweare, either by the coucr, paper,inke,or 

forme of letters; but rather by the wiſedome and ſpurit of God, by 

which it was indited: and withall , as it were renouncing all the 
promiſſes, and calling ypon vs all the curſes therein made, if wee 

5Bonzuenturs. ſweare nottrucly, Therefore (5 ſay they) there is relatio ad De- 
An, wwaTuals in an oathe, when both in words and meaning wee 
" © ſwearebyhim: and when wee ſweare by ſome excellent crea- 
ture, not ſimply, but in teſpect as there ſhineth in it a great mea- 

ſure of dinine trueth, or Maieſtie, then it is called re/atio habitu- 

dinalu ad Deum, a ſecret impliedreferenceto God himſelſe. For 

as the good that is doone to a Propnet, or Diſciple, in the name 

of a Prophet or Diſc ipleʒ and the deſpite that is done to them ot 

vuto 


r 
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vnto the poore,redoundeth vnto Ghis Creator, and is ſaide in 
Scripture to be doone vnto God himſelfe: So when we ſweare 
by a creature, v ith an eſpeciall reference to God the Creator it is 
intended (indeede) as doone by him, and in his holy name. 

This their diſtincton ſeemeth well confirmed by ſome of 
the places before alledged. Where God is ſaide to ſweate by 
the excellencie of [acob; it cannot bee vaderlivode, that it was by 
any worldly excellencie, wherein [acob excelled ; but (indeede) 
was by himſelfe, as thoſe wordes to the Hebrues doe teflifie: 1 neb.corers;, 
becanſe God bad no greater to ſweare by, hee ſirare byhimſelfe . Ja- 
cob; oathe to Laban, was not by any accidentallconceipt or paſ- 
ſion ofhis father Iſaaci minde: but by the very obiett of his reli= 
gious feate, that is by God himſelte. 

In ke ſort, thoſe oaths by the life of the ſaule of ſuch as they 

ſpake vnto,and that which was by Pawes retoycing; mult needes 
be vnderſtoode . For the oathe which * Daxid {ware vato . 0. ver. 
nathan, as God lineth , and as thy ſoule lineth; is (after) in the 


3 ſame Chapter ſaide to bee ſrorne in the name of the Lorde, 3 Ibidem.rerl, 42. 


Therefore where /oſeph ſwate by the life of Pharaoh , it ma 
not be taken as if hee meant (without any reference to God) 
to ſweate ſimply by acreatwe; but it was either by way of de- 
woting , and as it were binding of the Princes life ynto Cod; a 
thing which ( thereby) hee ſignified to them, that he helde moſt 
deere vnto him: ot elle by way of conteſting, and calling to teſti- 
monie the truth of d:wine [uftice; for execution wherof,the Prin- 
ces of the earth ate ſet: as ſome of the Schoo/emen do anſwere it, 


Saint* Chryſoſtome doth make the ſwearing by the Goſpels e- Han. 282 


quiualent with the oath, that is made by God himſelfe;where he 

conſuteth the opinion of ſuch, as thought it to be a greater mat- 

tet to ſweate by the Gaßpelt, then it was to ſware by God. In which 

re garde a 5 Canoniſt ſayeth : paria front inrare per Deum, ac — 
per fam. Tynda/lour countryman (in this behalfe) wellꝰ inter- *Tyndalling, 
preteth the meaning ofan oathe, made by the holy Gofpels * when — 
thouſweareſt ( ſaith he) by the Goſpell books, or Bible, the meaning 

1, that God, if thou lie, ſhall not fulfil vnto thee the promiſes of mercy 

therein written: but contrarnviſe to bring vpon thee all the curſes, 

Plague and vengeance therein — vnto the diſobedient and 


cu doery, 


F 2 And 


e 


1 Au* de verbis 
Apolt. I.. Se 28. 
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1 Ibidem, 


3 Aug, idem. 
ſer. 2B. ca. U. ed 
ſecyndum alios 
Lbtos Set n. 30, 
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And when the name of acreatare (in which no ſuch mere 
ſure of dinine maieſly ſhineth , as docth in the hoe Seripreres ) 
is vled in an oathe ; it is vnderſtoode to ber dovnc viii 1s re 
ference vnto Almighty God, whereof wee doe ſpcake by Saint 
| eAugaſtines iadgement , 1Vhat a it ( ſaiech hee ) ro / care Ly 
God, but, Ius reddere Deo, todoericht to Gra? whenthow ſirea- 
reſt by thine one health or ſaluation , but to dee right to them? 
But more fully and plaincly afterward : hen a man {zith thus; 
by mine health or ſaluat:on, hee bmdethand gageth that unto God; 
when by his children, hee pledgeth them wnto Cod; that icht hee 
ſpeaketh may fall vgon their beades : if true, then trieth; if falſe, 
then falſboode. Nome ſeeing whatſoener a man in ſwearing na- 
meth , whether his children , his owne head, or his ſaluation , hee 
bmdeth it thereby wnto God; then home much more doeth hee it, 
when hee falſely ſmeareth by God himſelfe? Yea when farre more 
meane creaturesthen theſe be named in an oathe, yet the ſame 
reference vnto God, is taken to be reteined, For the lame learned 
Father ſaith : Lo I rellyon, that he which by aſtone ſweareth falſely, 
us periured : whereupon I inferre, that many are deceined, who thinks 
in that the thing by which they ſweare, is of no valuc ; therefore they 
are not guiltie of perizrie : trucly in this caſe thow art altogether per- 
tured, in that thou ſweareſt falſely , by that tos take/t not to be hot: 
if thou thinke the thing it ſelfe not tobe hohe ; yet account him holie, 
to whome in that ſorte thou ſweare#t : for when thou ſo ſweareſt , thou 
doeſt not ſweare to thy ſelfe or unto a ſtone , but thou ſweareit rothy 
neighbour , thou ſweareſt to a man before a ſtone ; but doeſt thow not 
ale ſweare before God? and albeit the ſtone doc not heare thy word;, 
yet God will puniſh thy falſehoode. And Tyndall in the 4 aforeſaide 


of, place to like effect: hen ( ſaieth hee) thos ſmeare#t by any crea- 


ture, as by bread or ſalte, the meaning is , that tho deſireit ; that 
the Creator thereof , ſhall anenge it of thee, if thow lie . Ulpiani, 
though a great Lawyer, yet but an Heathen man coulde ſce 
this meaning to bee in ſuch oathes: viz, both that wee ought 
to ſweare by God; and that if ouroathe were conceiued by a- 
nie creature; yet it hath (for the moſt parte) a reſpect vnto 
God, and thereby bindes, as if it were made by God humſelfe. 
5 Omper ſalutem ſnam iuratſ ſayeth We) per Deum inrare videtur; 
reſpeiin enm Dinini numinis ita iurat. Wheteupon a great _ 
ne 
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ned man of Laic yeercs g «thereth thus: u. oſac uer ſir care th. al- Drarens 'n 
beit he make no mente, Oed, yet is he entendid to denote and ſub. =—_ — 


$7.1 £111 e to th? VEAPeance ef God, if u I 7 7 He eccine. And 
other Heathens (though they named often. unes ſomething els 
which they helde deare v nto them, in taking their ct yer, 
bythe light of nature could tee thus much: that an oath was an 
honour proper tothe enerſ ning God, Therefore * eApmlenas wri- 
tech thus: virumg, idonewn nem oft , per quod ad:ures vike per 


iftamrent , cum ſit ſummi Deorum hic honor proprius : which lie 


prooucth out of Eunu (as Lip us docth reade it) in theſe : Lipfust br, 


wordes : Nam & Toms imandum dicitur , vt ait Ennize . The 
yerle which he meaneth, is alleaged by Tuly⸗ 
Fides alma, apta pennis, iurand um lows, 
The ſame etymologi: (of [nſiur cndum qua/i [ons inrandum)doeth 
Ls in the ſame place alſo prooue, out of this verſe of Nm 
Ins ſacratum, [ons inrandun ſagmine, 
So that we may conclude,if the contents of the holy Bible were 
to be accounted (ineche teſpect /) bur a creature; yet with ſuch 
regarde, and neceſſarie reference that it hath to God himſelſeʒ it 
is neithet vnuſuall, nor vnlawfull . Thus much for the two opi- 
nions delivered againſt the ceremome in taking, and mance of 
charging by oathe. 


CHAP. V. 


The true iſſue of the next opinion in queſtion : two ſortez of crimes 
and offences prohibited : in what caſes an oath(bere ſj olen of ) 
may not be mimiſtred: and the manifolde conneniencie and ne- 
Ceſſitie of an oath( ſometimes to be miniftred in a cauſe crimi- 
nall and penall unto the partie : with ſome fre obretitons, tou- 
ching imconneniencie thereof,anſwered. 


Owe followeth the moſt principall chalenge 
by this ſort of men. and it is that, which they 
make againſt ſuch oath, as I termed afore , an 
oath of pur gatiom and of Enguirie , which is, 
yY when a Judge hauing ſome one or mo of thoſe 
grounds treated of, and prooued afore ſuffici- 


F 3 ent 


» Apuleius de 


Deo Socrans, 


.ca.is, 


} 
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entſin equitie and la ve) to ground an Exquirie ex officio againſt 
a ciimeʒ doeth (accordingly) proceede, and vrgech the partie 
conuented, to anſwere the matter and circumſtances (u hereon 
the Enquirie to the ende of Purgation, or els to puniſhment and 
reformation is framed)vpon his corperall auth; though the mat- 
ter be criminal & thereby may happen to be pal to him ſelfe, 
and pethaps vnto othets alſo. 

Nowe whether ſuch oath may by a Magiſtrate lawfully be 
vrged. and therefore not to be refuled by the partic;is the very 
iſſue of this queſtion, 

Crimes and oftenſes ate oftivo ſortes : they arc either probs. 
bita qua mala, that is, either alaperſe , in their owne nature 
wicked, & therfore by lawes forbidden: or ſuch as of their ou ne 
nature are not ſimply euill, but therefore made cuill,becauſe(for 
ſome publike good ende) they are forbidden by poſuine lanes, 
Whether in both theſe ſortes of crimes, thoſe men doe thinke, 
ſuch oath to bee vnlawfull, or but in the one of them, and in 
whether of the rwo; I haue not yet heard any reſolution ; and 
therefore will bring my proofes indiſferently for either. 

But theſe two cantiont you muſt be forewarned of. Firſt, that 
it is not holden by any Law in England, nor by prattiſe of any 
Court here vſedʒ that a man ſhould be — bis oath, 
touching a crime, whereby his life or any of his limmes may be 
endangercd. The teaſon why the lawes thought it vnteaſona- 
diete leich it thus farre, was for feate of permie. becauſe it 
cannot be entended of molt men, but they will rather haz atde 
an vnttue oath;then either their life,or linunes. Stimne ſot ch:nne 
(ſayth Satan to God) and alltbat ener a man hath , will bee grue 
for bis life. 

Aud to this very purpoſe is the ſame text (not vnaptly)allea- 
ged, euẽ bythe Treartiſor himſelf, which maketh me the more to 
matuell at the Vote. gatherer ( pretending to be both ſo great 4 
Dinine & Stateſman al ſo) that he could not ſee, this to be far the 
ſounder opinion by diuinitie; and that he kne we not the policie 
and cuſtome of this Realme, to concutte alſo there ith; hoxſo- 


Pana ee. ener he anouc ho the contrary, as afore is by me noted. 


pag 93» 


; Tul Clar, — ſuſpect the partic to be ſuch one, as will forſweare r 
. ther 


$ knali g. 


The next camtionis; that if the Judge haue probable cauſe to 
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therthen tell a trueth : there he ought alſo to abſtaine ſtom ten- 


dring oath vnto him, eſpecially touc hing «crime, 
This not onely by lawe is 2 „but (as ancient Fathers 


ſayth S. e Auguſtine ) ſrouocaſti ' Aug. de decon. 


Loh Bapt. ler. 11. 


judge) by diuimitie alſo: quare 
hmmm ad inrationem;,quem ſciebas falſum eſſe iwraturum ? why 
didit chou prouoke ſuch one to ſweate, as thou kneweſt would 
ſxeare falſely? And*againe the ſame learned Father:he that pro- * Augibidem, 
woherh a man to ſireare whom he knoweth will ſiveare falſely, is worſe 
then a mu hiller + for a man ſlayer killeth but the body, but this man 
goeth about to kill the ſoule : yea two ſoles; that is, his whame he ſo 
pronketh and his owne ſoule. 
An example hereof may be of him, which knowing the very 
trueth, yet deferreth an oath deciſory. whereas a Judge, though 
he know it not, but only haue probable ſuſpition, that the partie 
is like wilfully to periure ; ought not to vrge an Oathe at his 
hands. 
In the handling ofthis oath miniſtred to a partie exofficioin a 
cauſe criminall, and thereby penall to him; I propound this or- 
det to iny ſelſe. Firſt to diduce downe more largely that equitie 
(which is afore inthe ninth Chapter of the ſecond part ſhew- 
ed, to be in the Engummie of Office) vnto this chiefe and moſt vſu- 
all act in ſuch Exquirie; that is, of examining the partie by his 
co porall oath, with anſwere to ſome fewe obiections made as 
gainſt the equitie and reaſonablenes of it, by the Treatiſonr, 
Next I meane to ſhe it to be ſo far from being contrary to the 
lawes of the Realme; that by them it is often vſed and practiſedʒ 
with anſwer to ſuch reaſons,as be made to proue the contratie. 
Then that the lawes of the Realme, doe allowe it in Courtes 
Eccleſiaſticall. Fourthly, that it is practiſed and allowed by Ca- 
non and { walllawes And that it is in vie amongſt other nations, 
with anſwere likewiſe to obiections made to the contrary. Sixt- 
ly. chat it is practiſed and allowed in Gods lawe, Laſtly I will 
(God permitting me) anſwere their obiections, that out of the 
worde of God and Diximitie I haue heard made, to the contrary. 
Firlttherfore touching the equity of ſuch oath. All exquirie of 
times is made in ſome of theſe three ſottes. Firſt where neither 
perſon nor any deede is knowen tothe/ndge(in particulat)to be 
c6mitted; And ſuch arc enquiries by grand [aries at the — 
awe, 


— 
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lawe, and Enquiries by Churchwardens and Sidemen in w1/rati. 
un, attic Eccleſiaticall lawe, I his is called Inquiſi io generali, 
Enqurie, or Enqueſt general. 

Secondly enquirie is made, when a fact is knowen to bee 
done, but the delinquent is not knowen, As the Inquiſtion by a 
Coroner (vpon ſome murder committed) at the common lawe: 
and as the Engquirie vpon forgerie committed in ſome act of an 
Eceleſiaſticall court; in which kinde of Eugoirie, the hidden per- 
ſon is enquired after, in reſpe of the appatant fact. 

Laſtly, Enquirie is made againſt a particular perſon ; where 
there be preſumprions and detections, that ſome certaine crime 
is by him committedʒzbut whether he haue committed it or not, 
it is not certainely knowen : and herein che crime being hidden 
is enquired of, becauſe of the petſon, appatantly preſſed by ſome 
probabilities thereof. The ſecond of theſe is termed alſo /ngui- 
ſitio generali;, but it is not ſo generall as the firſt : and the laſt, is 
molt properly termed Inquiſſtio ſpecialis. 

In the firlt and ſecond oftheſe ſottes of Exquiring, it wil not 
(I take it) be denyed by any; but that ſuch ſhould be aſſumed 
(by the ſeuerall ages and Officers in chat behalfe) as theyſin 
their diſcretions)(hinke moſt ſit, and robe molt likely to knowe 
the offen lors, and the offenſes with their circumſtances; and 
that they be charged vpon their oathes, touching their vtmoſt 
knowledge, concerning ſuch Offendots. And may it not then 
thereby happen and fall out; thet an oath ſhalbe miniſtered to 
one, who himſelfe is ſuch an offendor as is enquired of? For the 
grand Iurie (as Itake it) haue their oath giuen to exgquire,and pre- 
ſent , their owne, their fellowes, and others faultes, that they 
ſhall haue in charge. And yet to auoyde this inconuenience, 1 
truſt it will not be thought meete, that al Emqueries by oathes, 
ſhould be therefore giuen ouet. Then if this be a thing equall 
and agreeable vntolawe, to vrge an oath; euen where it may 
happen the partie that takes it, to be the offendor: why ſhould 
it not ſtand with more equitie, to vrge it ypon ſuch an one, as al- 
beit he be particularly detected by great preſumptions and pro- 
babilities; yet = happen neuertheleſſe to be moſtcleare — 


the crime, imputed to him? 


Againe, it one of the grand lurie being to be ſworne would 
denie 
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genic to take the cath, except hee might haue ſome certaine of- 
fenſes (viſually giuen in charge) left out and —_— leuerally 


out of his oath, leaft otherwiſe hee ſhould thereby be driuen 10 
Accaſ imiclie : ot it one ſuppoled, moſt able to giue enidence, 
and mſormation to the Coroners enqueſt, vpon a murder commits 
ted; ſhould dente to bee ſpared from telling his vtmoſt know - 
ledge theteot, vpon his oath; leaſt thereby hee bee drivento ac- 
cule himſelſe: would the /xages or Officers hereupon, thinke it 
reaſonable to ſpare theſe men and let chem ſo goe; and not ra- 
ther tepu: e thein to be(in deed) guiltie of thoſe crimes, for which 
they tetuſe to take oath, to tell and diſcouer their knowledges ? 
In like ſoittheretore, why ſhould ſuch men, as be probably de- 
tected of crimes nothing ſo penall, and who refule to take oath 
toanſwerethem, bee indged by any man to doe it vpon good 
ground and conſcience ? and not rather, that they (as thole o- 
thets) tetuſe it, vpon guiltines of their owne cunſcien ces? 

As the equine of this oathe is ſhewed by the former com- 
pariſons ; ſo may it alſo by conſideration of the crimes and 
the qualitie of them, whereupon it is tendered in courtes Eccle- 

fraſticall, 

None of ſuch crimes haue any puniſhment appointed vnto 
them by the temporall lawes ofthe Realme : and by the eccle/ia- 
fticall [uriſdiftion (whereby they oncly reſt puniſhable) the pe- 
naltie is farre milder then Or thoſe crimes, and the hke, was in- 
flicted by the Iudicialllawe of God, giuen to his peculiar people: 
yea not to be accounted (in very trueth, and for & molt part) ſo 
much a punſument as a medicme, tending to the reformation of 
the delinquent (principally : ) and ſecondarilie to the terrour or 
ſatiſfaction of others. 

Out of this number of medicinable puniſhments, I onely do ex- 
cept incorrigible hereſie,e Atherſme,and Apoſtacie from Chriſtia- 
mite ; which (for the horrour and danger of them vnto others) 
enſe reſecantur,ne pars ſyncera trahatur, Both theſe three, and the 
reſt are in ſuch abhomination with Almightie God, ſo mani- 
foldly dangerous to the offenders ſoule, ſo noiſome and preiu- 
diciall to the lawes, and vnto all cixll ſocieties of men in a com- 
mon wealth : that no well aduiſed man = thinke them meete 

to 
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to be ſuffered to take roote and growe, but rather by all meanes 
poſſible to bee diſcouered, and corrected, But being workes of 
darknes, & by the very remnanes of thoſe ſparkes of the know. 
ledge ofhonelt and vnhoneſt, iuſt and yniuſt(that continue with 
Vs — Adams fall) euen by them that commit thein, they are 
codemned to be ſuch, as had need to be ſhrowded in all ſecrecie. 
And therefote they ate of that qualitie and nature, as cannot 
(lightly by any poſſibilitie) be diſcouered, but either by the pat- 
ties themſelues, or by other partakers with them in the verie 
crimes; and (thereby) patties alſo to the ſame offences. Vet (as 
Tertullian ſaieth) a malefactor forthe moſt part leaueth ſome 
footeſteps and traces behinde him, which may ſerue to good 


| —— his diſcouetie. Whereupon it commeth to paſſe, that 


pte ſumptions fall out to be knowen abroad, of great likelihood 
and probabilitie; that ſuch crimes and offences haue bene com- 
mitted and done by ſuch a perſon, So that when great bruites 
and ſamer hereof doe flic — to the offence of the godly, to 
a ſcandall and a (tumbling blocke vnto the weake ( tian, and 
to the obloquie of our holy faith and profeſſion, with the com- 
mon aduerſanie : wee muſt either permit ſuch a ſuppoſed delin- 
quent and thus diſcouered, to bee examined by his oath touching 
the crime, and materiall circumſtances of it: or elſe muſt wee 
ſuffer ſinnes and grieuous enormities (ſothey bee cloſelie com- 
mitted) to growe vp and take ſtrength without controlment; 
till they haue gathered that head, that they ſhall bee able euen 
with their perze and gricuouſaeſſe, to tuinate both Church and 
Common wealth, which if it bee vnreaſonable and vngodly (all 
things afore weied) then that whereupon it followeth mult 
— be abſurd alſo, 

If in hainous and daungerous crimes tothe perſon of the 
Prince or ſtate of the kingdome (whereof there be good pro- 


babilities and pteſumptions agaynſt ſome perſon) it bee hol- 
den neceſſarie and lav full Palictie; to torture the ſuppoſed de- 
liaquents, that they may conſeſſe, albeit it bee capitall to 
themſelues and to others alſo in the higheſt degree : is it not 
of as great equitie in crimes of no leſſe ſecrecie, and ſome of 
them in no leſſe cxectation with eAlmightie God then theſe, to 
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/ 


Part. 3. proceedings in Courts Eecleſaſticall. 43 
vie the meanes ofthe parties oath; where no — 


times) no corporall yea (for the moſt part) where no puniſhment 
at all /properly) ſo to be called, but a correfting and reforming of 
the partie,is intended ? 

When there be great preſumptions of complots laied, that 
aredangerous to the Prince and whole fate: is it holden good 
polecie, to let the parties alone (without either torture ot exami- 
zation) vntill ſome will voluntatilie offer himſelfe ro be an Ae» 
cuſcr. and to bee able to make proofe of them, though the par- 
tie bee neuet once examined? I feare mee greatlie, if this were 
holden for lawe and equitie; ſuch great and ſecrete offences 
would neuer come to [wftice, till there were no man to admi- 
nifter it, but the offenders themſelues. And may not then the 
like be concciued iuſtlie of crimes ſubiect to Eccleſiaſtical cen- 
ſure and [wriſdiflion ? 

In the diuiſion of the ſeuerall kindes of eathesthere ate men- 
tioned cettaine, (euen where two parties bee — in iudge- 
ment) that be neceſſarie to bee taken by the other partie, when 
as the ſuite is but betwixt two priuate perſons, and touching 
their owne priuate commoditie and intereſt, They are rendered 
by the /«dge ſometimes at the onely petition of one of the par- 
ties, and then it is called Mercenarium [ndicis officium, as of 
more baſe qualitie, in that he doeth nothing, but that, which he 
is (in {; ok as it were) vrged vnto: and tometimes are offe- 
red by the [nudge himſelfex officio, without petition of either par- 
tie, as in equitie he ſeeth caule : and then it is called Nobile [ndi- 
cis oſſcum touched alſo afore as being ofa more high and wor- 
thie reſpect, and of greater regard, 

Ot cheſe ſores are [wamentun calummiæ, veritatiu, & Pure 


gations. All theſe by la we are neceſſarie to be taken. for 'if they * tu. Authen, 


be reſuſed, being ſotendered, hee is ouerthrowen (in his cauſc) Naas. l. . 


thatrefuſeth; and is holden pro confeſs  conmitto, And yet very —— 


oſten i falleth out, that by ſuchoathe, the partic is drawen to Cuiacius.li,p, 


diſcouer his one do/um malum, couume, frande, or mal. engine, 37, 
and ocher alſo his owne lewdnefle ; both preiudiciall (by lawe) 
to his honeſtie and good name, and alſo otherwiſe penall to 
himſelfe. For exemples fake by the nature of /aramentam ca- 
bonnie, hee is to diſcouet (in ſome ſorte) eucathe cogitations 


> Ov 


n 


— — 


- 


— 
— 


yy 
, 
' 4 
- 
0 l 
| | 
' 
9 
| #1 
1 14 
ö 
oa 
, 


44 An Apologie of certaine Chap.s. 


Cu- of his heart in that behalte; viz, * That Le ſtardeth in lure or 462 


can.caumme. firmeth ſomething in a fullepinian and confidence; chat hee hath of 


his owne right, and hat the ſiute as hee mainterneth it, ſeemeth to 
mad. & d. Au. him good and inſt. And*turther,that wharſoener Le ſhall be ached a= 
FT 25 "as bout that matter; he ſhall anſwere it from time to time truly : & that 
peaatemere li- he neither hath fr andulently ginen,nor will after giue, or promiſe to 
enge. vine any thing to corrupt the mmde of any man, that hath toindge m 
that canſe, 

Nowe if in a priuate cauſe, berwixt ptiuate perſons, ſuing but 
for private benetite and commodine, and at one of their petiu- 
ons per mercenarium [ndicis officrum, his aduerfarie mult of ne- 
celhtie take ſuch an oathe touching matters (perhaps) of his 
owne fraude and lewdaeſle ; and to the difcoucring (-often- 
times) of matters criminall and penall to himſelſe, or clic mult 
looſe his ſuite, and bee condemned as conuicted, by his owne 
preſume and implied coufeſſion, and this both by the Caron 
and Ciuill lawes being the Common lawe in both courtes, of all 
other nations abroad in Chriſtendome: ) then in a p cauſe 
mooued by the Iudge ex nabili officio, where hee ſeetli by his diſ- 
cretion and direction of lawes,good cauſe in equitie, for the pub. 
lihe intereſt that the Church and Commen wealth haue, that ſinnes 
be puniſhed and tepreſſed; for diſcharge of his duetie according 

to the truſt repoſedin him, and nototmaliceor to pull any pri- 
uate beneſite from the partic : how much more is it herein equal 
and ueceſſirie, that an oath be minifired to ſuchpreſumed delin- 
quent, for the diſcouetie ofthe hole trueth? or elſe it hee ſtub- 
burnely ſhall refuſe, that he bee holden (as in the other calc a- 
fore) pro confi ſſo & connitlo? 

When an enemie of malice or for other ſiniſter reſpect 
docth accuſe a man of a crune gudicrallie; and brings him there. 
upon into queſtion and greatdanger; if he cannot make ſuſti- 
cient proofes for his condemnation, yet by probable pre'ump- 
tions hath ſo touched him, asthereby hee becommeth vnto the 
ludęe iuſtly to bee holden ſuſpected thereof: In this calc, (by 
both the lawes afoteſaid) the Indge is to giue an oath of - 
tion to the ſuſpected perſon, touching that crim-; whichit he 
ſhall tefuſe, he is holden as conuicted ofit ; whereby it may hap- 
pen, chat his accuicris more gratiſied and pleaſuted, then by any 

provtcs 
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prootes that him ſelfe could bring, or could otherwiſe procure, 
Is there not then much more equitie, x hen the queltion and en- 
2 ofthe crime is ſlitred vp tor a bettet purpole ; and with- 
out any ſuch malitious acculer:that vpon Uke pre ſumptions and 
rrobauilies, the like oath ſhould be giuen and tendered by 
the ſudge, to ſuch ſuppoſed delinquent? 

Cau any man giue a ſound reaſon , why it ſhould ſeeme 
equall, that when an enemie gaue the fiiſt occaſion, pars rea 
ſhou!d then (vpon preſumptions) be vrged totake the oath, ot 
els tobe condemned of thecrime ; And that it ſhould not bee 
much more equitie tor him to take it; when the Judge ( for his 
dueties ſake, and flirred vp by probable inducements) doeth 
originally call him into queſtion? 

And when a man is preſſed with ſuch probabilities as the 
Iudge ſindeth to be {ufficient thercunto, hee is iultly put to his 
oath of clearing himſelte, if hee ſo can; and ſo this tendeth (in 
ſome fort) ro his owne benefit, Is it not much more reaſon then, 
that vpon the like preſumptions appearing to the Juage, hee be 
vrged to that oath, to tell the whole ttueth of the matter, with 
the pertinent c ircumſtances, aſwell for the publike benefites 
lake ofthe common weale, as tor his one good, and eſcaping of 
puniſhment ? 

Some may perhaps here aske , why the 52 the 
Judge of Office ſhould bee more priuiledged in this behalfe, 
then when a crime is proceeded againſt, by an accuſer or party? 
For in the very beginning of the ſute, the ludge proceeding ex 
efficio may require the oath of the ſuppoſed delinquent tou- 
ching both circumſtances and crime: but when hee proccedeth 
by way of accuſation, albeit in courts Eccleſiaſtical, the partie 
conuented may be examined by oath vpon other matter of cir- 
cumſtance, yet hee may not fo be examined touching the very 
fact and crime, or any thing neerely or preſumptiuely tending 
thercunto ; vntill by ſufficient preſamptions, the Judge be indu- 
ced,to account him greatly to be holden ſuſpected. 

I his queſtion (almoſt) doeth anſwete it telfe : for when the 
Judge procecdeth by exquirie; be fore hee offer the oath to the 
partie, the pteſumptions aganlt the partie are knowen vato 
the /ndg-: but hen by way of accuſition, till the accuſer haue 
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brought in ſuch proofes as hee can, they are not knowen vnto 
him. Beſides, the Accuſer doeth it of malice, or for teuenge, or 
for other ſatiſfaction of his owne priuate humour, for the molt 
part: But the ludge (by common entendement) doeth it of ſin- 
ceritie of minde, and for the good of the common meale. 

bene e. =Againe,'choſe that be conuicted ypon ſuch Engqurrie,are(moſt 

per Inquire: _ vſually) puniſhed by ſome milder puniſhment, then when they 
| ne.& c. mquifi- are conuicted vpon an accuſation; yea and in eccleſiaſtical courts 

; | nonn.ra.e ſometimesnort ſo much as puniſhedat all corporaly; but meanes 
oncly of mducementto 2 vſed towards them. 

All which being ioyned to that which hath bene afote ſpo- 
ken of the equitie of Enqurrie ex officio, doe ſufficiently ( Itruſt) 
recommend both the generall equitie ofthe vſe of this oath, and 
alſo the great neceſſitie of it in ſundry cauſes, and vpon divers 
occaſions. 

But the Treatiſour, towards the very beginning of his diſpu- 
tation againft theſe oaths, ſurmiſeth; that in juſtification of the 

17 equitie and conueniencie of them, it will by vs be alledged, that 

0 the ſame is requiſite for the Enquirie, and finding out of ſuſpected 

| | 1 faules, whereof there is no proofe : and to ſearch and trie the emill 

| | mindest and corrupt conſciences of dangerous diſſemblers, and ſo ne- 
| ceſſarie for the gonernement of the Church ana common wealth, He 
that may penne his owne Commiſſion, will commonly make it 
large enough: and he that may be allowed to frame and tem- 
per his aduerſaties armour, is likely to make it thinne and ſleu- 
det inough. Were it then any maruell, though this man ſhould 
throughly anſwer ſuch obiections, as be wholy of his owne ſta- 
ming ? Youare tovnderſtand, that by this worde rhe ſame, in 
this place vſed; Le vnderſtandeth general oather for a man to diſe 

| comer all his thoughtes, wordes and deedes : whereof he had ſpo- 
ken in the ſentence afore : and this is the falſe iſſue which ( 
| | the Epiſtle to the Reader) Thauc noted to bee by him tendered: 
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agaynſt which, if any reaſon material had bene brought by 


| him: yet it were but «4x, that is, fighting with his owne 
| | ſhadowe, and nothing touching any lawe or practiſe in this 

5 i Realme. 
=. In way of retortion againſt vs vpon this obiection, he infer- 
Ni reth that all ſuch are init reprooned, who baue pracliſed and put n 


ore 
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vre thu generall oath , where otherwiſe there was ſufficient proof. 
But he may not thus cary away this later point which he inter- 
laceth,viz. that thete is no lawfull vſe of any defendants oath 
touching a matter criminall, where other ſuſſicrent proofes may be 
had. Forthele abſurdities hereupon would tollowe: Firſt where 
no witneſles ate knowen to the /xdges aſorehand( though they 
come in after the parties oath taken) that there a man by his 
owne periuric ſhould bee for cucr cleared and acquited, and 
ſo (without any puniſkment or other worldly danger) hee 
might heape one grieuous ſinne ypon another, Secondly that 
a mans owne ſingle oathe in his owne cauſe, yea and for his 
| owne clearing ſhould bee as effectuall and powerfull, as any 
| two *mens oathes (by Gods worde) are allowed to be, tou- * videdehoe 
| ching another mans fact, whether it tende to acquitall, or to f aavity. 
condemnation. Thirdly it would thereof follow. ĩhat all oathes 
in cauſes crim· nal ſhould be of par gation) and clearing oneiy, and 
none at all of Engquirie, 
T1 But the Treatiſowr himſelfe reaſoneth alſo in this his booke 
| againſt al cathes for purgation : So that vpon the whole mat. 
| ter, hee maketh all kindes of oathes by defendants touching 
their owne offenſes or miſdemeanors to be ſimply vniuſt and 
vnlawfull : The contrary whereof in both will (Itruſt) be proo- 
ued. Laſtly it would hereupon follow, that not onely Eccleſia- 
fiicall Conti, but (For auoyding like iniuſtice,)the Starre cham - 
ber alſo ſhould be barred,from giuing an oath in any criminall 
cauſe to the defendant, where the matter may (perhaps) bee 
prooued by witneſſes. 
, But (I pray) howe can either the Court, or the proſecu- 
tour tell preciſely, what the witneſſes will or can prooue, when 
| they come to depoſe, by vertue of their oathes? For many a 
| man when he is ſwotne telleth another tale, then he did afore, 
when his tongue walked at libertie. 

Therefore (by this opinion) the Iudges for giving the defen- 
dant ſuch an oath, ſhall ſolong remaine vnder a doubtfull dan- 
ger to haue dealt vniuſtly; vntill (by the euent of the ſute) it 
might be diſcoucred; that the matter ( indeede) coulde not bee 
proued by witneſſes. 

The 
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The Treatifor in teſuting ex al ſurdo his own abſurd obicctiõ; 
bringeth in (by che way) mat thele genetal oathes v 02/1 cnſorce 
men to acc uſe theinſelnes to their publike ſhame, rep och,or c onde m- 
nation : and their naturilpareons deerest friends,and neerett neig h- 
bours :or elſe fot auoyding of ſuch meſchrefe and inconuenicnce, 
to commu moi t i ful. an a dum nable periurte: and the Note gathe- 
rer layth it is vnn nutall: which becauſe it will be (perhappes) 
applied alio to all oathes giuen euen in a particular crumnall 
cauſe, and for that he thinketh this amattet very abiurdeʒthere- 
fore it requircth ſome bricfe anſwere, 

When a man vpon ſome ſuch ſufficient inducement, as is ſpo« 
ken of inthe ſecond part, is broughtbefore a Afagrſtrare (by pe- 
ciall Enquirte) veto examination : his difcoucry aganlt hunteife 
or other, neither by Gods Lawe , nor yet by mans Lawe is taken 
for an accaſation vnnaturall; but a neceſſary confeſſion ot ttueth, 
whereby God is glorified, fin puniſhed, & the common wealth 
benefited, howloeuer the partie ſulteine thereby ſome touch in 

rEceleſ.caq, hisreputation , Be not aſhamed (ſaith Eccleſiaſticus)totel! trueth 

verl-24.25% for the good of thy ſoule : for there is a ſhame that bringeth ſinne:and 
there is a ſhame that turneth a man to honawr and grace : and there- 

» Ibidem vet. 30. fore, he * ſaieth afterward : Doe net gameſa the truct h im ane the 

31. * leaſt point : but be aſhamed of an vntrueth though it proceede from 
thine owne ignorance . Be not aſhamed to confeſſe thy ſinne : and /top 
not the comrſe of the floude , And theretore ( in ſuch teſpect) hee 
ought not to refule to take and performe his aathe; as more ful - 
ly (God willing) temaineth to be ſhewed hereatter. 

Another ob:ecti6 he alſo maketh falling not vnaptly into this 
place,viz. that where loſſe of life, libertie, member of the bod:e , or 
good name may enſue, there the preſumption of periu tei great : and 
where 1 ts ſo great, the ſentence of the Magiſtrate truſting to ſuch 
an oathe, ts grounded but vom aweale and feeble foundation. So 
that in this his preſumptiõ of periurie,he matcherh(withour any 
good reaſon) the danger of loſſe of good name, with danger oe, 
hibertte and limme , with better realon he might haue put in /ofſe 
of worldly goodes : and then by neceſſa y conſequence hee had ta- 
ken away the vſe of al oaths in cuery ſubiect matter whatſoeucr, 
For who knoweth not, that for attaining riches and ſubſtance; 
moſt worldly men, not onely doe willingly hazard their good 
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names, honeſties and reputation: but that many doe alſo appa- 
tantly aduenture (for them) their liberties, limmes, lives, and 
ſoulcs ? Therefore, if for feate of perturie, none oaths may be ten- 
deted. whereby a mans good name,may be queſtioned ot impea- 
ched, much more then ought they not cobe;where a mans Welch 
and ſubſtance (which moſt men doe molt thitit aſtet) may be a- 
ny way thereby impaired, it 15 vpbraided as an aſfectiò toa com- 
mon with all men: O cinen cines, quæremda pecumia primum, iris 
pi nummas. Vertue, honeſtie, and good reputation,are eſteemed 
by many degrees, woorthie to come behind riches, and thete- 
foreI anſwere, that where a crime is (in ſome ſorte) detected 
vnto the Aagr/trate alteadie: the preſumption is morelirong, 
that molt men being ſworne, will rather deliver a trueth, yea 
though it touch themſelues, or theit friends (ſome what) in tepu- 
tation; thenthat by periuring themſelues, they wil throwe both 
theit one bodies and ſoules into hell: Nemo pra ſumitur imme - 
mor ſalutis «terns, ſaieth the lawe. In deed where the Judge hath 
good and probable inducements againſt ſome ſpeciall perſon, 
that he is like (in any cauſe whatſocuer) to forſweare himiſelſe: 
there (as was ſaid atore)he ought to forbeare, to tender an oath, 
But it may not therefore bee made generall, as if no man at all 
ſhould be vrged to take an oath, for feare of being periured. Vet 
the Treatiſour here doeth ſeeme to encline this way: in making 
an oath to bee oner feeble a foundation, to ground a ſentence _ 
Why? ifthe partie conſeſſe againſt himſelfe that which is obie- 
ted; ſhall he be thought but to dallie, and to haue a longing to 
be puniſhed,ſo as the Judge may not ſafcly take him at his word, 
and giue ſentence againſt him d If a priſoner atrained pleade 
guiltie: whatneedes either ewidence, or Jurie to be vied ; Conſeſ 
ſio eff liquid:/ſana probatio, & pluſqnam pr obatio. But if he denie i; 
yet if the proceeding in a court Eccle/iafticall, be to his pargation 
alone; he is not to be acquited without a competent number of 
Comprergators : neither yet is he for euet ſo to be cleared, by the 
Iaiges lentence; but thateuen after ſuch pargation; good prooſes 
touching the very fact it ſelfe (ifany can be made) are to be ad- 
mitted. which caſe happening, he is puniſhable both for the fact 
it ſelfe,and for his periurie. 
But when the proceeding is by way of enquirie, for puniſhment 
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60 An Apologie of certaine Chap. d. 
or for reformation : then albeitthe defendant deny it, neuerthe- 
leſſe witneſſes or other proofes (if any may be had, cither then 
or afterward) are to be vſed againſt him, And therefore in ſuch 
caſe as lawe alloweth ſentence to bee giuen vpon the defen- 
dants oath; yea or vpon indiciall confeſſion without oath ; it is no 
feeble, but rather a moſt ſtrong foundation for the Judge to build 
vpon. 

"The Note. gatherer no leſſe miſſing the cuſhion and matter 
in iſſue then the 7 reatsſowr; teaſoneth thus againſt oaths (which 
they call generall, vnto all thong hes, wordes and deed: : ) Her high. 
neſſe ( ſaieth he) hath oftentimes canſed to bee openly notified in the 
Starre-chamber, that her gracious meaning is not, 1 ſearch into 
mens conſciences; or to force the ſame ; but onely to extend the lawes 
wpon crimes committed either in word or deed.Belike if a man ke 
not his conſcience (as hecallethit) to himſelſe, but vſeth ſome 
auert word or deede, hee will then ( hope) permit the partic de- 
fendant to bee interrogated byoarh, (as in the Starre. chamber) 
touc hing ſuch a crime. which if he will grant, let him, as much 
as be thinketh to bee for his caſe; exclamne ſtill, againſt all ſuch 
Ordinartes and Commiſſioners Eccleſrafticall, as ſhall happen to 
giue ſuch oath more generaly, or without any ground prece- 
dent of inducement thereunto, by lawe allowed. for theſe vn. 
true imputations, will not touch any perſon or practiſe, that I 
haue heard of to bee vſed, ſince her ¶Maieſlies happy raigne. 
Thus much for the equitie ofthe defendants oath in ſome mat- 
ters criminall; and in anſwere of obiectious, made agaynſt the 


conueniendge of it. 


CHAP. VI 


That oaths of men touching matters dammageable,criminall and 
penallto themſelnesgare er ged & exalted by temporal Court, 
exndby the lawes of this Rcalme. 


BY Etre I am toſhewe, that the like oath in matters 
cr:mmall, and that may be penallto a mans ſelſe: 
is practiſed by the courſe of the La es of this 
Realme; and therefore this proceeding, is no 
contrary or repugnant courſe vnto them. 
The Chance rie, is a principal and high * 
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of this Realme; and a court of conſcience and equitie,to mode. 
rate, e viz.the exact rigour of lawe, 

la this court, though the procedings for the moſt part) be mo- 

ued Ciuilier & 10 criminaliter that is, not to any publike puniſh- 
ment, but for the priuate intereſt of the partie: Neuertheleſſe, 
many bils of complaintes bee there put vp againſt defendants, 
wherein ſundry their lewd ptactiſes and miſdemeanors crimmaY 
bee deduced and fer footth; and yet muſt the defendant make 
perfite and particular anſwer thereto, vpon his oath, 

The ſame courle is obſerued in other courtes of the nature of 
Chaxcerie,as inthe (omrt of Requeſts. And ſomtimes further alſo, 
cuen quando agitur criminaliter ad pa nam partts : 23. is oftentimes 
obſetued in the Court ofthe Caunſell in the ¶ Marebes and princi- 
palitie of Wales, and be fore het Muieſties ¶ vum ſell eſtabliſhed in 
the North parti. So that, to the intent of a defendants being vr- 
ged by oath (ſometimes) to diſcouer himlelfe in a matter cru 
null it commeth to as much in theſe courtes, as is chalenged for 
vnlav ful, in Courtes eccleſiaſticall. For though in ſome of thoſe 
aſoteſayd Courtitemporall, no puniſhment can be inflicted there- 
uponʒ yet either diſcouerie ofthemſclues(if they be faultie) with 
ſhame and teproch to them; or elle prrimrie is enforced in them 
all: which is the maine inconuenience, that the Treatiſoxr, and 
Note-gatherer doe aſſigne, againſt ſuch oaths. 

There be ſundry conſiderations touching the court of Chan- 
cerie,which if we do attentiuely conſider, will argue vnto vs, the 
long vſe and approbation of vrging defendants anſweres to bee 
made vpon their cor por all oaths: yea though ſome matter of their 
ownecrimes and diſhoneſtie, be therein deduced, 

It muſt needes be, that the Chancerie is the ancienteſt court of 
this Realme: becauſe frõ thence all originall writs & Commiſſions 
do come; wherupon the other courts do ground all their procee - 
dings. And yet by all probabilitie it is molt likely, that as in ſun- 
dry other points of proceeding there, ſo in this behalf they drew 
the exacting of the defendants anſwere vpon oath, from the C- 
will lawe. For that Court being here in time and nature the firſt, 
could not take light from other Courtes of the Common lame, but 
from ſome other, that was both afore it and them. Secondly, 


eAnſwerer, Reioinders, cc. inthe other Courtes (molt vſuallie 
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52 Ln Adologie of certaine Chap. G. 
tetmed courtes of the Common lame] are not put in ypon oath, 
Thirdiy, the very worde of Cancellarus and Cancellaria ate La- 
tin wordes, that ate found to haue bene firſt vied by the Cl 
la we. and did ſignifie ſuch an aſſiſtant to the Sowerargre prince, 
or other ſupreme Judge, as for his wijedome and skul in lawe, 
was adioyned vnto him: and was ſo called, bec auſe he did fir 
intra coſdem Cancellos cam Principe, in the ſame Tribunall ſcate 
or bench with him, and in his abſence determined matters for 
him and in his ſtead, and yet we read not this word of Canc ellari- 
as in the ancient times of the Cri law that was practiicd whiles 
their Commonwealth ſtood vninuaded, by perpetuall Dic latens & 
Emperors ; nor till aboue 300. or 400. yeeres after: about which 
times, and afore; this realme being wholy vnder the Remane. 
dominion (as the chiefelt part of the then knowen world alſo 
was) no doubt their language, but eſpecially their lawes, were 
here recciued.: The ſundry Colomes and other rownes built and 
inhabited bere by the Romane ſouldiouis, and others; mult 
needs ſpread that language very farre. 

The old Brittyſb or Welſhlanguage (at this day) after ſo ma- 
ny periods of times, viciſſitude of Fortune, and mixture of other 
nations; daeth retaine very many prowmciall Latine Mordes. 
Mata the Part, that writin the times of Veſpa/iqn and of Do- 
mitian Emperouri, ſaieth thus of a Britiſh woman, 

Claudia cæruleis cum ſit Ruſſina Britanns : 

. Curgueſo Latiz pettora gentis habet ? 

This woman is thought by many, to be the ſame, whom S. Pau! 
ſalutes in the end of the Epiſtle to the Remunes, And againe the 
ſame Poet. 

Dicitar & noftro: cantare Britannia verſa : which argu- 
eth the vſe and knowledge of the Lame tongue, to haue bene 
(then) rife in this //and. 

That the Grnillawe of the Remanes was then vſed here, their 
huftories may teſtiſie. for they gaue their one lawes to mclt of 
the Pronmmrerwhich they ſubdued, and permitted t very 
few ofthem. Many of the ſame lawes were alſo taken vp and re- 
teined by the Sexors: euen vntill the Norman congueror brought 
licher. & eſtabliſhed the cuſtomes of Normandie.And namely a- 
mongſt others, they retamed til then the law;j al brethre ſhould 


Participate 
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participate alike, their Fathers inheritance, And we do reade, * Cc. e. 


that Trebatius an ancient Ciuil Lawyer, and oftenalleadgedin 

the Pandetts (who liued in Iulius Ceſars time, more then tourtic 

yeeres before Chriſt) did remaine at Samarobrina in this Iland of 

Errtaime, Likewile atterward, the * very oracle of that LawW » Forcatulus, 
miliu Paulus Papmianus did profeſle the lawe, and kept his Tri- 

bunall ſeate of Pretorſhip, at the citie of Yorke, 

Fourthly,that the Chancerie tooke this courſe & many points 
beſides from the Cimill law ; is apparant, by the whole courſe of 
other proceedings there, viz. by the defendãts anſwer to the bil 
vpon his oath, and ſometimes to interrogatories « by the ſundrie 
iſſues that there may be tendred : by that terme, and whole ma- 
ner of publ:cation of witneſſes depoſitions: by examining witneſ- 
ſes vpon Interrogatories: by examining witneſſes in perpetuam 
rei memoriam by the terme and vic of fall decree, and manic 
other ſuch like points, much varying from the manner of com - 
mon Lawe , and jumping, almolt holy, with the Ciaill , And 
toconclude, this conſideration is thereby made more probable: 
for that in elder times, the Chancelrs to the Kings(tor the moſt 
part) were Clergie men, whoſe ſtudie and profeſſion then, was 
the Cmull lawes , Therefore this vrging to put in anſwere ypon 
corporall oathes taken ( albeit the matter in ſome degree, hap- 
pen to bee crimmall) being a ſpeciall practiſe in that chieſeſt 
Court of Equitie ; can hardly be conſtrued to bee againſt equitie, 
and being in the originall remporall Court ofthe land, cannot bee 
contrary to the fundamental lawes of the ſame. and that Court 
being of ſo great antiquitie and continuance; this anſwere by 
oath, cannot be an abuſe or corruption lately crept in; where- 
with the Treatiſowr ( without any ground) chargeth all thoſe 
temporal Courts that haue rec eiued it. 

In the Court of Starre chamber, the proceedings are againſt 
crimes criminally mooued by way of Enquirie; though ( for the 
molt parte)atthe promotion or ſolicitation of ſome priuate par- 
tie gricued , namely againſt forgeries,perinries ſmbornations,vyotr, 
rowts,and other ſundrie heinous miſdemeanours: againſt which 
there lieth no capital puniſhment,nor loſſe oflimme, by the com- 
mm law, Vet is the defendant there, to anſwet vpon his corporall 


on he, not onely to the bill preferred againſt him; but to as many 
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54 An Apologie of certaine Chap.6, 
other (perhappes ſomerimes euen croſſe) [nterrogatorie;, as the 
Counſell ofthe plaintife ſhall deuiſe. 

But to this (1 heare) it is repiied by ſome, that there bee two 
maine differences bet wixt the courſe there, and the proccedings 
ja a Court Eccie taſticall. The fitſt, that none there is bownd to take 
his oath: , but onely where therets an accuſation preferred agamſt 
bum by an other : ſo as if he purge himſelfe lawfully , hee is to recouer 
dummages. Touching reconery of dammages (if by dammages be 
meant coſts and charges) thele forthe moſt part be (in this caſe) 
alſo giuen euen by the high (ommuſſion, that is ſo much impug- 
ned, For (except it be unmediately forthe © weene) there is a 
partic bound to proſecute and pay charges, if the defendant bee 
moleſted without cauſe. But if ſuch dammages (as they terme 
them) bee tecouerable in the Starrechamber; I thinke they ate 
not very great: and where the matter is — once by her 
Maieſties learned Counſel; amtolde there be no colts adiudged, 
though the defendant happen tobe cleared. But if (in this be- 
halfe) there were any difference; yet it makes no difference 
in the very point in handling: videlicet, that an oathe is there 
4 to che partic in a cauſe crimmail and penal to him- 

clte. 

The other part of the replic (builded vpon an accuſation there 
preferred) is indecde different from the courſe of Eccle/iaſticall 
proceeding : but yet if there be equitie foritin the Starre- cham · 
ber, it doeth much more ſortiſie the giuing of ſuch an Oathe in 
Courts Eccle/iaſticall. For in theſe Courts, if there be an accuſer 
or any partic that informeth or promoteth ; then the defendant 
is neuer exammedby oathe ypon the very crime. For when a par- 
tie proſecuteth, who(as the law intendeth ) doth it for malice, 
reuenge, or ſome other patticulat reſpect; hee is not ſo much 
fauoured nor priuiledged in the proceeding; as when the 
Judge ex officio Volili, euen for his duties ſake, and forthe pub- 
like commoditie of the common weale, doeth make the Ja- 


F. 
—" it bee both equall and lawfull in the Stare. chamber, 
at the proſecution euen of a prixate perſon ( who may be inten- 
ded for the moſt part, not to doe it of conſcience onely & zeale 
of luſtice, to haue vice puniſhed) to examine the defendant vp- 
on 
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on his aathe, for diſcouetie, oſte times, of faults and miſdemea- 
nours euen openly doone and committed, and ſo the more ea- 
fie tobe prooued by witneſſes, and where the puniſhmentsare 
viſually cor poralland otherwiſe farre more grieuous, then bee in- 
flcted in any Court Eccieſſaſticall: then howe can it in an Ex- 
cleſcaſtical court be thought vareaſonable; whereas the office, du- 
tie, aud charge laide vpon the udge, are (by common entend- 
ment) the onely exciters and cauſes of proſecution: and here 
(if u be an Oramarie Court) canonicallpenance ( forthe refor- 
mario of the partie) is inflicted : And ( it it be before the Cam- 
miſſioners Eccleſraſticall) neither their greateſt corporall paine is 
ſo grieuous,nor their fines ſo deepe? And yet many of the crimes 
are as heinous towards God, & as ſecretly and cloſely commit- 
ted and plotted; as any crimes are, that bee puniſhable before 
their Lou hs, in that moſt honourable and fincere court of the 
Starre-chamber , 

The ſecond difference by ſome taken (in this behalf)berwene 
theſe proceedings; Theare, is this: that in the Starre-cham- 
ber 4 man ts not — to anſwere direl iii tothe fall it ſelfe but one 
hy tothe circumit ances of the fatte, as was mw Truſſers caſe, as ts 

ſaide, 

But I am certainely informed (by thoſe that haue better 
cauſe to knowe che ptactiſe of that Court, then the Authour of 
theſe obiections and differences) that the practiſe of that Court 
is cleane otherwiſe, 

As for Truſſers caſe , it was the fe/onie onely (a matter capital 
to him) that was ordered not to be enquited of him by Oathe. 
but touching the lewd cowfederacie it ſelſe, and of his other pra- 
ctiſes about it, he was ordered (by oath) to anſwere them. So 
chat the reaſon ofthe like equitie in both courts (theſe not wich- 
ſtanding) remaineth ſtill vnſhaken. 

To this reaſon (as is noted elſe where) the Treatiſowralſo(for 
his parte) doeth thus anſwete, viz. that the Srarre-chamber 
requireth anſwere to matter in falle, doone eyther to the inturie 
of A prinate perſon, or kurte to the publike State + as if he would 
inſinuate, that Courtes Eccleſtatticall vrged Oathes in farre 
more vnteaſonable caſes. Truely, ifthe iniurie reach onely to 
r priuate petſon, without apy further offence or —_— 
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60 An Apologie of certaine Chap. d. 
the impoſing of anie ſuch oathe by Ciuull or Canan la we, will not 
be iuſtiſied: and other then for anſwering matters in fact, doone 
to the breach of lawes, or to the offenſe of Almightie God, and 
conſequently to the hart of the publiks State; noue oathe is at a- 
ny time there exacted. 

Yea not onely in the Courts aboue named, but in al the other 
Courts of Record at Weſtminſter; I am credibly informed, that, 
(time out of minde)it hath beene obſerued, for the /wdgesby cor- 
porall oathe to examine any perſon;zwhome they had cauſe (in diſ- 
cretion) to ſuſpect to haue dealt lewdly, about any writ,returne, 
entrie oftule, pleading, or ſuch like matter (not being capital 
touching their ſeuetall Courts. as namely Shersfes,& their vnder 
Officers & Munſters, Protonotaries, Philizars,Chirographers łce- 
pers of Records or Ruler, Clerkes, and ſometimes Councellours and 
eAtturnei;, or the very parties hauing ſuites, 

But becauſe the Commiſſion (as the Note-gatherer collecteth) 
bindeth them preciſely to crimes puniſhable by the Eccleſiaſtical law, 
and toproceede according to the Eccleſtaſticall lawes of the Realme, 
and not according to the temporall : therefore(faith he) it is a friuo- 
lors allegation, to ſay ; ſuch athing is wſed in the Starre-chamber, 
Chancerie , or the Benches * ergo the Eccleſratticall Commuſſion 
may do the like, 

Firſt, here hee calleth them Eccleſraiticalllawes of the R ealme. 
how then are they foreme, and ſtrangelares, and ſine wes of the 
Romiſh Cerberus, as the Treatiſourraueth ? Secondly, if Courtes 
Eccleſiaſtical may not deale according to temporall Lawes ; why 
doeth the Treatiſonr threaten them with premmnire, for that the 
policie of this Realme knoweth no ſuch oaths, as he argueth? What? 
may they neither deale according to — — Lawes, nor yet in 
a different courſe from them? Thirdly, the antecedent is vatruc: 
for by that Commiſſion , the breach of foure Statutes be enqui- 
rable and puniſhable: and the puniſhment alſo may bee other 
then Eccleſiaiticall,as is prooued in the firſt parte. Laftly, none 
that ſtand in defence of theſe oathes do drawe their reaſon onlie 
from the practiſe of temporal Courtes in that forte , as hee ſur- 

miſerh;but thus: Whatſoeuer the cle ſſaſficall Laws do allow 
and require being not contrary nor reugnant to the Q neenes 
prerogatine royal , nor to the Lawes, Statutes and Cuſtomer of this 
Rane, 
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Realme, that may be lawfully practiſed by [ndges Eccleſiafticall. 
But this oath is ſuch; by reaſon that ſundry tempora Courts (by 
laue) holde the like courſe,and doe not prohibit it in courts Ec- 
clefaſticall:ſo chat, not being ſo much as divers courſes,they can 
not be contrary ot repugnant:therefore theſe oathes are lawfully 
practiſed in Courts Eccleſiaſtical, or thus: That whichis mſt:ce 
and equitie in one court, cannot be yniult, vnequall, orcrue ll, 
in another court, that is thereunto no leſſe authorized, then the 
firlt: but ſuch be theſę oathes,as appeareth by the practiſe ofthe 
aforclayd remporall courts: therefore they are lawful and equall 
alſo in Eccle/iaſticall courtes. But for more particular and ful- 
ler proofe of theſe two minor propoſitions, I will ſpeake firſt of 
oathes preſcribed by fatmrer : And in theſe, firſt of ſuch as be ta- 
ken in matters, that may onely bring dzmmage to the takers of 
ſuch oath : and then of oathes taken in matters both criminall 
and penal to the partie that takes them, 


By che ! ſtatute of ¶uncheſter, men within certaine yeeres of — — 
age, are to be aſſeſſed, and alſo ſworne; to haue all ſuch aſſeſſed 


armour in their houſes, 


The *kmgs widowes that haue dower of lands holden in chiefe — — 


ofy king; muſt be ſworne, not to marry without the kings licence. 


By a ſtatute of king Edward the third, a taxe is ſet, what /a- — 


bourers ſhall take: and they are thereby appointed to be ſworne, 
to doe thoſe labours,and to take no more then is allotted them: 
And that they ſhall not in ſammer depart, to ſerue in other pla- 
ces, then where they ſerued in winter. This oath is to be taken 
twilcin a yeere: and if any of them refuſe to take it, hee is to be 
ſent to the ſtoc kes or gaole,till he will reforme himſelſe. 


Like wiſe by * another ſtatute afterwarde, all labourers and 27-4-a.17 


ſcruants are — to be ſworne both to doe ſeruice, and to 
take forthe ſame, according to the ſtatutes : And if they refuſe; 


tey ſhall be ſer in the ſtockes ¶ fot three dayes) till they will 
agree to it; and if they doe not, from thence ſhalbe ſent to the 
common ge. 

The *erife hath power(by ſtatute)to examine euery chooſet . HG. 
ofa Knight for the Parliament, vpon the Euungeliſtizhow much 
he may diſpend by yeere. 

Thoſe that ſhall* go about to ſhippe ouer any woolles, and — 
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other merchandiſcs, the Ar of theStaple and Cu/icmer ſhall 
make them take oath; that they ſhall not keepe Staple of thoſe 
me:chandiſes on the other {ide the Sea. 

tar Ma. l. * Likewiſe he that ſhall ſhippe anhorſe (to carry ouer dea) 
mult ſweare; that at the time of ſhipping him, and at that time 
he ſweatethʒhe is fully purpoſed not to ſell him, but to haue hun 
for his vſe. 

By the ſtatute or awarde made at Nenelmorth : all that had ts 

Kg. doe (in that behalfe) were appointed to“ ſweare v pon the holy Goſ- 
p*ls of God; that they ſhould not take reuen gement, Cc. by occaſion of 
the commotion, 

Star. de flap, For the value of merchandiſebrought in by ſtrangers f they haue 

Kanes. mot letters of credence thereof, from tacir lordes or companies; they 
are to take an oath, 

+ 23, Elica.6, The maiter,* owner, or ſhipper , is to gine true information by bu 
oath, concerning the burden of his ſhippe; to the intent the mo- 
ey out of enzry tunne allotted to Deuer may be receined. 

All which oathes,though molt neceſlaric and equall;yer you 
ſee, howe they may bing great dammage and loſſe vnto the 
partie, 

Nowe touching oathes appointed by ſlatutes that may tend 
and teach to make the partie diſcouet even matter crimmall or 

Seen. de Fron, penal to himſelfe: By the iſtatute of /nquiſition vpon Coroners,the 

= 2 — 4 Enquirors ſhall make all the Bailifes ſweare , that they ſha'l well and 

recomno14. fait Hfully doe that which they ſhall bane m charge by the Ring and 

(6.1 Rata. 4s Connſel, and that they ſpallconceale nothing of it. 

Their charge is not onely of miſdemeanors,of {roners, but 
alſo of concealements of murders and felonies, and letting ſuch 
eſcape, & c. done (happely) in default of a whole towneſhip 
in generall; and perhaps ia default of the very Bailiſes patticu- 
larly, who be 1worne: and therefore criminallor penal to them, 
yet by vertue of their oathes not to be concealed. 

„„ ade © CAMaiors and Bailies in exery port (nhere merchants and ſip 

ont. be)ſballtihe an o.uh of merchants and matters of ſlutpe going and 
returnmg ; that they ſoul not doe any frande againſt that 9rdrnance 
(touching money) in any point. By which oath , i: ſeemerh they 
not onely are to promiſe not to doe it (for they arc to take it at 
their gong) but allo that they kaue not done it being abroad; 
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becauſe they muſt take that oath alſo at their returning. And 
this being concerning fraue not to haue bene committed, tou- 
cheth matter of diſcouering a mans ou ne turpitude & offence; 
beſides the penaltie due to the ottender. 
If bil ot information bee put vp in any court of Recorde , a- 
gainſta man, vpon the ſtatute of Liueries and Retemers (be- * 8.8d.,,ca.a. 
ing very criminall and penal to the offendors) after the Infor- 
mer hath taken oathe, that his complaint is rigbæ full ( where by 
the way wee may ſee ſome vſe in theſe courtes, of that inra- 
mentum calumnie , which is required by the Ciuill lawes, if it be 
demaunded by cither of the — the defendant ſhall bee 
brought in, and put toanſwere to ſuch bill or billes , by ſucb in. 
formation, eAnd the ſame Indges and enery of them in enery of 
the ſayde Courts ſhall haue power im their ſeneralt [mriſdiftrons, to 
examine all perſons defendants and enery of them, vppon ſuch 
information; and to iudge him or them conmtt or attainted, aſwell 
by ſuch examination, Ju, triall, as the caſe requireth after the diſ 
cretion of the Iudget. 
Vpon * complaint by am touching periurie, and certified by a * u1.H-7-cx.ag; 
Iuftice of Peace wnto the lord: Chancelonr : it was enacted in 
the time of King Henry the ſeuenth, that the partie complained 
of, might bee co to come afore the Chancelour and Trea- 
fowrer of England,the chiefe Inftice of either Bench, and Clerks 
of the Rolles for the time being: and they had full power and a- 
thorttie, by their diſcretion to examine him of all things in the bill of 
complaint ; and by their diſcretion , to puniſh ſack , 4s by ex- 
amination ſhould bee found offendours , aſwell in perinrie , as in 
other offences, ux. in maintenance imbracerie, or correption in any 
Officer,c+c, 
In the ſayde Kings dayes, a ſlatute was afterwarde made, 
againſt Retemers; whereby * Tuftices at the Seſtions of Peace, 1 15. i. 
were authorized to examine all ſuch by their diſcretion , as they 
ſhould thinks to bee ſuifefted of any Reteinour : and their Certi- 
ficate into the Kings Bench , againit any examined and found 
fanitie , was ag ainit ſuch,as a conniftion; and again others, as 
an Inditement. 
The ſame : ſtatute alſo giveth authoritie to divers great per- ie 
ſons, to examme d femdanti informed againſt for certains offen- 
I 2 ſes 
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{es and breach of Scarutes; as well by oath as otherwiſe, by their 
diſcretion, and to adiudge, &c. 

Likewiſe authoritie is giuen by *two ſeueral ſtatutes, vnto cet- 
taine great offic-rs of the kingdome,Lordes &c. to ca ſuch grie- 
nous offenders (as there be named) tp bill or infor mation: and 
them, and others (by their diſcretions, by whom the trueth may be 
knowen )to examine. 

That this examination is by 4 corperdll oath taken, the conti- 
nuall cuſtome in that honorable court of Sterre. chamber obſet- 
ued, docth ſhewe; for the breach of the ſuyd ilatutes is there to 
be puniſhed. And if examination were not ſo to be taken for the 
parties owne oath; then coulde it not ſo bee vndetſtoode of the 
witneſſes : For the word examine,is indiffererently vicd for them 
all. And Breake in his Abridgement doth teſtific , that examie 
nation ſpoken of inlawe, is vpn oathe, 

If a 'V mtener ſhall refuſe to ſell his wine in groſſe (without iuſt 
cauſc)wnto ſuch as offereth him the ſet price thereof m ready money, 
he ſhall for feite as mnch,as the price of the wine, Such tinte ner alſo 
may (at the diſcretion of any Officer there named) be put to affirme 
and depoſe v pon his bodily oath, what, and home much quantitie, and 
ſortet of wines hee ſhall haue; and whether bee heepeth them to ſell ly 
retaile or in groſſe and if afier ſuch affirmance of intent to re- 
raile them, bee ſhall ſell any of them in groſſe; hee for fertes the dou- 
ble value, 

By a ſtatute of * Bankyupes; the lordes there named, may (t pan 
relation to them giuen) call any perſon, ſal ßelled to conceale ſuch 
offenders goods and may examine them by their oathes, and other- 
wayes (as tn diſcretion they ſual thinks meete) = the ſj ecialtie, 
certaintie true declaration and knowledge of ſuch offend+r; goods, 
or debts,owing to him, And if he ſhewe not the whole truth * af- 
ter prooned by witneſſes, &c then be forfeiteth double the goods con- 
cealed.ThelikeSauthority is allo giuen tocertaine Commiſſioners, 
to be appointed (by vertue of a latet ſlatute) to tendet an oath, 
But in this later, the double penaltie runnes againſt him; fe- 
ther hee doe not pon bis oath diſcloſe the whole tru:th z Or ſpall 
denie to ſweare. 

The *oath of Sapremacie or obgdience is a neceſſarie oath to 
be taken by ſuch, as the L. Chancelanr ſhall thinke fic c officio 


to 
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to haue it tendered vnto. Yet ifthe party caryinga contrary per- 
ſvalion ſhall teſuſe it, it becomes very crimmall, and penallynto 


hun, 
Such * as be ſuppoſed to be parties and privy to Me ff 


luſion, and conin vicd in conueyances by fugitiues 
which fraue, &c. ate there affirmed to be things deteſſed and ab- 
hyrred by allgoad lawes ; may by Commiſſeners appointe 
Barons of the Exchequer ; be examined vpon their corpo 
to open and declare plainely the very trueth , to ſuch Interrogato- 
niet, a1 ſballbee miniſtred vnto them touching the premiſſes , and 
the circumſtances and dependances of the ſame : v pon paine ( if they 
ſhall refuſe ) to looſe ſuch a fine and fines for the ſaude contempt; as ſhall 
be aſſeſſed by ſuch, before home ſuch exammation ſhoulde be made. 
In which (as in the other Statutes mentioned) it is euident; by 
how many wayes it may happen, that ſuch oathes ſhall tend to 
the vrging of them to diſcouer matters criminall and — 
themlelues, that are appointed to take them. And the foure 
laſt alledged, concerneoathes giuen; here neither bil, nor yet 
information is preferred againſt the parties examined: and there- 
foretobetendered, more then ex mero officio, 

In matters that may induce dammage to him that ſwearcth; 
there be ſundric examples at the Common lawe; one, or two 


may luffice . IA woman conertbaron ( being to acknowledge ax. 25. xd q. 


1. EH ca.. 


fine) it be doubted, whether ſhe be 21. yeeres of age or nor ſhe ſhall be . 


examined pon her oathe, 


In an atl:on of detinge of goods ſuppoſed to be delinered in Fleet- V. Nen. ct. 


ſtreete, the Plamtife was examined, where they were delinered , An 


* obligation bare date in the Countie of Lincolne , and a Scrineners H. 3. ll. b 30. 


nume was put toit that remainedin London; hereupon the Plamtife 
was examined, where the obligation was made. Beſides the dam- 
mage hereof; the circumſtances of this, might be ſuch;as might 
haue vrged him to diſcouet( perhaps) a forgerie. 

It isa commõ practiſe in this land, ſtraitly to examine perſons 
holden ſuſpected of ſom e crime or offence, and to vrge their an- 
ſwersz or elſe the Aſagiſtrate will and muſt ncedes holde them, 
greatly & violently tobe ſuſpected, & litle leſſe then convicted, 
If an vnlikely perſon (but ſuſpected at large) be found in a priuie 
ſearch;or ſlayed, as he paſſeth, and be brought before a /witice of 

1 peace 
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42 An Apologie of certaine Chap. d. 
peareor higher Officer: is he not ſtraitly thereupon to be exami- 
ned ofhis abilitie, courſe of life, trade, and place of abode &c. 
which may unporte Rogaerie,that is both criminal and very pe- 
all to him, if he be ſuch an one in deede, and ſhall choole ta- 
ther to endure the penaltie of lawe, then to lye before Gol and 
his Mag#trate? If to this it be anſwered, that ſuch cæ amm 
on is without an; Ireplye, that this is but as it happeneth: but 
admit it ſo be, yet the matter is hereby nothing holpen. For as 
to this purpoſe , of being vrged to diſcouer hum ſelfe (which 
theſe men call accaſarg Jin a matter criminal ge perall,ie comes all 
to one paſſe: becauſe he muſt eithet holde his peace altogether, 
or confeſſe the truth plainly:(both which may — him to pu- 
niſnment) or elſe he muſt lie, whereby he gricuoully offendeth 
God, though not in ſo high — in perinrie, ncuer- 
theleſſe this bond of not ſaying vntruely before a Magiſtrate 
muſt needes be counted, a kinde of canſarive vrging ot a man 
(that hath any conſcience) to diſcouer matter of crime againſt 
himſelfe,ifhe be guiltie in deede, ofthat which is asked ot him, 

It a Sheriſe, Stewarde of Libertics, Recue, Bedell of Strayes and 
wayues, renigatherer. ſheepe- Reene, Baylrfe, Baylife of husbandry, 
or other accountant tothe Prince, or any great Lorde, be vrged 
by their ¶Auditour to giue vp their account vpon their oathes, 
as is viſually done: doeth not this (in caſe they haue done neg- 
ligently, ot decen fully) tend to beutay, ot if ye wil) accuſe them 
ſelues, in a matter nuiã to themſelues, and in it ſelſe cri- 
minall ? 

The Treatiſowrhimſelfe , though he bend moſt of his erds- 
nance againſt this point; yet when he had more exactly a liitle 
waded into, and weyed the matter; ſeemeth but onely to finde 
fault with /ifting generally (by oath Jof al mens thoughts, ords and 
deedes, and eſpecially (ſayth he in another place in matters, of life 
and death : which his Goes if he will not waiue and relinquiſh 
there is none (I thinke) in this Realme, that will impugne that 
his aſſertion, cither by colour of fave, or by rigour ofpratliſe, 

For cuen at the common lawe, oathes in matters criminal and 
penallto the parties , bee oftentimes neceſſartly to bee taken, 
when they are enioyned. For if A man ſur an appeale of mur- 


der againſt another; who will bee tryed by battaile, the d:fen- 
der 
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der that ts appealed ; mult ( before the battaile ) holding his ad. 
werſarie by the hand, ſolemmely ſweare thus : Heare this, you whome 
[ hole by the hand, who call pour ſelfe by ſuch a name; ¶ laue not 
felomonſly murdered your father, &c. ſo helpe mee Ged and all 


Saints. 
Of Oathes miniſtred at the Common lawe , — the dif - 


couerie of matter criminal and penal to the partic himſelfe; I 

finde theſe examples. One * ſworne of a [nrie , did after departe xt. 4 Ed.. 
om his fellower , In the meane time an other was ſworne im hu _ 

roome. But when the firſt returned, hee was by the Indges ex officio © 

examined , vpm his bocke oathe ; whether hee had talged wth the 

defendant or beene in his company, ſince he was ſworne . This (if he 

had confeſſed it) as it is an otfence, ſo had it beene very penall vn« 

to him. Newertheleſſe for his apparant famitof departure, hee mas 

committed ard fined, 


In an aftion * of Formedon , the tenant of the land was ſuppoſed : T. H. A. el. 19 


to confeſſe the atlion of the demandant by conin , and was ther 
examined by the Indres; and the comm being thereby foumae ; it was 
decreed there ſnonldbe no iudg ement and that be ſhould be puniſhed, 
by therr diſcretion, 
won an brought an appeale for the death of her huaband but 1Þ.3.h15.1, 
(4s it was ſuppoſed) by another name then ſhe had in very deede : vp- 
an which com, ſhe ſhould haue beene fined , and thereupon ſhe was 


examined 


A lurieaſter they were gone together , were ſuppoſed to haue : N. Ng. l. Ad 


receined a letter cu the behalfe of the defendant ; which inlaw is ſard . — 
te be a griewors fault, and tt is to be grienonſly fmed : yet all the Iu- a. 
roar ewere thereagon examined t pon their oathes, 

eA ' Sherife returned, that certa:ne witneſſes , who ſhould hane 1. 5. H. 6.11. 
appeared, were dead : whereof it was deſired, he might be examined, 
becanſe th: returnew.as razed and two of the witneſſes were ſaideto 
be alme , wher:of one was then in the Hall, and had his remaining in 
the Country. I here pon the Sherife wasex.mined which Priſot 
enformed : an i hee depoſed, thut the returne was made by a Clear ke, 
ani neithe by him, nor by his Vnder-ſverife:and that he knew two of 
thewitneſſis were lining, Now if he could not (with a good con- 
ſcience) thus haue cleared himſelfe vpon l is oathe; had not 


this crime of rade ind fa'ſe reine, becne vetie penal 
and 
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2 An Apologie of certaine Chad. 
and ſhamefull vnto him, being ſo directly contrary to honeſtie 
and to his oath,taken at the entrance into his office ? 

Aud it was(atanother time )ihe opimon of the whole conrt;ifthe 
parties in a cauſe had then had a day in courte that they might haue 
examimed them touching their coxin and lewdprattiſe, tending to de- 
feate another mau, of hus lar full atlion, 

They haue a ce:tainecultome in London, and it is allowed for 
good by the Common late of the Realme: * That if the de fendant 
thinks the plaintife haue made a falſe declaration in an atlion of 
debt; he may deſire to haxe the plamiife ſworne to the tructh of his 
declaration and ſball laue it. If the plarntife ſweare,the defendant is 
condemned : and if the plaintife refuſe,he is barred, And may not 
this delation of luch deciſorie aath, occaſion, and (canſatiueh) vr ge 
the plaintife (ſometimes) to diſoouet himſelſe to haue demaun- 
deda debt not due, which is diſhoneftie and wninſtice : ot (per- 
haps ) induce him to periutie, partly for filthie lucres ſake, & patt- 
ly that he may not ſeeme to haue diſhoneſtly demaunded, hat 
was not due vnto him? if then a priuate perſon, neucrtheleſle 
may ſodeferrean oath, but in a priuate money matter: how 
much more may a magiſtrate in apablike crime,thele doubts and 
perils notwithſtanding? 

And the like deciſorie oather be not onely teceiued in that Ci- 
tie alone, but alſo at the commen lame. For * when the defendant 
deſier, that the plaintife may be exammed,or ſworne, this ts peremp- 
torie to the plamntife im this point. and ſo ts the wager of lawe, ex par- 
te deſendentis. 

In an action of "detinue brought againit a Deane, for a cheſt ſealed 
with certaine golde, ſilner,and Charters in it,as being deliuered to lu 
predeceſſour; the Deane tendered his lam that is his oath) quod non 
detinet: and the opinion of the court was; that he ſhould hauc it. Now 
who ſeeth not, howe many wayes, this courſe may no leſſe in- 
duce men vnto periuric ? For doeth not common experience 
teach vs, howe readily , for atrifling piece of gaine,tradeſmen 
in buying and ſelling will ſweare falſely, or els cautclouſly, 
which is all one fault before God: yea 4 as no ſuch matiet 
is required, or exſpected at their hands? therefore howe much 
more ſtrongly may periurie bee feated, in a mattet of good 
weight; eſpecially when men by the yexation and lute of thei 

aducrlaries 
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aduetſaties are whetted on, and where as, they hauing ( a good 
while) ſtoode in deniall; their credits amongs other men, might 
otherwiſe be called in queſtion , and ſeeme to be impayred? 
And yet this danger that periie may perhaps enſue, is no ſuffi- 
cientrealonto change the common lawe, in this behalfe, Howe 
then can moſt of the Treatiſowrs arguments holde; which are 
chiefly grounded vpon perill of periurte; which (he faith) is 
likely a man will fall into, rather then haue his good name and 
heneſtie brought into queſtion, and hazarded? 

I haue alſo credibly heard, that inthe time of that Reuerend 
ludge Dyer, the court of Common pleas, examined certaine by 
their corporal oathes, touching a very lewde plat layde by ſome 
of them: and the names of the dealers pro & comra, in that 
cauſe, were ( as I remember ) Gremill, Pywe, and Hockam,which 
being ſo found out, was condignely alſo puniſhed in ſome of 
the offendours, both by perpetuall ne, and with other 
puniſhment. 


CHAP. VII. 


Wherein are conteyned anſweres to ſuch obieftions and reaſons, 
as bee made for proofe of a contrarietie or repugnancie in 
theſe oathes, unto the ſlatmter, lawes , or Cuſtomes of this 
Realme; and a Replie to the Treatifors anſweres , made 
wnto certaine obreftions, ſuppoſed likely to be made, in Iu- 
Stification of this linde of oath by the temporall lawer, 


N this Chapter I purpoſe (God willing) to 
anſwere thoſe poynts, which by the Treatiſour = 
or Note-gatherer ate brought, to perſwade;that 
ſuch oath ( as here we handle ) is eitherplaine- 
ly impugned,or cloſely contraryed by the lawes 


<2 temporall of this Realme, 


Vader this conſideration doe fall certaine bare affirmations 
about this matter; their r-aſons for this aſſeruon, andtheir an- 
ſrreres to ſuch obieflions, as ate by them ſuppoſed may be made, 
in defenſe of this kinde of oath, 

Among their bare affirm ations about this matter, I recken 
ſome things, which they imagine to be ſayde or practiſed, by 

N Eccleſiaſtical 
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66 An Apologie of certaine Cb. x. 
Eccleſiaſtical Courtes or perſons : and that which they af. 
firme, the common lave either holdeth or praQtiſeth on the one 
fide; or els on the other fide forbeareth to put in vſe, in this 
behalfe. 

To the poynt of practiſe by perſons and Courtes Eccleſiafti. 
call; are reterred thoſe the Treatiſowrs imputations; whereby he 
ſurmiſeth generall oather , forall a mans thoughts, wordes, 
and workes , to bee miniſtced by them: and that types the Ec. 
cleſiaſticall Indges onely tealouſie and ſuſpition , without any other 
lan full inducement precedent . Likewile that it is rendered in 
matters tending to lofſe of life or of limme. All which I haue 
elſe-where ſhewed, to bee very vnttue, and ſlanderous. Hirher 
alſo is to be reduced another ſpeech of the Trear:ſowrs : for 
whereas the defenders of this oath doe affirine it, as it is practi- 
ſed(bur not in ſuch a cathaliſ or wninerſallmaner,as he ſpotteth 
himſelſe at) to be warranted by the temporal lamete he ſaith; that 
this is a foule ſclander both to our lawes, and to the Inftice of our 
land 


The tructh or falſchoode of which his fon ie ſaying, will 
appeare; vpon petuſall of the next precedent, of this, and of the 
next Chapters following, And ſo will alſo theſe other his ſpee- 
ches to like purpoſe, viz. where hee calleth it, an alien jan 
tofore entraded, as a trowbleſorme gheſt into the houſe of our com- 
mon wealth, And where he ſaith, that as Sir lam Thorpe, by bus 
corrupt dealing, ſo much as im him lay had broken the oath which the 
king is bound to heepe towards his people : ſo the eccleſiaſtical! Iudęei 
prattiſomg in their Courts and tribunal ſeater, the ſelſe ſame uma 
and vnlawfull maner of proceedings, agatnit the kings people;comide 
not eſcape the ſemere ſentence of lawe pronoun ing them offen/ine bu- 
chers, and violatowrs of the hing, and ininrions d:aler; ag ayn/t hu 
Regalitie, crowne,and hingdon;e; and ſo conſequently, c. in a Pre» 
mwnire, X 

But for any teſtimonie of this corrupt dealing of Sir ian 
Thorpes ( which here hee ſpeaketh of ) ot of his hreabinę of the 
kings oath, and ſo ſeuere ſentence of lave paſſed in that reſpeR 
againſt his barcherie and wrolation of rhe kings Regalitie &c. 
though I haue ſought for it, yet can I not finde; neither doth the 

Bs Treatiſour 
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Treatiſonr giue vs any direction for it, His meaning herein 
(though couered with ſiye wordes ) is eaſie to bee diſcerned, 
through his vizard, For if the oath were made by the king 


© onely, how could it bee broken by Thorpe, and the king bee vn- 


blameable ? for no man is fimphe bound (by oath) to performe 
other mens integrities , and ſeeing hee chargeth eccleſiaſtical 
Indges, with the ſelfe ſame wninſt and vnlawfull maner of procee- 
Ange though his concluſion ( drawen from the likeneſſe be- 
tut theſe caſes) be onely this, videlicet, that they are thereb 
fallen into Premmnire : yet his very meaning, and what concii 
en was by him meant to haue followed thereon, by the former 
part of the compariſon, is made apparant, videlicet, a couert, 
diſloyall, and moſt lewde charge; as if ſome now had no leſſe 
broken the oath whichthey baue taken, howbeit procured or 
induced thereunto, by Indges and Courtes eccleſiaſtical . Butif 
ſuch Eccleſiaſticall Iudges haue neither indeuoured any ſuch 
breach; neither yet their pratliſe of the oathe by him here con- 
demned, bee impugned by any lave; then can it not bee auoi- 
ded, but that the Treatiſoxr (in very deede) had ſuch an vn- 
oa and ſlaunderous purpoſe and reach, in his words afore- 
ayd. 

Tothe ſecond degree of their bare affirmations, ſuch 2 
ches of T emporall Courts pratliſe, or forbear ing to pracliſe(as theſe 
following bee doe belong, videlicet, that ſuch a generalloathe or 
ſuch lhe ex of ficio, WAs neuer offered nor taken; tor you may per- 
ceiue. he is not reſolued throughly ; whether of theſe two hee 
had beſt inſiſt ypon, or take for his iſſue: And that, the common 
lawer haue ener reiefled and impugned it. Likewile, that it was 
newer put in we by any Cin AMagrſtrate of the land, but as it is Cor- 
rupth crept m amongſt other abuſes by the ſmiſter practiſes and pre- 
tenſes of the Romrſh Prelate: and Clergie- men. hich aſſeuerati- 
on, as it is(in that part) yoyd of all likelyhood, where it is ſutmi- 
ſed chat the pracliſe & pretenſes of Clerg te- men, did firſt ſhoulder 
this oath into Cu ot Temporall Courts: fo is it yet, an implied 
Kind of conſeſſion; that it is not ſuch a» Alien to the Cimillpollicie 
ofthe Realme,nor by it wholic reieSed & impagned,;as in his trea- 
tiſe he entern vs (lrangelic in hand. Bei des chat, uc h ane jẽm 
is flat repugnant & cemradteric, to] Note- Catberer;who vi —_ 
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that it was neuer ved here to malę men accuſe themſclues : for by 
this accuſing he meaneth giuing of oaths to detendants, touchin 
diſcouerie of ſome their one offences, Laſtly, that where / 


Chad. y. 


of life, lbertie, or good name may enſue; the Common ſam hath for. 
borne oathes, As tor loſſe of life, it is yeelded to be true, which 
he here faith : but not ſo, for the other two. tor the Starre-cham. 
ber (being a Temporallor Cuil Court) impoſcth oathes, where 
both infamie may and docth follow for puniſhment; and where 
hibertie is reſtrained molt often by impriſonment, and lometimes 
alſo by baniſhment, 

Vnto the other head of their bare affirmations, which is, what 
the Common lame holdeth,in this behalfe: ſuch of their [peaches 
as thele following, doe appertaine, widelicer, to grue 04th (they 
meane to the defendants) mcanſes of hfe and death, is contrarie 
to the Initice of the lande. This, albeit, it no way impugne any 
practiſe Eccleſratticall : yet is it flat repugnant to the Note. ga- 
therers aſſertion, ſpoken vnto in the ſecond part. Agayne, that 
the Common lame haue not appoynted an oath to her vſed, but accor- 
ding to the right inſtitation thereof: and that in canſeſ capitall or cri- 
minall, theſe lawes neither vrge by oath, nor force by torment, a thin 
mo#t cruell and barbarow, and therefore agaynſt torturing, he al- 


—Acageth matter Forteſcue in his booke De landrbue leg uns Angle, 


It is wholie beſides my purpoſeeuhertoauow or diſauo here, 
the courſe of finding out tructh by torture yet much might on 
both ſides (probable) bee ſayd therein, both by reaſon, and allo 
by graue authoritie, 

That the defendants oath in cauſes capital, neither is vſed 
nor allowed by the lawes ofthis Realme, I doe yeeld vato him, 
as afote I haue ſayd; but for torture, let me neuertheleſſe put him 
in minde. that it may perhaps be thought of very hard, to haue it 
thus affirmed; that the of ſuppoſed Caprtalloftenders, 


not only vſed in Campes, but alſo (within the Marches & prin- 


cipalitie of ale) euen in time of peace, well warranted by het 

Maueſties inſtructiont, and by Act of Parliament, & in the Tower 

Landon for matters of treaſon: ſhould all of them be accounted 

abſolutely contrary to lame; or (which is more) to bee courſe: moſt 
cruell and barbarous, 

The other poyntthereof,whichis of not vrging a _ 
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by oathe in any cauſe criminal; is the maine point here trauerſed 
betwixt vs; and therefore may not be caried thus away by him, 
petitionem primeipry, without ſome ſound reaſon, 

All cheſe aforelayde ſpeaches I doe muſter amongſt their 
bare affirmations ; and haue the longer ſtoode ypon them, be- 
cauſe rhemiclues doe not fo much as aflaie or vndertake to 
prooue molt of th, by any colourable argument ot authotitie: 
& for that the reaſons, which they tacke on, vnto ſome of them, 
doe not hang together by any conſequence; and for that diuets 
ot them might bee granted, without any detriment to the cauſe 
which wee defend. for they be but v auntarie ſpeaches, let ſlip 
at tandome. this therefore commeth vnder his miſtaking of the 
ttue iſſue. yet they be ſuch, as ſeemed not vnmeete to bee men- 
tioned; leaſt (if the ¶Author of them doe happilie holde them 
for ſound reaſons) hee ſhould complaine to haue a piece of 
wrong offered vntohim, for that all his booke was not ſpoken 
vnto, and anſwered, 

Next doe follow thoſe their reaſons to be diſcuſſed, which 
they take from the /awes of this Realme, and firſt concerning 
ſuch of them, as be made out of Statutes; and afterward we will 
come to their booke caſes, That which hee ſpeaketh of CMag- 
va chartaalbeit he handle it laſt. yet for the ancientie, ſeemeth to 
deſerue the firſt tanke. he auoucheth no particular — thereof: 
but taking (as graunted) a contrarietie (belike in his opinion) 
not trauetſable, to be bet ixt proceeding by this oath, and the 
ſayd Statute; he onely (in high wordes) telleth vs, of a moſt iuſt 
curſe of Anath:mat»2ing, laied by the Biſhops then, ag aint all wilfmll 
infringers of that Charter. If I ſhould geſſe what poynt thereof 
is, which hee intendeth to bee ſo contrary to theſe oathes ; I 

would take the nineteenth chapter thereof(if any) to bee meant: 
both becauſe putting to an oathe is there mentioned; and for that 
I haue heat it (to like purpoſe) alleaged by ſome other, How- 
beit the Treatiſour having farre bettet inſight (as ſeemeth) in 
lawe, then hee that ſo alleaged it; thought good to skippe it 
ouer, without all allegation; for feate it would not ſo wel helpe 


his turne. The wordes are theſe, videlicet, No Bail:ffe ſhall from * Vagra charaa, 
bencefoorth Put am man to his open lare, nor to an oathe, pon hes als, 
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owne bare ſaying ; without faythſullwitneſſes, brought in for the 


ſame , I mult confeſle, that theſe wordes are ſome thing too 


obſcure and darke for mee to vndetſtand, what is piu iy and 

reciſelic meant by them. and ſo much therather, becauſe I 
— not the vſage afore that time; hich( thereby) was ment 
to be remedied : except I ſhould coniecture, that the bare ſay- 
ing (there) ſpoken of, is to bee referred to the man, that taketh 
the oath, and not to the Bailrfe: and then would it ſceme to e- 
Nabliſh that practiſe, which is vſed in waging of lame with two 
or more witneſſes or handes, concurring * oath that ſwea· 
reth. 

Ho ſoeuer it be (in verie deed) to be vnderſtood; it is ea- 
fie inough to gather, what can not be meant by it . Fuſt there - 
fore, it cannot any way be extended to proceedings and courtes 
Eccleſiafticall, for whatſoeuer is in that Stature graunted, after 
confirmation of the Churches liberties (except it bee otherwiſe 

lainely expreſſed) is referred to Courtet and matters Temporale 
— which and cauſes eccleſiafticall (as is noted afore) 
there was made both in thoſe times, and alſo long after ; a plaine 
ſeuerance and diſtinction, in the groundes of their ſcuerall au- 
thorities, and iwrediftions, fo that the one was called the Kings 
Court, and the other a Spirit uall, or Court Chriſtian. and there- 
fore as nothing was in S ane we graute d, but confir- 
med onely, vnto the Churchef England: ſo is it to be iudged on 
all handes, that the king mA not make lawes there, to re- 
ſtraine the courſes of eee. becauſe it could 


not be without diſanulling and teuoking of that which imme- 


diately afore (euen by the ſame ¶Acle) hee had firſt of all confit- 
med vnto them. | 

Secondly, a Bailife onely, mentioned, which ſhou!d 
put or not put 4 man to bu oath; cannot well and properlie 
be vnderſtoodot any, but of ſo i e er temporal. 


Thirdly, theſe wordes are no — appliable, to the practiſe of 
courtes eccleſiaſtical: tor albeit vnder the name of Haliſe an Or- 


dinarie might be vndetſtood (which were very har ſh, nſomuch 
a8 a Bailife is but a Reene of a Baile or Libertie) yet is it not hole 
den by any la we eccieſiaſticall; that vpon an Ordmaries owne bare 

ſching, 
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ſaying , whether he haue witneſes after to bee produced or not; 
a man may bee put to an oath, for there muſt bee ſome bettet 
mattet of inducement, to open way to the enguirie, where- 
upon the oath enſueth. 

Laſt'y, this ſtature will rather hurt, then helpe forward theſe 
mens purpoles, if an Ordimarie might here be vndetſtood by a 
Baylife. becauſe (if Iconceiue the matter aright ) by this is im- 

yed; chat ſo an Ordmarie be able to — good witneſſes; 
he may then pon hrs bare ſaying put a man to bis open ſ ame, or to 
an oath, But hereupon would tollowe, that Criminallproſecation 
without amy accuſer or other partic, and ſo ex officio mers; yea 
and without apy preſentment too, may bee lawfully admitted: 
and(which is moſt to our preſent purpoſe in handling) that 
an oath ¶ in ſuch cafe ) by him may bee impoſed, in any mat- 
ter aſwell Criminallas other. For heere is no diſtinction made 
of any one kinde of cauſe from another , and they which 
alledge it, doe bring it to impugne proceeding by the deſen- 
dants oath, againſt crimes, | 

The allegation of the Treatiſow out of the ſtatute of 
Me lebridge or CMarleborongh falleth next in time to bee 
conſidered : the whole wordes * whereof are theſe : none from 
hencefoorth may diftreyne his freeholders, to anſwere for their free 
holder, nor for any thing tonching their frecbolde, without the kings 
writ : nor ſhall canſe hs freeholders to ſweare againſt their willes, 

for no man may doe that, without the kings commanndement. But 
the Treatiſour leaueth out the firſt part which ſheweth, howe 
the ſecond that he alledgeth, is to be vnderſtoode. And becauſe 
(like the [1pwing with her dinerting cties)) hee would leade vs 
further and further from the mattet { herein) chiefly to be re- 
ſpected: or for that he thought wee would make ſome aduan- 
tage hercof; he ſaich, that the hg commanndement importeth 
here thus much, viz, according a & Inſtice of this Realme; 


and forthis quoteth a booke thus: 2. R.z. | 

The booke he meaneth (as I geſle )is1n* theſe words: where- * Micha.R.z. 
ſoener a man for offence niſÞriſion or otherwiſe is to make fore er re- 
demption all the [uſtices agreed, that thoſe Inſtices before whome he 
Was committed , ec, ſhould take ſaretie and pledges for the fine, 
Cc. and after by their diſcretion they ſhould aſſeſſe the fine , avd 


: Marlebr.53. 
Hz. cap. 22. 
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not the king in his chamber; nor atherwiſe before him; but by bu 
Inſtices . and ſo 1 the kings will ( in flatute ) to be talen, vu. by 
his Inſtices and his lawe,which to ſayin effett is all one cc. Whete 
you ſee, that the booke ſpeaking of /witices (vn. the men be- 
fore whome the conuiction was made) he referreth this to the 
Iuſtice of the land. 

But though it be neither off nor on, to our Principall pur. 

le; neuertheleſſe it ſeemeth, this booke is not truely applied 
— him vnto this ſtatute: and that by the kgs commanndement 
in the ſtatute; the kings writ is to be vnderſtood, (as in the fuſt 
part of that ſſatute is plainely expreſſed) rather then any detet- 
mination or Att of his Iaſtices of the Bench. 

Touching the ſtatute it ſelfe; the wordes doe euidently ſhew, 
that neithet oath in cauſe criminall, nor any Court Eccleſiaſtical 
is thereby meant, there is onely forbidden, that /ords of manor; 
ſhall not inforce their Freeholders that holde lande of them, 
whether it be by diſfreſſe or oathes, to anſwere in their Courtes 
baron, touching the eſtates they haue in their landes. becauſe 
neither the /ordes owne courts ( in ſuch a caſe) be competent ot 
indifferent, for feate of ynlawtull euiction; nor the goodneſſe 
or weakeneſle of the ſtates men holde, are meete to be fiſhed 
out by their owne oather in ſatis faction of their lordes greedi- 
neſſe, to haue their lands: except the king by his writ (hall ſo e- 
ſpecially command, And yet hereby wee «= the ſtatute leaueth 
it at large at the kings pleaſure, to warrant cuen this courle : and 
therefore this is not ſimply via, but inconuenient onely, for 
lords ſq to vrge their tenants, 

He alledgeth further (againſttheſe oathes) a ffatute (as hee 
ſaith) made 43.Ed.3.ca.g. that no man be put to anſvere without 
preſentment before [nſtice,or matter of Record, or by due proces, or 
by writ originall after the ancient lawes of this land. 

But I doe finde no ſuch ſtazare either in that yeere, or in any 
other like number of Chapter, of that king and that Parh- 
ment which he voucheth, hat not ſo many Chapters, But ad- 
mitting it, what is this to proue an ynlawtulneſle of oathes mi- 
niſtred vnto detendants in matters crimmall, whereof there 18 


no ſhadowe of mention? it rather ſpeaketh of matters that 


ought to goe afore proceedings criminal at the common lane. 
an 
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and what makes this againlt Court Eccleſſaſticall? woulde hee 
haue them to proceede in the ſelſe ſame maner, that commen 
lawe courts doe? hee might aſwell exact of them, /ndifIments, 
and afterward tryals by [aries of twelue. and yet Eccleſiaiticall 
courts put none to anſwere, but ypon moe then one of theſe, or 
at leaſt that which is equiualent at that lawe , ynto theſe at the 
common la we. For firlt, courts Eccleſiaitical haue great vie of 
preſentment: and complaints or denunciations before the partie be 
called to anſwereʒ as is ſhewed in the ſecond part. Then the de- 
fendaar is not called neither, but by duc proceſſe; as by /etters 
miſſine,or by attachment in Courtes of Commiſſion; & by Prima. 
rie citation, in Ordinarie Conrtes : which haue a correſpondence 
vnto original writs at the cõmon law, So that of foure matters, 
wherof ſome one or other of them is thereby required; three 
of them be vſed in Eccleſiaſticall proceedings againſt crymes, 
His next proofe (of this kinde) coming to be diſcuſſed, is out 


of the'preamble of a ſtatute of king Henry j 8. which preamble * 1. f 


(for breuitie ſake ) he omitteth : yer hee omitteth not to gather 
therefrom,that which was neuer ſcattered,viz,ſo we ſee ( ſaith he) 
that wnder cloked and conert termes (ef Canonicall ſanttions,viz. 
vſed in the ſtatute 2. H. 4.) the clergie men vſurped ( uninith) 
in iſdic lion oner the people miniſtring vnto them captions and ſnar - 
ling Interreg atories : and ( as it ſhould ſceme by hiſtories ) upon oath, 
contrary to the true meaning of the lave and lawe-makers, and 4- 
$ainit the right order of Inſtice and all good equitie : impag ni 
thereby the rojallprerogatine, the imperiall Crowne , the Prime 
ſeepter Jawer, and policie of this kingdome: for which cauſe he ſait 
it was repealed, Theſe be imparations of great and high mat- 
ters; which he auowcheth to be by ſuch oat impugned , v hich 
though he ſay we ſee by that preamble (though indeede hee 
would not let vs ſee it) yet when all is caſt vp, his proofes are no 
more but thus, viz. as it ſhow/d ſceme; but how much hereof may 
( intrueth ) thence be ſeen: either plainely, ot by any ſceming; I 
would the cleareſt ſightedof that opinion, would take the paines 
to peruſe; that hee may withall diſcerne, wich what vpright 
mindes and ſinceritie, of his chicfe complices doe write 
of this matter, 


For the very true and onely cauſes of repeale of che Hamme 
L 
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of herefie, 2. H. a. by the preamble of the ſaide ſtatute 25. H. 8. 
(nowe likewiſe ſtanding alſo it ſelſe repealed) are aſſi gned to 
be theſe,viz,the not declaring thereby what ſhould be hereſie. The 
terme of Canonicall ſanttrons, and other termes thereof, ſo generali 
that the beſt learned conlde ſearſe awyde the danger of hereſie , if 
he ſhonld bee examined vpon captions [nterrogatorie; : the unrea- 
ſonableneſſe of being put to leſſe of life &c. vpon ſuſpitton, and 
without accuſation or preſentment: whereas for trea/on it muſt 
bee wpon preſentment, verdit?, confeſſion, or proces of outlam rie: 
and, for that ſpeaking or doing againſt the Canon; Cc, of Peper 
(being but hamaine, yea, and many of them contrarie to the 
kings Prerogatme Royal) 1 by the ſayde Canons, made to hee 
hereſſe. ſo that there is note word mentioning, much lefle 
tending to the condemnation of mini ting — no not ſo 
much as in the crime of hereſie, which is capitall : nor yet 
any of the other great thunderclaps which the 7 reat:ſowr pre- 
tendeth he ſawe or heard of in that Preamble, againit cathet m 
ſome criminal canſes. 

To this purpoſe he woulde haue vs further note, that the ffa- 
tute of ſixe Articles doth not enatt nor allowe, but that it ſeemeth 
rather to diſallowe, and reteft theſe oathes, Why Sir, it ſpeaketh 
not of them at all: and can you therefore gather, that # 
doth not allowe, but rather diſallowe them? you might ſo reaſon 
__-_ them, from all the ſtatutes that euer were made tou- 
ching any different matter whatſocuer, But ( ſay you) it ſee- 
meth rather to di ſalome them: is not this ſeeming a ſound de- 
monſtratiue argument, to ouerthrowe a courſe ſo long and ſo 
manifoldly vſed, and that inthe courts of both ſortes? but 
why doth it ſo ſeeme ? forſooth, becauſe the king us by that ſta- 
ture authoriſed to direft Commiſſions to Ordinarres and others, to 
tale information and accuſation,by the oathe 1 of two ſufficient per- 
ſon: at the leaſt, or by verditt of twelwe men. What then? there» 
fore the examination of the partie ypon his owne oath ( when 
he is found out) becauſe it is omitted, is difallowed? Though 
this looſe reaſon ſhould followe; yet none oath ſhould theie- 
by bee touched, other then miniſtred in matters of hereſe. 
But if he mightreaſon thus: becauſe thoſe Comiſſioners might 
beginne — grounde their proceedings done by way — 

Ipecl 


part. 3. proceedings in Courts Eccleſratticall, 77 
ſpeciall enquirie in proceſs punitins, vpon ſuch information, ac- 
cuſation, ot verdri#; theretore they might not proceede after= 
ward, according to any courſe ofthe lawe eccleſtafticall : then 
might he as well alſo argue, that they might not deale ypon an 
heretrques owne voluntarie confeſſion . for confeſſion is no more 
mentioned in that Statute, then the defendants oath is. But what 
if that Statute had expreſlely diſallowed that oathe, is it not 
nowerepealed? and is it woorthie to bee alleaged, ſeeing hee 
elſe-where chargeth it, to be A blaudie and cruell Statute? I per- 
cciuc it is vetie looſe and badde ſtuffe, which hee will not take 
holde of; where hee may haue but as much as a ſhadowe or 
glimpſe ofany thing to his —_ May it bee thought, that 
any man of iudgement can bee (in deede) ignorant; but that 
ſuch ſliatpe and pregnant concluſiant, as throughout his whole 
Treatiſe he infetteth; cannot (poſſiblie) be grounded ypon fo 
feeble and ynconſequent premiſes ? yet hee ſticketh not ypon 
theſe allegations afoteſayd, euen as it hee tooke them for 
and ſound arguments; 4s 4 well-willer of Ordinaries,to diſſwade 
them from further pratliſe of ſuch oathe ; lait they bee found there- 
by, nit onely umpug nerſ of the Roiall Prerogatine hut diſcredited ſur- 
ther by the breach of them owne oathes, taken to the Q neenes ſupre= 
macie, 

Neuertheleſſe, leaſt Ibe miſtaken by any, it is to be remem- 
bred,that he (commonlie)limiteth all his hore concluſions with 
ſome warie wordes of teſtraint, as theſe, videlicer, ſuch oatlu, and 
ſuch lhe, & c. alwayesconueying vnder them, a reference vnto 
generalloathes, according to his firſt vntrue iſſue, Well. chis hel- 
peth his cauſe neuer a deale. for if none of his reaſons brought, 
doe ſo much as ouerthrow thoſe vureaſonab le oathes (which are 
by no man defended) howe much leſſe can they touche thoſe 
particular oathes to matter in fact onely, that we doe reaſon and 
treare of ? ; 

The reaſons which he ſetteth downe as taken from the Re- 
ports of the common law, doe now follow, which are partly by 
er g ſome exampleitho oaths be there vſed: & partly 

y auouching ſome caſes, ſeeming vnto him, to inferre a cõdem- 
nation of defendants oaths,in any cauſes — he come 
- co 
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| to the firſt oftheſe two, there bee ſundry concluſions propoun- 

* ded by him: for proofe whereof, all his eporti out of the Common 
lare, be laied downe, Euſt, that he may (as he ſaieth) deliner ou 

lawes & Inſtice of our land from ſo ſoule a ſlander ; as that they ſhould 
bee ſayde to allowe of ſuch Catholiqne oathes ; Next, to aſſure others 
| > (like as himſelſe is ſure) that ſach a general oathe, or ſuch lke ex 

4 officio was neuer offered by any Magiſtrate, nor taken by am ſub. 

| | teft, by amthoritre of the common lame. Thirdly, that the Common 


| lawes hane not —_— ed an oath to bee vſed, otherwiſe 
then according to the right inſtuution thereof, and the godly rules be- 
d 1 fore (by him) remembred: What thoſe rules are, I haue noted 
1 in the Epiſtle to the Reader, Nowe if by theſe wordes, videlicet, 
f (ſuch like ex officio) he meane onely ſuch generall oathes, as afore 
he had (vnttuely) imputed to Ecclefiatticall courtes; then will 
I not traverſe any of theſe concluſions, whether the oath ſhall 
be miniſtred vpon the Judges office onely, or at a parties inſtance, 
Yetypon view of his proofes for them, which ſhall followe; 1 
. would the Reader might be pleaſed to conſider; whether I had 
not iuſt cauſe to put them downe for bare affirmations vnacc om- 
panied (in trueth) with any reaſon, Fourthly,thoſe booke caſes 
are brought, toſhewe; that the common lawes, yea the common 
wealth it ſelfe hath euer reiefled, and impugned this maner of ſwea- 
ring, whereof wee nome intreate, as a thing vnlavfulland inturiow: 
But this laſt wee may not ſo eaſilie yeeld ynto him, Without be- 
1 — trueth; as we yet (verily) take the matter. 
x The examples then which hee bringeth in proofe of thoſe 
v concluſions, and withall to ſhew how oathes bee miniſtred at 
the Common lawe, are 0 — TE betwixt Prince and ſub- 
teft, or betwixt ſubielt and ſubieft : of defendants waging their lar 
in perſonal attions, with two other ſwearing with them : which wa- 
ger i neuer admitted, where there is witneſſe (though tut one) or 
matter of recorde, or the parties owne hand writmg : of a tenant in 
areal action wagmg his lame of non ſummons, for ſafegarde of hi 
lande, as haning none other way to reliene bimſelſe agaynſt the 
falſ* returne of the Shiriffe : Of examining the garniLours, re- 
turned (when the plaintife reconereth in a Scire facias by default) 
vpon an action of deceipt, brought by the defendant agamſt the 
Sbiriffe : andof a Tenant in a Precipe of land, caſting an r 


| 
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of the Kings ſermice where the Eſſoigner ſhallſweare,that it i no fas« 
ned excuſe. 

Out of theſe being graunted vnto him, I ruſt neither hee, 
nor any Logician inthe world, ſhall be able euer to drawe any 
ſound reaſon ſo much as agaynſt thoſe generalland Catholique 
e«thes,with which (throughout) hee chargeth Eccleſiaſtical 
Courtes, howbeit very vniuſtly. but much leſſe agaynſt thoſe 
ſpeciall oathes of defendants in {ome criminall cauſe, whereof wee 
here iatreate, for the reaſon from theſe, muſt thus of neceſſitie 
be gathered : theſe oathet are v/ed, and are lam full, therefore the vſe 
of oaths in any other ſort as vnlawfull, 

Therefore to preſle vs yer further by ſome examples out of 
that lawe, hee ſaieth : It bath wholy forborne to miniſter oathes in 
criminal cauſes . for that in wiſedome it was fireſcene ( by reaſon 
of mans frailetie) what danger of pertarie a man was hikglte to fall 
into for ſafegard of bus life, Fs preſernation of hus libertie, credite, 
and eſtrmation, 

The great preſumption and danger of periarie, if a man 
ſhould be ſworne in acauſe Capitallynto him, I can eaſily yeeld 
vnto. and that the ſentence out of Jeb (to that ende) is very ap- 
polite, but for auoyding ſome reſtraint of his Abertie for a time, 
or forthe onely retaining of his woonted credite and eſtimau- 
en, that a man which hath any feare of God at all, or but any 
ſlender ſparke of godlineſſe and true religion; would wilfullie 
(through — — his owne body and ſoule into hell; 
neither lame, nor yet any nation in the world, that I can teade of, 
did euer preſume. 

And if great likelyhood and doubt ofperiwrie be ſo effectu- 
all a marine for all wiſe Magiſtrates to forbeate giuing of an 
oath : then muſt he alſo — _ oaths, in moſt of the ſayde 
examples by himſelfe afore alleaged and commended. for who 
is ignorant, but that (in molt men) there is more danger 3 
inrie by (wearing about debt and detinue to ſave their goods, then 
for their good name, as is ſome what touched afore ? Hereupon * vide . 
then all wager; of lame, ſhould bee vnlawkull, yea not onely for 
gettin garkeeping of goods; but eſpecially for /ands, this danger 


of mens owne perixrie is apparantly great; in that it is much 
more common to ſaborne others thereunto, for this end;then for 
L 3 preſer- 
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preſeruation either of /bertie, ot of good name and honeſtie, when 
theſc happẽ to be like wiſe queſtioned, fo chat, for danger & pre- 
ſumptiõ of periurieʒthe tenants oath of non ſummons (who is otlhet- 
wiſc tolole his /ard)[hould not be admitted by his owne teaſon. 

Againe, if this teare and doubt be ſo forcible and neceſſaty a 
ground of ſotrbeating to miniſter oath+ then what wil the Trea- 
tiſour ſay vnto thoſe wagers of lam allowed of, & made (as by the 
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tiſes were vpon their intention,examined by their owne oaths; & 
the defendants alſo were permitted to wage their lawe ? doe not 
theſe croſſe-oath;inferre periculũ periuri eithet on the one ſide, ot 
the other(ſceing thereupon oath may be againſt oath, either di- 
rectly or by implicatiõ) much more then any oath doth, whether 
it be general or ſþectal,in criminallcauſes,that he or others do im- 
pugne ? Furthermore in theſe wagersof law vpon actions of debt 
or detimue, ot in attionsrealthis danger of periurie is inforced, not 
only by the conſidetatiõ of; extraordinarie care, which moſt mẽ 
haue, of keeping, or getting goods & riches by hooke or crooke; 
but ſomwhart allo in regard oftheir owne worldly credites and 
honeſtie; it the retaining of that bee of ſuch moment, to induce 
periurie, as the Treatiſeur imagineth. For when one of theſe de- 
fendams,hath(a good while) ſtoutly & pabliguely ſtuod in deniall 
ofthe matter, for which he is ſued: will he not take it to be a te- 
proch vnto him, to haue it diſcouered (by his refuſal to ſweare) 
that he hath ſo confidently & ſo long auowched an vnttueth, e- 
uen to defeat another man of his due and right? and therefore by 
all likelyhood, what to auoid loſſe on the one (ide, and ſhame or 
obloquie ony other; wil ſcarcely ſticke, to hazard an varrue cath, 
Laſtly, it is both lawful & recciued by practiſe alſo,when* Ja- 
ries for trials of matters berwixtman and man, or vpon life and 
death, cannot agree within the time ofthe abode of the [uſt rces 
of eAſſiſes in that Countie; that then they ſhall be caried along 
with the /x{gesin cartes; till they ſhall all condeſcend & agree; 
and in the meane time they are to bee kept from all meate, 
drinke,and candle light. and may not this courſe, drive ſuch of 
them, as cannot ſatiſſie and conforme their owne conſciences to 
the reſt of their fellowes ; to yeeld (at length) cucn vnto dam- 
nable and wilfull peririe, rather then miſerably to famiih, and 
to 
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to periſh for want of foodeꝰ 

We may therefore conclude, that euery preſumption or pe- 
rill of perinrie ought not to be holden ſufficient; to take away 
the vic of oathes ( otherwiſe being expedient) from amongs 
the ſocieties of men, 

The Treatiſour bringeth one other example of oather, out of 
the reports of the common lame: it is the vicar of Sataſh his 
cale, 2. H. 4. by which (he faith ) the vnlamfull impoſing of an oath 
vpon him appeareta,But it is not any vn/avfalneſſe ( hmply ) of 
impoſing an oath that there appeareth , or which was condemned 
by deniall of a conſultation ; neither was it impoſed , bur 
voluntarily taken: but it was, for that the Popes Collettor (ho 
had in England no iuriſdiction) did conuent the ſaid vicar afore 
him eccle/iaſticalh (at the ſuite of the Deane of Windſor ) for 
breaking his oath taken afore the ſayd Collettor, ro performe the 
condition of an obligation, that he the ſaid vicar had entred in- 
to, which is a temporall cauſe, What then doth this make a» 
gainſt eathes impoled vpon defendants in {ome criminall caules? 
For I truſt (though the Collector had vnlaw fully impoſed it) the 
Treatiſour will not thence reaſcn thus mightily againſt vs, viz, 
This was an impoſed oath in a cinill cauſe , but it was vmlam full, 
therefore all impoſed oathes in am criminall canſe are alſo unlawe 
ful: Fot this reaſon is ex merii particularibus,& hath quatuor ter- 
minos : & beſides, is a fallacie of the Accident, Seeing is was not 
therefore vnlawfull becauſe it was impoſed; but ypon the other 
grounds alone. Hitherto touching examples of oathezs, alledged 
out of the reports of the common lawe. 

Now follow theſe reaſons that are vſed, as for amore direct 
condemnation ( by the common lawe ) of oathes impoſed vpon 
defendants,in ſome Criminall caſes : in which behalfe, the Nete- 
gatherer laith ; that memo tenctur ſeipſum prodere, is the common 
cuſtome of England. I will not greatly ſticke with him herein, ſo 
it be truely vnderſtoode, albeit this max:me being taken nototi- 
ouſly out of the Interpreters of Ciuilli and Canon lawes : Ithinke 
he would haue much a doe to finde it ( by any booke of the 
common lune) to be the common cuſtome of England, 

It is true, that when a mans owne fault is ſecret, and not any 
way bruted and publiſhed abroad: he himſelfe is not bound by 

L 4 lawe 
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lawe to make confeſſion thereof, to any Magiſtrate or officer Ci- 
wil or Eccleſiaſticall; whether he be vtged to ſweare thereupon, 
or otherwiſe, for in ſuch caſe, it is ſimply ſecret. and the CMagie 
ſtrate (except he ſhoulde miniſter a general/ oath, like vnto the 
Popiſb charge at ſhrift, not warrant any lawe) cannot poſ- 
ſibly in ſpeciall or particular manner interrogate him of chat, 
— 5 neuer heard, not once dreamed, 

But if a man be once diſcouered thereof by Preſentment, de- 
wwxciation, Fame, ot ſuch like, accotding to laue: then is not the 
fault fimply ſecret, but reuealed ( in ſome ſort) abroade, ot to the 
Magiſtrate, who for auoyding ſcendallto Chriſtianreligion,and 
for rcformation of the partie, may thus engqurre of the offence, 
to ſee it redreſſed, and puniſhed. andtherefore tothe former 
maxima mult be added — much; ſed proditus per denunciatio- 
nem, Famam, oc. tenetur ſeipſum oftendere. Any more exact ot 


: eren. xy further diſcuſſing hereof, is not of this place: I doe * therefore 


Iran. c. 


L. Aſﬀifar, 
49. F. 3. 
AA. fol. 316. 


reſetre the reader, to the places of this eApologie here quoted 
in the margent, 

The onely caſe carying any ſhewe or colour of condemna- 
tion of aathes in any cauſe criminall, at the courſe of proceeding 
by common law;is alledged by the Tyeatiſou out of the *booke 
of Aſſiſer. there, certaine returned of a /wrie, being readie to be 
empanelled with others, were challenged : ſome of them, for 
that it was ſuppoſed they had declared the right for the one partie, 
and not for the other: thereby ( as it were) telling them verdift a. 
foreband: And other ſome were challenged to be of Counſel or ſeeto 
the partres. Nowe it is thereupon further reported; that ſach 
of them as were ( in the firſt reſpett ] challenged; were ſworne to 
fine enidience to the Iurouri: and that it ſhall bee ſo in like caſe, 
where the challenge ſounds not in reproofe or diſhonour of them. 
but for thoſe nhich were challenged, that they had receined mo- 
wey of thepartie; this e was tryed by the tryours, with- 
ont — any enidence by their owne oather, Canſa qua ſapra. 
whereby hee woulde gather , that an oathe may not bee giuen 


in any cauſe at all, where the parties owne boneftie may be 

touched, 
But he migl. t with better reaſon haue gathered( out of; former 
hereof, becauſe it 2 


part of this caſe) the very comradiflorie 
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ſmall honeftie, for any man, (in ſome ſort)to offer himſelſe to be 
ſworne as a» imdrfſerent Iur our : when he is (indeede) vnindiffe- 
rent, & his iudgement fo foreſtalled;as that he hath taken vpon 
him to ſcan the tight forthe one partie, before hee be ſworne,or 
haue heard the enidence for the other. yet neuettheleſſe theſe 
chalenged perſons were put to gize enidence (hereof) to the Iu- 
rowrs, vpon their corporalloathes, 

C6cerning the other perſons(chalenged to haue receined ſome 
money or fee of the one partie] that it was thought good, that they 
ſhould not be examined by oath hereof; (becauſe it was a matter, 
that might tend to their reproch and diſbone ftir) cannot inferre 
this generall concluſion,viz.that in no cauſe whatſocuer, a man 
may be put to an oath, whereby his one turpitude and diſho- 
2 be diſcoueted. For this was, but in a particular point 
of chalenge, where the perſons challenged were no defendants, 
but came in to be [wronrs , a kinde of try and [ndges; and a- 
gainſt home, there was no lawfull inducement for the Judges, 
to impoſe ſuch earth; other then the challengers owne excepti- 
on. But that is not ſufficient to caſt over the clearing or proo- 
uing ofthe point obiectedʒ ypon him, that is challenged, and ſo 
from the challenger ; who (by lawe) is to come prepared, 
and to make proofes of his one intention, which hee affir- 
meth : becauſe nemo preſumitur malua donec contrarium probetur, 
and therefore the putting of the tryall of the challengers aſlert 
on here, vnto the tryomrs: was a fauour done vnto him, by che 
Tudges : more then the Ciuil lawes (vſed abroad in other nati- 
ons) would haue admitted. For he that will except, muſt(at his 
owne peril)of looſing the aduantage thereof, without any helpe 
of the /ndge: office or of the parties owne oath,be able to prooue 
his exceptions, And therefore , if this very caſe had bene in a 
Cinillorin an Eccleſiaſticallcourt , that is guided by thoſe two 
lawes : the parties to challenged, yea, though had bene 
Accuſers or witneſſer, and much more being returned for /uronrz, 
who are a kinde of Recaperatores or Pedanei Indices; ſhould not, 
ne are bound to anſwere ſuch exception touching their crimes, 
ypon their one oathes. 

For further declaration of which point, that when an anſwere 
in a criminall cauſc oughtto be made by yertue ofa mans _ 
M an 
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and when it may be refuſed; Ireferre you to the ninth Chapter 
of chis third part. So thatthe ſudges did (herein) very grauely, 
con ſiderately, and bur according to equitie, and to the common 
lame of all he ciuul nations. 

The Treatiſour; next obiection to like purpoſe, is out of ludge 


ur Reg n fol. Dyers booke, and it is in the v booke it ſelſe, : hus worde tor 
288.cul.Peris- worde: + A bill of periurie was ſugd mthe Chancerie , as for periurie 
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commuted contra formam ſtatuti anno r. Reg ne nunc. and it was 
doubted, if the defendant would pleade not guultie, whether he ſhould 
be ſmorne to hu Plea and al/o to anſwere to Interrog atorie;,as ts v- 
ſed'in the Starre-chamber : eAnd it was reſolned by the opinion of 
Catline, Dyer, Saunders, and Whiddon ; that hee ſhould not be ca- 
mined nor ſworne vpm Interrogatories : except the court of (han- 
ure wr rad array, —e— ers 
in that court, before the Statute : for then this ts ſtill reſernedby the 
lait Prouiſe of the Statue, as it is alſo for the Starre-chamber: 
Otherwiſe if the court of Chancerie will examine perinrie , commut- 
ted there ( as it may by Statue) this muit be by Latin Bill, and bee 
pleaded m Latim, and iſſne muit be toned there, to be tryed im the 
Kings Bench, as in like caſes ts wont, In this whole report,as 
there is nothing that tendeth to the abſolute impugnation 
ofoathes, in ſome cauſes criminall : ſo is there not any point, 
which we doe not willingly embrace, and like of. For the Chan- 
cerie being a court (by the inſtitution whereof) to handle by 
Bull and anſivere in Enghſh,no crimes but cixilly laide,and not cm- 
mmally mooued, to the intents of any puniſhment : vnto which 
Bill, the defendants mult anſwere ypon their oathes : therefore 
it is no matueile, when (by Stature)any new authoritie is giuen 
therunto, as in this caſe; that then the coutſe of the common lame 
ſhould be folowed;except ſuch Statate do otherwiſe determine, 
But hereupon might well be gathered, that defendants oathes 
to Engliſh Bills (there alwayes vied) albeit criminall matters 
— their ſhame and diſhoneſtie, be diduced; and in other 
courts thereunto authorized, the continuall vſe of ſuch oathes, 
euen for crimes criminally mooued:are no way,againſt the Love 
of the land. For we ſee, that it is here yeelded to be lau full, in 
caſe the Chancerie had vſed ſuch courſe afore. Alſo that it is v- 
ſuall and lawfull in the Srarre-chamber ; and that theſe Judges 
opinions 
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opinions reach no further; but that the partie accuſed of li 


ne, ſhould not be examined by oath, vpon [nterregatories inthe 
Chancerie, for anſwering of /nterrogatories vpon oath ,is not v- 
ſed there; no not when the crime is but cu proſecuted; ex- 
cept the othet partie will be contented, to be wholy concluded 
by his aduerſaties anſweres , that ſhall be ſo made, to his Ju- 
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therer thus: It appeareth ( ſayth he) by the Lord Dyers books, that 
ons Hine being called before the Commuſſioners Ercleſiatticall, for 
2 ſuriei refuſed to ſueare; whereupon he was committed; but t pom an 
Information in the common Pleas he had a Corps cum cauſa , to re- 
mouc him : ſo ( at it ſeemeth) that the [udges were then of opinion 
that the Commiſſioners conld not then gine them any ſuch oath, 
hereof he giues vs not any direction to finde out the particular 
place ofthis report, All that I can (to any ſuch effect) hit vponʒ 
is onely this marginall note, viz., Simile M., I. fol. per Hynde qui 
noluit tur are coram Inſticiarys eccleſiaſticis, ſuper articulos pro v- 
ſura. ſo that if this be the place;being but a Marginal note, it can 
not (ueceſſatily)be fathered, as a Report of the Lord Dyers; the 
rathet, bec auſe it is not likely that he would terme eccleſiaſtical 
Commiſſioners, by the name of Iaſticiarij eccleſiaſtici, tor the — 
f:nes theteot it might ſeeme rather, to bee ſome note of the 
— owne, then any of Iudge Dyerr gathering. Se- 
condly, here is no mention of Hmdes commitment, nor of corpus 
cum cauſa, not that the ſayd writ (ypon information) was graun- 
ted out of that court of common Pleas : ſo that theſe bee but 
the Notegatherers owne ſurmiſes and geſſes. Thirdly , be- 
fore it might bee inferred thereof, that the lIuſtices then 
were of opinion, that Commiſſioners Eccleſiafticall might not 
me any oathe in a matter of vſurie ; and ſo by like reaſon 
(as hoe gathereth ) in none other criminal cauſe: this caſe 
in the Mirgent muſt firſt bee made like vnto that caſe,which 
is in the text it ſelſe. Nowe that conteineth no more, but 
that one Sk'97ges appearing before certaine ſpeciall Commiſe 
ſioneri by ler (Aaieitie appoynted to beare and determine the 
validitic of two ſenerall Patents of an Office ; the one grawned 
a to 
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to the ſayd Sbrog per, and the other to Coleſtull; and re fuſing to make 
— po ku then a demurre vpon the Bill, and — — 
riſdiftion graunted them, by that Commiſſion; amd being committed 
to the Fleete for ſuch contempt by the ſayd Commiſſoneri; was ne- 
wertheleſſe by a Corpus cum canſa, out of the common Pleas, remoo- 
wed from priſon, becanſe he was aperſon belonging to that court, and 
a neceſſarie member thereof. But where doeth it appeate, chat 
this Hinde was like wiſe a member of that court? Or howe can 
theſe be like caſes; when as in Skrogger cauſe, none oath was vr. 
ged, neither was the Plea betwixt him and Coleſbrll crrminall; as 
this was betwixt the office of the Commuſſioners , and Finde? Or 
where may Hinder calc at large be found in Aichaelmas Terme 
x8.Eliz.ſccing no ſuch matter is in the L. Dyer reports of that 
yeete? Or howe can it be made toappeare; that the Commiſſion 
Eccleſiaſticall was then peruſed ; the Statute whereon it is 
grounded, conſidered of; the whole matter argued, and deba- 
ted; any ſuch opinions yeelded; or yet that Hinde was not by 
the court ſent backe againe topriſon(though it were admitted 
he had once ſuch writ)as many other (in like caſes) before, and 
ſince that time, haue bene?for all the fimilitude, which that Note 
mentioneth; might reſt in this one onely point, viz. that as the 
one being committed for — vertue of the Q avencs 
ſpeciall Commyſior;had notwithitanding,his writ of Corpus cum 
cauſa; ſo the other had it likewiſe graunted. 

But there might alſobe (in the eighteenth yeere of her Aa- 
ieſtue) other good cauſe, to deliuet Minde clearcly out of pri- 
{on, being called before the Commiſſioners into queſtion for 
vſurie, if it were not aboue tenne in the hundred. and yer 
eatherin any criminall cauſe beſides , miniſtred by Commſi- 
aner: Eccleſiaiticall; ſhall be no whit thereby impeached, or 
preiudiced, becauſe afore that, viz. in the thirteenth yeere of 
the Reigne of her Aaieitie, a Statmte was made; forbidding 
any puniſhment, then that which is conteined in that Acte, 
to bee inflicted by lawes Ecclefiaſticall vpon wſurers; ſo their 
v/arie amount not aboue the rate of ten in the hundred for one 
yeere, therefore it might well haue bene, that Minde was ſo de- 
liueted from his commitment; not in reſpeR of any vnlawfulnes 
by the Judges deemed to be in ſuch oath; but for that; * 
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niſhment of his crime (by reaſon of that Statute) belonged 
not then, and in that caſe, to an Eccleſiafticall Court. 

This point the Treatiſour further enforceth alſo; by the formes 
of a peece of a precedent of aprohibition, and another of Attach. 
ment thereupon, layde downe in the printed Regiſter; eſpecially 
by theſe wordes of them; Recognitiones & ſacramenta , pro do- 
luntate ſua; & ipſis inwitis , For full anſwere whereof,to auoyde | 
vnneceſſatie length and yaine tepetitionʒ I muſt referre the Rea- | 
der ouer ynto the xj. and xij. Chapters, in the firſtparte of this | 
Apologie. 4 

He affirmeth alſo: that the pracliſers of ſuch oathes , are for that | 
cauſe in a Pramunire; and therefore gathereth , the oathe tobe | 
contrary and repugnant to the common lame. I graunt the conſe- 
quence to be good and ſound : but how doth hee proove them ; 
to be thereupon in a Premmnire?For proofe of this, he aſſumethʒ N 
that this manner ofaathe is contrary to the Q neenesrregalitic and 
crowne. as if his reaſons afore brought, had elena euinced 
ſo much, which wee doe vrterly and reſolutely deny vnto him. 

And yet, as if he had fully cleared that point;he addreſſeth him- 

ſelfe to prooue that; whereof there was leſſe conttouerſie, viz. 

that what is done by a Biſbop,or by an Fccleſiaſticall Comrt,againſt 

the Kings reg alitie and crowne, hath beene heretofore adiudged 

to be within the compaſſe of this worde Alibi, contained in the 

Statute of Premmerre 16. Ric. 2. For this he alledgeth two books 

of the common law: yet the firſt of chem, doth but ſpeake of an * 5.244 U. 

excommunication by a Biſhop, & not of euety dealing xhatſoeuer . 

in a matter belonging to the Kings regalitie, And what if it had 

beene twiſe ſo adiudged; both of them in ſuch corrupt times, 

when as the rojall prerogatiue of the Kings of this land, to be Su- 

preme Gone rmouri in all Iuriſdicliom Eccleſiafticall, due to them in 

right and by Gods Lawe; was not de facto vnited to the crowne, 

For the Fiſhops then, did not claime their /areſdiftions Eccleſiae 

ſtical, next, and immediately ynder God, from the Crowne, as 

now they doe. But ſeeing this parte of Regall power is nowe no 

leſſe truely and fully veſted in the crowne, then is the Temporal 

ſo as the Lawes allowed forthe gouernement Eccleſaſticall are 

termed by ſundry Parliaments, The Qucenes Eccleſiaſtical lame s. 

and, Lawes of the Realme ; as well as thoſe which were firſt and | 
A ; originally 
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originally made heete. And the Biſhops are proued to haue their 
authoritic , and Iariſdiſtiem Eccleſiaſtical, de riued downe vntg 
them from the Queenes Highnes,vnder the great Seale of H- 
lard, as vpon ſundrie incident occaſions hath beene ſhewe( a- 
fore : Is it then the like reaſon ſill, to compriſe their /rr1/drftong 
and Courts, vnder that wo:dofeAltbi; as if their Courts and Iu- 
riſchttions were not nowe the Qweenes; nor yet belonging vnto 
her Regalitie? Nay, let ſuch as Rall ſo affume, beware they in- 
curte not (hereby) the danger of «plied, if not direct denyallzof 
a part of het Highneſſe Real flile; and the breach alſo of their 
oathestaken, for aſſiſtance and defence of all Prerogatimes, &c. 
wnited or belonging to this Imperial crowne , Lea, and though this 
might be truely verified of ordinarie Conrts Eccleſiaſtical, yet is 
there no colour at all ſo to aftirme; ofthe Commuſſion Eccleſiaitie 
call, exerciſed ynder the great Seale of England, by force of the 
ſame Statute, that reſtores the Supremacie Eccle/iafticall to the 
Crowne . I omit here, hat is edelſe where, viz, howe by 
ſundry learned, it hath benethought; that by ¶Alili, there was 
encluded or meant nothing els; but matters of that quality there 
ſpecified, which were cnterpriſed by, and ynder the Papal! autho- 
ritie; though the Pope ( perhaps ) teſided not then at Rome it 
ſelfe. 

Therefore (ſeeing this is not pregnant ynough for him) to 
drive this matter neerer home to his I. hee ſayeth it 15a- 
gainſt the King Regalitie, and fo a Pramumire for an Eccleſiaiti- 
call Court to holde plea of a matter appertaining to the [ndgement of 
a Common Lame Court, or to deale in any cayſe not belonging to Ec- 
cleſiafticall Turiſdiction, 

The firſt of theſe he prooueth; bythe pardon ſued by Barlow 
Biſhop of Bathe and Welles in king Ed. s. his time; by reaſon hee 
had depriucd the Deane there, being a meere dont iue of the 
Kings. If there were but any probable doubt, v hether (thereby) 
hee were fallen into a Premmnire; it was wiſedome for him, 
to procute a pardon (afore hand) it he could. Alealutis, ret in- 
certiſſima. yet deptiuing of one, placed by the Aung; is much more 
then bare holding of ſome plea, that appertaineth to a temporal 
Court: beſides that there was a furthet matter in it, then 11uſt 
here to open, 
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The other allegation of his to like ende; taken from a * SH. r 
— 


fate, doth make no ſhew ofproofe thereof : for it is but thus, viz. 
the King chiefly deſireth to ſufteine his people in ti anqulitie and 
peace, and to gonerne according to the Lawer, Uſager , and Fran- 
cluſes of bus land, as bee is bound by his oathe, made at his coronation, 
And are not ,Eccleſtaſticaliperions nowe parte of the Q wenes 
people? Are not the Liberties and Franchiſes , that bee giuen 
andconfirmed vnto them, by the goodneſſe of Princes, for hol- 
ding ple in cettaine matters, the v/ages of this Realme? Are 
not the teceiued Lawes, which lawfully they may practiſe, ter- 
med Eccleſiaſticall Lawes of this Rea/me , no leſſe then temporal 
be? And is not the Preregatiue rojall, in and for cauſes Eccleſia+ 
flicall as high, and as tightfully ſetled inthe Prince, and incident 
to her Highneſle Crowne and Regaiitie; as the ſame is, fot tem- 
porall power and authoritie > What cauſe is there then, ſeeing 
ſen Alibi in the Statute; ſignifieth ( in true conſtruction) anie 
place whatſocuer beſides Rome: that euety holding plea by an 
Eccleſiaſtical Court of a matter wherein it ought not to holde: 
ſhoulde at this time bee reckoned, a thing coutratie to the 
Q ueeencs Regalitie; more then dealing in an Ecclefiaiticall 
cauſe, ſhoulde bee in anie temporal Court at Weſtminſter? For 
no Statute of Pronifion or Premwnire , aſſigneth theſe for cau- 
ſes ; which haue ( indeede) but growen ſince by collectionsʒ 
whiles the Popes vſarpation was continued in this land; = 
which ( oftentimes ) the remedie by Probibitzon , coulde not 
ſerue the turne. I graunt it is a contempt or great mii priſion in any. 
but ſot this, a Prohibution , and attachment thereupon.&c, (as 
afore thoſe Staruteſ they did) might ſufficiently ſetue the turne. 
Neuertheleſſe, all theſe matters are wholly impertinent to his 
purpoſe, till he ſhall haue prooued; the particular iſſue, viz. that 
ſuch oathe (as wee treate of) is againſt the Q ueenes —_— 
ce. But if that might be prooued; then vpon ſo genetall inter- 
pretation of ¶Alibiz theſe oathes would fall into the caſe of Præ- 
mwnire ; 1 what Court ſoeuet, whether temporal ot Eccleſraſti- 
call, they ſhould be tendered. 


And that which he vowcheth to the ſame effect, out of Saint 
German: booke of Dactor & Student receiueththe like anſwere, 


In che next place, I ſet ſome of the Treatiſer; reaſons , that 
are 
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are made by collection, and diſcourſe ofreaſon . Theſe collections 
he maketh partly from — paſtzand partly at large. thete- 
fore touching the firſt of theſe two: he impugneth thelc oathes, 
and would prooue the /mpoſers of them to be in a Premwnire,for 
incrocking pon the Kmgs right; and prerogatines : and for conuc u- 
ting ſubietl; by forrem made Lawes : and 5 attiſmg Antichriſti. 
an Decrees,and Pepiſh Canons : which (hee ſayeth) appeareth, by 
the Premwnire brought by Hanne, againſt a perſon ſuing the (aid 
Hunne for his yoong deceaſed infants bearing-cloth (by the 
name of a 228 an Eccleſiafticall Court. hoe doth this 
inferre,thatitis Premwnire;either to encroch vpon the Kings rights 
& prerogatines, (though this peraduenture by ſome circumltan- 
ces may amounte ſometimes to no leſſe)or to conuent ſubiects 
by forcine made lawes? It may not be thought, that cuery intra- 
fron, deteiner , or concealement (which is incroching vpon the 
Rings rig ht) or tauiſhment of his wardes, which hee ought to 
haue by his Prerogatine Royall; is ſtraightway, and neceflarilic 
a Premwnire. neither were the Kings Temporall Conrtes (in this 
caſe) enctoched ypon; becauſe they could not giue remedie for 
deteining a Afortwary, if this were fo (in trueth) to be accoun- 
ted. neither yet is there ſo much as any mention made of foreme 
_ which the &ccleſtafticall Court then proceeded by, ot pta- 
ed. 

This courſe of the Treatiſoxr , is rather to — „then to 
reaſon; thus to tell vs afore hand, vpon the very bringing of the 
action of Præmunire by Hwme : what the imdgement was in that 
matter yea, and ypon hat ground the judgement was giuen in 
a caule, which neuet recciued iwdgement , for any thing I can 
learne, 

To this point, he alſo mentioneth the Premwnire wherein 
blind Nixe ſometimes Biſhop of Norwich, was condemned. nd 
addeth to the aforeſaid two points; that by that alſo appeareth; 
Tndges Eccleſiaſtical are in Premmnire , oc ner they exceede 
their Iudiciall amhority But if euery exceeding of authoritie were 
a Premmunire;then what auge is there of any court ( of either ſont) 
ſo skilfull , oralwaycs ſo aduiſed; but might iuſtly feare that at 
one time or other he ſhall not eſcapethis rigorous doom of Pra- 
mwnire? In trueth, this example prooucth all his three — — 

ike; 
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alike; that is,none of them at all. I doe verily belecue, the Trea- 
tiſour never ſawe that Record. it he haue, either he makes veric 
bolde wich his Reader, or elſe with the Arte of reaſonmg, thus to 


colleft, 
haue peruſed the Record i itſelfe:it containeth a ſuite of Pra- N N f. Roe, 


mwnire brought againſt the ſaide Biſhop by the Kings Arromrny **' 
general, on the Friday after the Mc ion, pleading the Statute 
of 16.Ric.z; and adding, that al Indictments, Preſentments, and 


Imperitions in any court of the Kings, er in. un Court of a ſabietts B. Nine 
(which 1; in any ſort derined or drduced from the K ing 1 erowne )due- pramunice, 


ly taken or found, are to be tried & iudged in that Court, where 
they were found, ot in ſome of the Kings Courts; and not in any 
Eccleſiaſtical Court: and that, whereas there was an old cultome 
in the Towne of I herford,that hoſoeuet ſhould trouble any of 
the Kings or Duke of Lancaſters tenants, commorant in that 
Towne , and ſhoulde call them by crtatren into an Eccleſfiatticall 
Court, out of the Deaxeryofthe {aide Towne; ſhoulde thereby 
ſorſeit, and he alſo that ſhould execute ſuch proceſſe ſhould al- 
ſo forfen 6 ſhillings 8,pence. which cuſtom,by a Iarie oftwelue 
men, being(accordingly)preſented before the Aſator, the ſaid B. 
cited the Maior & two others to appeare perſonally before him, 
in his Mannor and Chappell at Herne or Flaxſlone in Suffolke. 
The Afaior and the one of the other two appearing; and hauing 
nothing obiected but that preſentment made; were by the g. en- 
ioyned, vpon paine of excommunication, at the next court of the 
Kings to be holden in 7 herford; to call the ſame [wrours toge- 
ther, and there publikely to adnull and reuoke the ſaid preſent- 
ment, as being againſt Gods Lawe.ꝝſo that (faith the Record) the 
B. did in an Eccle/iaftical Court, iudge of the preſentment, bein 
duely made in the ing court: and enioyned the reuoking — 
diſan illing ofit, againſt the King,hisregalitie,crowne, gc. wheres 
ypon immediately, the Brſhop appeared , and deſired libertie of 
imparlance till monday next after; and had it graunted , vpon 
good mainpriſe,&c, On the prefixed monday, the R appeared a. 
gaine; and ſaid he could not deny, but that he was culpable in all 
the pren iſſes, & put himſelfe thereupon, into the Kings hands, 
&c. & ſo had«ndgement to be from thenceforth out ofthe Kings 


proteftion,and al his lands and tenements. goods & chattels to 
N forfeited 
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forfeited to the King; and ihat he ſhould temaine in the cuſt. dy 
of the Null, quonſq, &c. but preſently(vpon ſpecial grace of 
of the Court) he was let to baile,in a fat leſſe ſumme then afore, 
for his appearance in Eafter terme next after, At what time hee 
appeared by his Atturneqʒ and both he and A were dif. 


charged, by vertue of an Act of Parliament made the lame yeere, 
Whereby wee may ſee, tht excrochmg vpon the King rig h 
Cc. is not heere ſpecially aſſigned, for any cauſe of ſuch mage. 
ment; and much leſſe, is the pratlifing of any Canons, or forreme 
mud: Lawes; for they are not once mentioned: and lealt of all, 
that euety exceedim of their amthoritie by any Caurt, ſhoulde be 1 
Premwnre, For the original and onely cauſe hereof was; the B, 
enioyning of the A nor, and of another tou neiman of 7 kerford, 
vpon paine of cenſures; to aduull and make voyde a preſentment, 
fir duly made, in a temporal Court ofthe Kinga 
It is alſo tobe noted out of the generall itt neys bill in this 
Re cord: where it is ſaide, that preſentments, & c. found or made 
in the Kimgs,or in a ſubiells Court, which is (tn any ſort )derined from 
the Kings crowne muſt be tried there, or in ſome of the Kings Con ii, 
and net in an eccleſiaſtical Court that at this time, Cuunts eccle- 
fraſticall were not holden to be derived any way from the Aung. 
Crowne, as nowe tliey ate, and ſo bee acknowledged. and (iu- 
deede) by conferring the times, I finde, chat this fault ofthe h. 
ſhoo was done in Nonember 24. H. J. hee was attainted in Hila- 
rie terme 25. H. g. which is a yeere and more after, and it was in 
2 Parham:nt time, that was continued till o. Aſarty next alter, 
Nous the ſupremebeadſbip ouet the Emghſh Church, was not yeel- 
ded vntothe King, vntill the Parliament (by prorogatiou) hal- 
den the third of Nouember, then next fo lou ing, vw. 26. l. J. 
That which the Treat:ſonr collecteth by Cardinal olſcy/ 
Premuntre, and the whole Cleargies alſo; for aſleutiag to, and 
aſhiting the Court Legatize , which the ſaide 3 olſey had ete- 
cted hee himiclfc doti ſuthciently confute : for albcir hee doe 
afhcme; that Wolſey was in a Premunire for preiudicimg but eccle- 
faſticall Comrtes , and not the Kings; and thence guthereth thus: 
How much more thoſe, which pracliſe Antichriſtian Lawes, and Po- 
deb Canons, r 1g nant to the reyall Manette , and policre of tn 
land? yet doeth hee (by implicayon) conitary his one ſaide 
aſſu mation 


| 
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affirmati6;in that he confeſſeth, Vaſſey did gran beneſiers by way 
of Pros ion. for thereby, he was within the very letter of the Sta- 
tures of Promiſion, and Premwnire; and ſo conſequent iy, he pre- 
judiced allo the Kings regalitie and craummne, and not Eccleſiaſtical 
courts alone. 
ven and whatis all this to the impoſing of an oathe, that we 
create of? ſeeing (if it were true, that cuery practiſe of eAmrcbrie 
ftran decrees, and Popiſh Canons, were a Premmnire) yet it may be 
truely affirmed, that the very remporall Lawes ofthis Realme, do 
allow yato Eccle/iaſticall Courts ro minitter ſuch oathes (as ſhall 
be pruoued in the next chapter) & therefore not to be ſaid to be 
practiſed by vertue of Canons only. And alſo, for that no Caron, 
that ate agreeing to thoſe conditions, and qualities which are 


required by the ' Statute of Submiſſion of the Cleargie, are Anti- · HI, 27, 


chriſtian, or Popiſh, or foreine Laves; but are the Q weenes Eccle- _ 
faſticall Laves, and Lawes of this Realme ; no leſſe then ſuch as 
were originally made within the land, as is afore (by occaſion) 


calleth them the eccleſiaſtical Lawes of Englan & 103. 


Hee alſo telleth vs, as to this purpoſe of a complaint bythe 
Commons made 21. H. f. vnto the faid King touching gricuan- 
ces by the Clergie offered: but telleth not, that it was this mat - 
ter; not how iuſt or yniuſt the complaint was found to be; not 
yet of any remedy therein giuen. He diſcourſeth alſo of the par- 
ticulars of an other complaint likewiſe made 23. H. 4. but hee 
doth not aſſigne oathes tendered in ſome criminall matter, to be 
any part of that complaint. The Note- gatherer ſaith. the L. And- 
ley then choſen Speaker, did exhibite it; and that it was for pro- 
ceeding ex officio : albeit the Treatrſowr do tell vs, of many points 
beſides; which(belike)if he had pẽned that complaint, it thould 
haue conteined : This I haue anſwered in the ſecond part ofthis 
eApologre. 

Another reaſon by way of collection, the Treatiſor maketh at 
large thus, viz. het if a Inſtice by colomr of his office ſhould offer this 
general othe to anſwer to all he will ae, commit the partie refw- 

fong ; conlde any man inſtifie his doing; but rather crie out againſt 
bum, as 4 ſmbnerter, ec? Well, howe ſtrange a courſe ſoeuet hee 
maketh this, and therefore ſo cryeth one; nevertheleſſe it may 
bee, that lice bettet hath beene vſed by ſome [»ſ1cer of Peace, 
N 2 Bux 
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But I neither accuſe any thereof, not wil excuſe either them ot a- 
ny others, which ſhal ſo deale;either from the Treat iſori, ot from 
any other mans omecrres ; ſo that - this point) we both a gree, 

But in one part of his Treatiſe; he gathereth alſo thus, againſt 
ractiſing of Canens,in miniftring oath : No Canon; may 2 pra- 
EHiſed but ſuch, as be not contrary nor repugnant to the Prerog atiue 
roja!,nor to the lawes and Cuſtores of this Reaime : but this Canon 
Lav gs not any part or portion of ſneb [awes,Whereupon it ſeemeth 
he would haue his Reader toconclude; that no ¶ unos at al may 
be practiſed. Fuſt it is vntrue (if you take the Canon Law inde. 
finitely for all Canons) abſolutely and indiſtinctly to ſay ; that it 
is no portion of the Lawes and Cuſlomes of this Realme,as hath bin 
aforc ſhewed . yea, there was here an vſe and cuſtome thereof, 
long afore it was accounted any parte of the Lawe of the Realme, 
Secondly there be quatuor term inthisreaſon . Laſtly, it con- 
ſiſteth all of Negarmes; In both which teſpects, it is vtterly in- 
concludent. 

So that by all hitherto delivered wee may peiceiue; that 
albeit there bee ſome dixerſitie in ſundtie the courſes of pro- 
ceeding, betwixt the Eccleſiaſticall, and the temporal Lawes: 
yet there is found not ſo much as any great diner ſitie in the ve- 
ry point; hich is of miniftring oathes in certaine crimumall cau- 
ſer: and much leſſe, is there any contrarictie or repugnancie in 
that behalſe. 

Beſides, there is not ſo great dinerſitie, betwizrany part ofthe 
law Eccleſiaſtical (being now of force within this Realme ) and 
the Lawes temporal; as is betwixt ſundrie points of the cultoms 
of Loudon, the cuſtomes of the Stanmerie , the cuſtomes of Kerr, 
the cuſtomes of Halifax , both in trying and executing offen- 
dors, and by dealing by vertue ofthe Q weenes Inftrailron; at the 
Comnſell of the Marches of Wales, on the one fide : and betwne 
ſundry parts of the Common /awe,onthe other ſide: as mightſ but 
for auoiding of rediouſnes Jby ſundry particulars, be excplificd. 
& yet none of thoſe which practiſethẽʒ ate by reaſon of any ſuch 
notable duerſuy on'y,thus thteatned with danger of Premunire, 

In the laſt tanke of matters brought by him to this purpoſcʒ l 
doe marſhall the Treatiſowr: ſhifting anſweres , vnto ſuch obie- 
dient; as himſelſe imagineth will be, or may be made by 1 

who 
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who defend this kinde of oathe, whereof we are now treating. 

Firlt, to the obieftion made, of the lilę oathes miniftred to de- 
fendants in canſes criminall, both in the Courts of Starre-chamber 
and Chancerie: he an{wereth that, if it were grawnted, that the hike 
oathes le there d ſed: yet mould it not followe, that the ſame might be 
prattiſed m courts Eccleſiaſhicall, and why would it not follo we? 
wnleſſe(fayth he rh like allowance thereto, and conſent of the whole 
Kealme, might be prooned . Belike, if it were not molt euidentz 
he would allodenie the like oaths to be vied in thole two courts. 
The whole Realme is ſayde toallowe, and to conſent vnto that, 
which is enacted by Parhament. Shall the ſame courſe then v- 
ſed alſo in the Chancerie , that hath none Acte of Parliament to 
eſtabl.ſh ir, be volawfull in his iudgement? for hee cannot ſay, 
that the whole Realme,cither indeede or repreſentatinely hath gi- 
uen conſent hereunto; albeit the preſcription thereof be molt 
ancient; becauſe al & euety one in particulat haue not had from 
time to time. iudiciall mattets there, But yet, ſince this pre ſcrip- 
non is good; and will ſerue to mainteine that courſe thete: why 
ſhall it not alſo alike ſerue for Eccleſſaſticall courts, which haue 
retcined the practiſe of ſuch oath, beyond all memotie of man, 
and beyond moſt Recordrnowe extant ? | 

Neuertheleſſe, there be alſo Acts of Parliament to watrant 
the practiſe of theſe oathes in cot. Eccleſraſticall ; vnleſſe they 
could be proouedʒ to be eit het contrary or repugnant to the Pre- 
rogatine Royal; or elſe tothe Statutes , lawes and cnftomerof this 
Realme. Neithet yet are the examples of Starre chamber and 
Charcerie ,to any other ende by vs alleaged: but thereby one- 
ly toſhewe ; that ſuch defendants oathes, inferring — of 
ſome his owne crimes ; is neither tobe holden wwinſt , vnlam full, 
wnequal, barbaroxs, erell; nor yet eAntichriſtian or Popiſh, as 
they be challenged. 

For a ſecond anſwere hereunto, he ſayth: that, examples and 
Precedent: be weake where an expreſſe lave, or certaine policies to 
the contrary, as if he ſhould ſay, though theſe two high Tempo- 
rall cow: doe practife it: yet is it contrary to an expreſſe lame, or 
certaine policie, for elſe, he ſayth iuſt nothing tothe purpoſe. and 
yet he doth no leſſe dutiſulſ ſay it; then he prooues it ſabſlanti- 
4 euen out of the Cimll lame. viz. ius non ex regula ſum uur, 

. ſed 
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ſed ex iure quod eft regula fiat. I pray yee, who euer heard afore, 
that regnla here ſignifieth an example,or a Precedent, The true 
yaderitanding therefore of that part of Cuil lawe , is this: 
when many caſes runne one way, ſo that (for roundnes, or bet- 
ter memories lake) they haue bene (by /adicions men) contri- 
ued into a ſa marie rule: then whatſocuer might be comprited 
vnder the generalitie of the words of ſuch rue, was not ſtraight 
way to be reckoned for lame. becauſe it is not poſſible (in this 
great weakneſſe of mans wit) ſo to comprehend the lawe , be- 
ing to guide ſuch infiaite varietie of mens particular externall 
actions in a briefe rule; as that it ſhall not haue ſundry except:- 
ons and limitations and therefore raro eff quin regula /allat. And 
againe in this place, non ex regula ins ſmarter cc. that is, you can 
not conclude it neceſlatily to be laws: becauſe you may apply 
yato it, ſome rule of lawe : but becauſe the la we runneth ac- 
cordingly in ſundry caſes: you may therefore conueniently 
drawethem into a ſhort rue, which ſome doc call waximes in 
lawe, yet abuſiuely. 

Thirdly he ſayth to this obiection: that by better Logicke we 
might conclude thus, vi. becanſe tm theſe two courts , anſweres bee 
put 1m pon oath; therefore the ſame may be vſed in the Kings Bench, 

common Pleas : which nenertheleſſe were an abſurde conclu- 
fon. No Sir, it is ſo farre from better, that it is not any Logicke 
at all ſo to conclude; except you adde more vnto it. for if you 
could truely adde, that the Ng Bench and common Pleas 
had time out of minde vſed that courſe for anſweres to Billet 
in crimes not capital,nor tending to mutilation of limme; which 
may be verified of courts Eccleſraſtieall, beſides the dire ction of 
that lawe, by which they proceede: then, with very good Lo- 
gicke might you conclude thus: the ſame comrſe hath time out of 
minde bene vſed im all thoſe courts, and it is not vu nor cruel 
&c.in the one, and therefore not in the other. for the diuetſitie 
of places where they fit, nor diuerſitie of perſons w hich doe 
ft as Indger, nor any other like circumſtance; cannot make a 
matter iu and equal, if (in his owne nature and (imply)it were 
wninit, cruell, or barbarows , as this is often by him, and others 
challenged to be. 

Fourthly he ſaych, that in the Stawe-chamber here i a bill of 

complaint 
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complaint formerh exhubited : and ſo be there Articles in an Ee- 
clehafticall court. . 

Fifcly, that, rhere is alſo a knowen accuſer Not alwayes an 
accuſer; tor the office or common [ntereſt of the Prince (whoſe 
the court i5)oftentimes is there excited & ſtirred vp by her Aa- 
reſties Atturney or Solicitor; without any danger of them, to be 
puniſhed, or condemned in charges, though the matter ſhould 
not fall out fully againſt the defendants : euen as it is in cartes 
Eccl:rafticall, when they proceede of Office, albeit theſe more 
often proceede, hauing a priuate Preſecmour ( eſpecially inthe 
court of Commeſſion) then they doe ex mers officio, 

Sixtly;that,nm the Starre- chamber, they haue 4 copie of the com- 
plant: yet he himſelſe doeth limit it thus, viz. ſoit be not ore te- 
ut. Well then (vpon ſome good occaſion) it is none vniuſtice; 
though the defendant want a copie altogether,of the matter ob- 
iected. but in all ordmmarie courts, and in the Commiſſion Eccleſis 
rica] (at the furtheſt when they haue anſwered the articles) 
they haue copies of them. 

Seventhly, in the Starre chamber, the defendant: are allowed 
comſelln anſwering the Bills and yet, when this is ore tem, he 
knoweth they cannot haue counſell. neither are they there a- 
lowed any counſell for anſwering to [nterrogatories; nor yet to 
haue a copy of them til they haue fully anſwered tothem.which 
Interrogatories vpon crimes in that court, haue a corteſpon- 
dence vnto articles criminall, preferred in Eccleſraſticallcourts, 

Laſtiy, (ſayth he) i the Starre- chamber, if the Interregatorier 
be impertinent; the defendant (without offence ) may refuſe to an- 
ſwere them: and ſo may he tefuſe alſo to anſwete ſuch articles in 
an Fceleſiaſticall court But who ſhall then iudge, whether they 
be impertinent, or not? ſhall the partie himſelte?no verily, but, 
(as it is in the Starre chamber) the court it ſelſe: ot elſe ſome of 
them that are skilfull in law e; being thereunto required by 
the ref}, 

Whereupon, what great difference there is in any circam- 
ftance , much leſſe in matter of ſalſlance, betwixt the procee- 
dings in theſe courtes, may eaſily be conſidered: howſoeuer he 
doe largely conclude there — his olde manet)that there 


be meg btieand great diſſimilitudes. Fot in his conc hereof, 
he 
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he encludeth alſo other differences more bitterly, and not ſpo- 
ken of at all in any his ꝓtemiſſes, whereupon he infetteth it, al- 
beit that ſuch his additions be alſo very vntrue : as that, Eccleſi- 
aſticall courts g ine oathes without all courſe of indgement : that the 
oathes there, are made ſuddenly, without all diſcretion; pen vncer« 
taine demannd;: that their oathes doe fooliſhly wander , at the doubt. 
full will of a ſubril and ſhe oppoſer e and that the oathe in Eccleſi- 
aſticall courtes, conſtr ameth the renealing of wordes , deedes , and 
thoughts, though nener offenſine to am. Belike then, where others 
be offended, he mindes and will notflicke to allowe vnto thole 
courts,the miniſtring euen of theſe generall oathes : which he ſo 
often (befides the purpoſe)harpeth vpon. 

Let vs then lay aſide theſe imputations (being viterly vntrue) 
which hee coucheth togethet in his concluſion, made of this 
point, viz.concerning the like courſe obiected to be vſed in the 
Starre chamber. what then doe all, ot any the former differen- 
ces of proceeding by him noted; betwixt the Starre- chamber, 
and court Eccleſraſticallmake , to prooue the vnlaw fulneſſe of 
miniſtring an oath in a criminall cauſe, which is the matter one- 
lyin ſue bere berwixtys ? yea, though they were admitted to 
bee ( indeede) differences, which is ſhewed, to bee farre other» 
wiſe? For albeit, cheſe courts ſhould differ in many other points, 
= ſuch drfference cannot pr an equitie to bee in the very 

ike oath, when it is vſed in the Sture. chamber, and an iniquitie 
to be in it, when an Eccleſiaſticall court doeth (inthe like caſe) 
miniſter it. Truely, he might out ofthoſe differences as wel con- 
clude thus: the Starre - chamber is kept, and the oath is miniltred 
at Weſtminſter and they haue in that court, but three or foure 
eAtturney: : therefore the very like oath miniſtted in the Conſe 
floric at Paule, where thete be a dozen Procmators ſometunes 
preſent, is vat, and vne quall. This therefore falleth into that 
point, which - the Epiſtle to the Reader) I affirmed to be his 
ſophiſticall ant wering of obrettions, | 

He alſo doubterh, that the Statute authorizing the attaching 
of beretihes by Ordinariesnade 2.H.4.ca.1 5, which he termeth, 
the twiſe damned, and r Statute , and a bloody and boylng 


ke: will be alleaged, for proofe of theſe oathes. In tructh wee 
ſhould bebrought to a very ſiraiteexigend; if we were foi 2 
as 


4 F LE x . 
* 


Part. 3. proceedings in Courts Eccleſiaſticall, 97 
(as he 15) torunne ynto luch repealed ſlatutes, for proofe of any 
principall point in controucrhie, 0 

Yet let vs ſec howe he aſſayeth to vntye this knot; which he 
doeth two wayes. Fitſt Le ſaychyr appeareth not; that thereby any 
authorune was gizen to mpoſe any [meh generall oath. if then no 


ſuch thing appeare, why doth the Noteg atherer, ſo confidently, Rune be 


4 c 2 : tweene the Trea- 
and ſo often affu me; that this cash was then firſt brought in and e and Note- 


eſtabliſhed: and therefore hee calleth that, the ſtatute ex officio, he 


though ex officio or oath be not once named there? thereby 
confounding the very courſe of proceeding, with that one At# 
thereof, viz. of miniftring an oath, 

The Treatiſonr goeth further,and ſayth; it appeareth not, that 
any authorite was thereby ginen, to compell by oath, the priſoner to 
become his awne eAccuſer : for that (and ef} ecially in cauſes of life 
and death) had bene againſt the lawes and inſtice of the land, By 
which reſtraint inthis worde (efpecialh) he ſeemeth little leſſe 
then to yeelde, that in other caſes not capital this oath is not a- 
gainlt the /awes, nor tuſlice of the land. But it is very vntrue to 
thinke, that whatſocuer is wholly forborne in Temporal courts, 
ſhould therfore({traight way)be accounted to be againſt them. 
For there is great — not v/mg or fotbearing, and 
plaine forbidding of a thing to be done. 


Furthermore, we are commanded in * Seriptare, tobe ready to 1. her. ca. je. 


Line an account to enery one that acheth v1 areaſon , of the hope that * . 
u 14 du, with meel net and frare. It to euery one, much more to 2 
Magiſtrate. What then if he (hauing alſo authoritie to impoſe 
oathes) will exact it in this caſe? may he not as lawfully doe it, 
as without oath, he may aske and interrigate the partie ; Nowe 
is no more lav full before God, for vs (being but asked of or 
fayth, or hope , euen by a priuate man) to dally wich him, or to 
lay vatruly , though it might ſaue our life : then wee may ſay 
vnttuly, when wee be ſworne totell the trueth thereof vnto a 


Mugiſtrate.*doe not gaine ſay the trueth im am cuſe( ſaith the wiſe- -——— 
man:) and againe, be * aſhamed of vntraeth before a Magiſtrate; 3 tcdefalt 41. 
er 4man in authoritie. So that hereupon it may ſeeme, to be a- 41. 


gaimſt Gods lame: to ſer any man at libertie from anſwering true- 
ly. touching his fayth and hope: and ſo in herefie:when,howe, and 


by whomſocuer, he ſhalbe interrogated; yea though danger of 
0 dearb 
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death might enſue thereby vnto him. 
His ſecond anſwere to that ſtatute, is, that, this cat be ins. 
ed wnder the worde of Canonical ſanttions, mentroned in that 
atute then was it no binding law; nor gaze ſufficient amboritie Cx. 
becauſe all lawes of mangepugnant to the lawe of God , are meerely 
veyd. Where he aſſumeth as graunted;that this oath is repugnant 
to Gods law, which ſhal (God willing be prooucd far otherwiſe, 
The laſt point, which to this purpoſe he ſuppoſeth wil be ob- 
ieRed,is; that, the kings heretofore haue graunted Commiſſions to 
examume by oath, This, he thinketh, cannot be prooned: and though 
it could; yet (ſayth he) ſuch Commuſſions are againſt lam, and there. 
fore vozde, Therefore, vntill they be prooued to be herein 4. 
gainit lame, this anſwere willfallronought; and the obiection 
will remaine till then good and ſound. And ſo I ende this te- 
dious Chaptet ade in anſwer of all that which I finde brought 
for proofe; chat theſe oathes(whereof we argue) ſhould be con. 
trarte or repugnant, vnto the Common lane, or cruſt ome: of 


this Realwe. 
CHA 200. I. 70 
That miniſtring of ſuch eathes, is Lawe! of the Realme, al. 
lowed vmto 28 7 t᷑ecleſcaſticall courts e and ſome fewe - 
reftions male to the contrary, are anſwered. 

SAS Hat thelawes of the Rea/me allowe it vnto courts 
Eccleſiafticall (which point comes next to be de- 
clated)theſe few allegatiõs folowing, may ſuffice, 

IS * Ordinaricrare zed, to enquire of the fon. 
dation, eitate, and gonernance of Hoſp itals(bemy not 
Kings foundation ) and of all ther matters noceſſarie in that 
; pos that, to make correflion and reformation; how et 
after the lawerof hoh Church as to them belongeth, 

Now 3 law riexouching crimes not capital it 
made by the defendants oa he as iu the next Chapter folowing is 
declared. So that (if any ſuch faultes be) che perſons viſited are 
todiſcoverthem,vpon theiroathes:which cannot be entended, 
but that they may be cr:minall and penal to them ſe lues: hecauſe 
the ſtatute ſayth, that they are to be terre led and reformed, 

If Q ertesbe connified before Ordinaries of incomtmency,by ex- 

web, 
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Church they may be committed to ward. But it is ſhewed afore , that 


exammation(cuen at the comon law, like as at the Eceleſiaſticall) 
uu 230% ou. So that ſuch oath i by the iudgment of that ſtatute) 
dec med a /avfull proofe , requiſite by the lawes of holy Church. 
E xecmtors & * admuniſtrators muſt gine oath{before Ordinariet) 21. H. 1 . 
of the true th of ſuch Inuentaries,as they doe exhibue, Let this may 
implye in it, either perturse, or ſome diſcomery of a mans owne 
fault; if lie haue dealt therein corruptly and fraudulently. 
And another * ſtatute (though ſtanding tepealed)yet giveth « 1 
good teſtimonie, that not onely Exquerre at an Ordmaries viſua- 
tion;bur alſo, that the parties one examination, of whome the 
enquirie criminall ex eſſcis is made;is holden for a due courſe of 
the lawe eccle/iaiticall, not diſallowed of by the lawes of the 
Realme. And ſuch examination is done by oath,according both 
to that lawe, and to the Temporallin like behalte ; as hath bene 
ſhewed out of luſlice Brookes abridgement. 
Moreouer * Ordinaries are authorized to exquire & to puniſh, * rEliz,ca.2, 
dec. the violation of the Act made for vniformity of common pray 
er: howe ? cuen,as heretofore hath bene ſed in like caſes, by the 
Q neenes eccleſiaſtical lawer, But ſuch engquirie general is preſcri- 
bed, and ſo was alwayes practiſed, by the oarhes of men: and 
the enquirie ſpecial is, and was vſed by the defendants owne oath, 
incaſe he ſhould ſtand in deniall. 
The oath of * Sapremacie may be giuen ex officio(by any Ord- * 5-Ebz,car. 
rie) to a Clerks, being within his iuriſdiction: yet if ſuch Clerks 
doe cary a contrary petſwaſion, it vrgeth him to reucale, 
diſcouer himſelſe, and his erroneous opinion, by refuſall of the cn, | 
or els to be foreſworne, which if he liſt not to be, but rather re- | 
fuſe; then falleth he (thereby) into a Premwnire , which putteth 
him out of the © weener protection, fotfeiteth all his lands, &c. | 
and condemneth him to perpetuall impriſonment. | 
Ina ſtatute made again(t* periurie the ſame time;this prowſo is 3. An c 
cõteined: y the ſaid AZZ nor any thing therein coteined, ſbal not ex- 
tend to am ſ iritual or eccleſiaſhcal cou tor courti within the Realme 
of England or Male nur the Marches of the ſamerbut that al Seu 
ſuchoffender and offender; that ſhall offend in forme afore 9; Joal, 
and may be puuiſbed. j ſuch xi ſuall and ordinarie lawes,ai heretofore 
bath bene, and het uw vſed and frequented, in the ſayd Eccleſcaſtical 
O 2 ccurti: 
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courts: am thing in this preſent Acle to the contrary notwithlan, 
ding. Where (1 thinke) it will not be doubted , but that vnder 
that worde panyſh, is vnderitood , the whole courſe allo v/ed by 


Thoſe luret, which mult neeedes goe afore and doe tend to the 


conmitting of ſuch faults, as be(thereby)to be paniſbed. It was ne- 
uer claimed, nor vſed by any Eccleſtaſticallcourts cither afore or 
after; ropuniſh any perrwie or ſubornation of perturie; but eithet 
for breach of oathes voluntarily taken, called 4% fider in ſort as 
is ſhewed in the firſt part)orelſe for periuri or ſwornation there. 
of committed in an Eccle/iaſticall court, & matter. So that it can 
not be intended; but that this fatate, meaning to reſerue vnto 
courts Eccleſiaſtical it not more, yet at leaſt the puuiſbment of all 
falſe oath; there made, did minde withal, rather to eſtabliſn then 
to preiudice oathes there appointed to be taken, by ſuch ual 
and ordinarie lawes Eccleſiaſtical, For if oathes (eſpecially in cri. 
minall cauſes)wete neuer thereto he taken: there could then be 
none atall, or at leaſt there would be much lefle danger,of any 
permwrie and breach of oath, 

In the * ſtatute de excommiicato capiũdo, ſundry gricuous crimes 
(being of eccleſiaſticall conuſance)are reckoned vp. thereby itis 
alſo ptouided, that the ſignificant fro the Ordmarie,vpon any of 
them, muſt cõteine, that the excommmication proceeded wpon ſome 
cauſe or contempt of ſome originall matter of ſome of the ſaid crimer, 
there mentioned . Now it is ſure, that after appearance yeclded; 
cõtempts molt vſually are committed, by not performing ſome- 
thing that is cõmanded, according to that law. as by tefuſing to 
ſweatezot being ſworne, to anſwete ditectly, as a man ought. So 
chat this ſtatute leaueth the determination of all ſuch contenpti 
to the diſpoſition of that law, by which the proceeding is made. 

I haue touched(afore in the ſecond part) certaine cales;where 
the common lam not only alloweth, but alſo(in ſome ſort aboue 
the other courſe )doeth ptiuilege vnto courts Eccleſiaſtical the 
proceeding ex eſſicio, againſt crimes puniſhable by that Iuridict- 
on. As namely, that in proceeding againſt an oftence , for In 
violent hands vpon a Clerke; Bryan and Littleton helde (no man 


Edu gaineſaying it)that the ſprritnall court may pumiſb it ex officio, but 


not at the ſute of the partie, leaſt the beater be thereby kept from his 
abſ0/ution gill ſom; temporal auetie be contented and pb. 1 
| A 
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And! Mordant was of opinion; that rf amanbe ſued by a party . +.14,.1,5.t1 
proleſione {ani in not paying a ſumme of money promiſed; there ſhail a5. 
he a probubition : yet if the [ndge eccleſtailicall ſhall doe it ex officio, 
that then no prohibition ſbal lie. And a iudgement giuen long afore 
inthe booke of* eAſſiſer, ſcemeth to accorde herewith , and to * L. Acc 
ſtrengthen this opinion, * 
Fuzherbert in his Nona natmabreuium, reporteth the Lawe 
to be:that a Ordinary may cite & proceed: agamſt a man ex offi- ¶ Non on: bien. 
cio violenta manuum inicttione in clericum. Like wile for tithes in 50. —— 
detemed in the time of the vacation of a Benefice © ſo alſo bee may 
cite thoſe, who refuſe to mayntaive a Curate or Chapleine , and for 
fornication and like offences, 
But by the law eccleſiafticall, according to which the procee. 
ding is, the courſe of proceeding againſt cri nes and oftences(for 
the mot part) is by the parties corparalloathe vnto articles or poſi- 
tion of the very crime it ſelſe, ſo there be precedent, a denuncia- 
tion, a fame, notorionſnes of the fatle, taking inthe maner, or anie o- 
ther matter,ſufficient in law, to open a way to ſuch Enquirie. 
Thaenquirie is allowed by common law ynto Courts eccleſt- 
aftreall (and ſo conſequently theſe oaths) appeareth allo further, 
by two precedents of conſultationt, ſet down inthe Regiſter, The 
* former of them mentioneth & alloweth of an Inos made - —_—_— 
by the Deane of Yorkes Officiall, and of his proceeding there- 4. * 
vpon, ſor deſects in a Chancell, and for want of ſundric ornainẽts, 
and other requiſites in a Church. 
The ſother beſide a conſa/tation)doth conteine alſo a cõman- Ibid.fol.;4 b 
dement to the Ordinarie, to take full information, even by way 
of /nqw/itron,and by other meanes, touching the value of tithes, 
and to certiſie into the Chancerie.Now al Enquirie generally(as 
is ſhewed afore) is ex officio; and is by oathes of other men in ge- 
nerall enquirie;and in proceſſu informatino:and may be by the oath 
of the de fendant, im proceſſu punituuo, ſo the crime be not caprtall, 
er of mutilatiom of limme. 
But to ſpeake more particularly for proceeding of Office; we 
finde there that an © Ordinarie proceeded ex officio,as fora crime; . ii lol ib 
againſt a pariſhioner for tithes deteined by him, whiles a bene- b 
fice was vacant. 
That ĩt is ꝰ allowed vnto them to proceede againſt crimes, adꝰ mi¹.i 
0 corretlionem 
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correftioner anime, we haue a precedent there, ofan Ocdinaries 
procceding againſt a lay man tor tue, euen at the inſtance of a 
partie gtieued. 

That againſt crimes, defefls, and exceſſes, they may proceede 
& obiect articles exoſficio; * appeareth by the preceder there ſer 
downe; where an Ordmarie proceeded ex officio, to the interd:(t- 
ing ofa church; by reaſon a part of dixine ſeruice (as it was then 
holden)founded to be vſed in chat Church, x as withdrawen, 

Where an *Ordinarte proceeded ex offici ſmi debito,to the cor. 
recting of crimes and exceſſes ofthoſe, that were vnder his Iuriſ- 
diction: and among others, obiected articles againſt a Anight, 
for not ſufficient reparations of a Church, tending to the cotte- 
Gtion of his ſoule, by reaſon of his deteining of that which hee 
ought not: this is there allowed, to belong to the court Eccleſ» 
Aſticall, and to the libetties ofthe Church, 

Likewiſe we find there, an Ordmaries dealing allowed u ho 
proceeded ex officio againſt one, chat had lated violent hands 
a Clearke,fo farre foorth as he dealt but for corretlion of the delin- 
quent, to the excommmwication of him, & puniſhment of his /axxe, 
withour adiudging any amends to the partie wronged : for this 
belongeth to a Temporal Court. 

4 Vpon apublike fame ariſen, that a certaine pariſhioner did 
withhold his due eb/ationz,refuſed to be confeſſed to the ptieſt. & 
to receiue the communes at leaſt once a yete: the Ordinary ex offi- 
cio did call him, tothe intent toinfl:& ſome corporall paine vpon 
him, fot cottection of his ſoule: and this proceeding is there al- 
lowed vnto Ordmaries,to be of their inriſdittion, and lawfull, 

One Lindſey a publilę Notary, being infamed aſwel of a crime 
fornication (for ſo Itake it, that it ought to be read)by him comit« 
ted as for contipta done to chat court: was ex officio proceeded a- 
gainſt,by 5 Deane of the Arches, for cotrectiõ of his ſoule & ma · 
nets. both which are there allowed together with ſuch procee- 
ding)to belong to 5 /ibertie ofthe church, & to eccliſ iuriſdiclian. 
In which copie of conſultation it is to be noted, that towards the 
end therof,& alſo in the title of it in the margentʒ this word deſa- 
matronis, is vſed in ſteed of the word formcatioms: for actions of 
de ſumatiõ be ſeldom, ot neuet ſued ex officro,but at the inſtance of 
{ome partie grieued, Beſides mention is there made of cemmitim 
3s 
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it within that iuriſau c whichin deſamation(that is not proper 
ly faid to be commrrted)'s not material, ſothe defendant temame 
then in that iutiſdiction. and therefore, where in the beginnin 
of chat ue, the wordes are printed, Super formations &c. => 
conac i ſo (which hath no ſence not yet is any Latm) no doubt it 
ought to be ſuper crimime fornicationts &c. commi(ſo, 
As for the cine of fornication,itis twile(beſides)noted by the 4A 
Reg firr chat Ordinariet proceeded agaialt it, in that forme. In the 
firlt hetofit is ſaid, that the Ordinary, proceeded ex efficy debits 
(as bound by his office & duty) againſt achapleine that kept a cõ- 
cubine publikely to the danger of his one ſoule, & with ſcan- 
dal ot others, Therefore this crime was obiected againſt him ex 
officro, for his cotrection and for reformation of his maners. 
In che later of them, che Official of Canterb. proceeded ex of« W. 
ficio againſt avicar(for the lame crime & for contepes alſo by him 
made igainſt that court) ad correction anime ſue. And there it is 
{aid of both the faults,as in al the former cõſaltatiũ to like effect: 
that this is copnitie ſpirituali que ad forks Eccleſiaſticum pertmet n 
— the ſaid writ runneth thus: Cm vor naper ex officio 
ro, fama publicareferente quod T.chc. veitre iuriſdictianis C. in 
amplexibus fornicariy tenet: ipſum cord bobs in curia chriſtianitatcs 
Pro correttione anime ſus, in hac parte citari feceritis , procedentes 
contra enum ibulem) iuxta canonicas ſanttiones Cc, vobis ſignifica« 
may, quod in canſis predittis ex officio veſtro, quatenns ad correctio- 
nem ip nu vicar, & non concernunt placitade catallis & debitis ju 
curia Chriſtianitatis procedere, & viterins ibulem pro ſalute anime 
ſue ſtatuere & facere poteritis , quod ad officium veſtrum ſpeciale 
voueritis de iure pertinere, prohibitione noſtra pr edifla nou obſtame. 
So that by theſe ſo many precedets of conſultationsby citations, 
proceeding againſt crime c&c. (being ofthat iuriſdiction)by way 
of rnquiſition or enquiry, & by 5 authotiſing of eccleſiaſtical iudges 
in al ofthẽ, to proceed therein, & to do, quod ad forum eccleſaſticie 
nonerintpertizere: & by the obiecting of the crimes to the parties 
enquired uf, ex officio nwxta canonicas ſant liomet iu, & libertate ecel, 
(which may be by oath, in mattets aſwell prokebita quia mala, as 
mala quia probibita )& againſt lay, aſwell as eccleſiaſtical perſons; 
ve do conclude,& gather; that by ſo many iudgemets of the cã- 
mon lav for crimes of eccleſiaſtical coniſance (and conſequently 
in matters ncichet I eftamentarie,nor Marimoniai any perſons, 
whether 
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whether {ay or eccieſſaſtical, being vader that ivriſdiction, may be 
cited, (though againſt their wils) by Ordimaries & [ndge: Eccleſi. 
alt icall ex officio ipſorum mero. And vpon apparance, may by cen - 
ſures eccleſraſtical &c. be vrged vpõ theit oaths vnto examinatig; 
& to anſwer matter. though it concerne theit owne crimes, And 
thetfore, that the lawes of this land do warrat & alo , che mini- 
ſtring ol that orhe(wherot we intreat) vnto Courts eccleſraſticall, 

We dooaely ſay, that the defendant may lawtully be viged, 
in duc proceeding of office ro anſwete concerning ſome crimes of 
his owne,by vertue of his oathe. But according tothe 7 reatiſonr, 
Nvite-gatherer, and others, who ſeeme to confound all ptocee- 
ding ex officio; with the oy miniſtring of an oathe to a defen- 
dant, touching a crime obiected againſt him; we might a great 
deale more peremptotily conclude; that if theſe two (as they 
holde) be but (intructh) all one thing, then whereſocucr pro- 
ceeding of office is, there ſuch oathe (of neceſſitie) mult be allo 
miniſtred and taken. 

Theſe proofes (laſt alleadged) are gathered out of Writtes of 
Conſultation, afcer that (by the parties conuented) Prohibition 
had beene brought, to remooue the cauſes from eccle/raftreal 
Courts, And therefore no doubr, but that the Lawe (before the 
C vnſultationt awarded) was thoroughly debated ; and that the 
parties delinquent were cited, and proceeded with altogether a- 
gainſt their willes. For, can any be ſo ſimple, as onceto imagine, 
that a man who 13 cited to anſwete, in a cauſe criminal and to be 
puniſhed or corrected for it, will willingly appeare and anſwere; 
ifhee neede not to come at all, and were therein alſo, by Lawe 
protected? Or that he wil be at coſt. to procure a prohubitis to ſlay 
the dealing; where he is willing enough to be proceeded with? 

But beides allowance hereof „by the Statutes and Commen 
Lame vnto Courtes eccleſiaſticalkthepratiiſe allo by time imme · 
moriall hath runne according!y; as may poſitiuely appeareby 
Atof Eccleſiafticall Courts, and( by way of abneg ation )may be 
ſhewed from the Recorders at the common Lawe. In that (281 
thinke) it will not in them be found; that any Probubitton (hath 
vpon this point onely), beene awarded thence : or at leaſt, vp- 
on debate for obtaining ofa Conſmitation , ſuch hath not ſtoode, 
nor beene mainteined, al 


furt. 3. proceedings in Courts Eccigſſaſticall. Tos 


And albeit, cither vpon this conſideration , or ſome other as 
weake, cettaine euill diſpoſed and factious perſons; haue long 
ane diſputed and maintained opinion, againſt oathes mini- 
ſtced both in Courtes temporal and Eccleſtaſticall; yet vpon ge- 
netall miſlike of ſuch ford opinton (as may be gathered) a Pro- 
wimcial con fiturton was then agreed vpon and concluded; to 
make euen all diſputations, againſt one, miniftred in either 
court, to be here ſe. which Conſlitutiom 1 haue not hitherto found 
to haue bene miſliked, much leſſe condemned at any time fince; 
as contrary to any the lawes or polic ie of this land, Let xoman — e prow, 
(faith that Conſtremtion)preſume to diſ pute &cc. againſt othes which 1 
are made either in Eccleſiatticall or temporal Conrtes in caſes acru- 
ſlomed and im v[nall manner ,+c.and from henceforth, let it be com- 
monly tang ht and preached; that oathes may /an fully be taken by all 
(10 whom: appertaineth ) by touching the holie Goſpels , and pon 
them;m all caſes by law expreſſed, and which are vſual in both conrts, 
Seeing then it is moſt appatant, that the 9arhes(which wee here 
duſpute of) are both expreſſed and preſcribed by lawes Cimil and 
Ecc le ſaſticauliand were alſo there vicd, both at the vety time of 
fuch Conſtitution, and long afore: it wil hereupon follow, that the 
like oaths were then allo vſed in temporal Courts , and were (by 
that Conſt;tution)aſwel alowed vnto Eccleſiaſtical courts,as they 
were in their owne temporal! courts, Which thing is ſo much the 
more manifeſt, in that, a lutle Treatiſe purpoſely compiled (1 
take it) by Saint German in the time of king Hen. 4. euen againſt 
ſundry ſuch Conſtirutions,both Legatine and Prominciall;yert ſaith 
thus of this very point, viz.,* rhough ſuch a mans ſaying viz. Ag » A Trexiſe con- 
vſnall othes,n both courts be vntrus; yet it is none bereſie , He yeel- s Coon. 
deth then, that, in all caſes then accuſtomed in both courts;othes Legarine.ca.z3. 
might lawfully,and alſo ought to be taken. 5 —— * 
The practiſe of this oathe (as in all former times) ſo was it al- 
ſo receiued and vſed, in the time of king Henrythe eight, as well 
afl et the Papacre was ouerthrowne heete, as afore : and ſo hath 
it continued euer ſince. 
And after his time, the Lords of the Coumſol. finding Bonner the A and Mon. 
B. ef London, ſomthing lack in his duty; did enioine him to cal a- 2.<dir. a wm 
fore him al refuſeri to come to diuine ſetuice, & to ſearch out, con- 3 
went, & puniſh al adalterernaccording to the eceleſiaſticallawes, 
P The 
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id. fol. 130. Ihe kings commiſhoners viting the Church of Paz/e: did 
examine al the of chat church by vertue of their oathe;touchin g 
their daclyine and connerſation of Hife. Wherevpon one [obn Pain. 
ter and othets, did confeſſe aduiterte euen by themſclues to haue 
bene committed. yet this was a general enquurie. 
d. lol. 5. The Kings commiſſion to proceed againſt Bonner, a firmeth;thar 
the commiſſioner: ſhal proceed, aſirel by meere office : as alſo by way of 
denicciation & by either of the, or by any other meant, by their diſcre- 
$ wid. fol. 1912. tant. By vertue® wherof,they charged him v a corporal aath ex of 
ficio, in torm of law,to anſwer the put that ſhuld be miniſtted: 

bid fol. 1516. which vpon his oath rake, were after miniſtred vnto him. But for 
that he would not anſwet them fully, he was pronounced con! u- 
max & proconfeſſo, & was remaunded backe to priſon as afoe. 

tel 1536, The proceedings about that time allo, aguntt Ste. Gurdiner, 
& the oath miniſtred to him, was ex officro, in matters criminal c 
penall: as appearcth by the ſentence of deprination from his Bi- 
Hopricte of Wincheſter. And yet beſides Babops. there were ſome 
ot the Rugtconmſel, ſome Cmuliaut, and allo ſome [wages of the 
land, and other common lawyers, who were then cemmiſſoneri 
in that cauſe : and knewe the lawes as ſufficiently well; as any 
doth,which now impugneth this courſe, 

ce lat Inher*Afaieſtier time that now is, a ſpecial comrſion was dire- 

krabben. Cted forth by her hug hnes vnto cettaine great perſons both eccle- 

8 . fraſtical,& lay; wherof diuers were of the prim counſel, to proceed, 

by way of enquiry ex officio, againſt 2. great & honor. able petſona- 
ges, in acauſe 06 ortection cee lo the commiion 
did runne, Whereupon they were accordingly called, and pro- 
ceeded with; and were put to anſwerthe criminal articles, von 
their corporal oathy, 

Not onely at all general viſitationcholdenin the beginning of 
her Maieſtierreigne, by ſpeciall commyſſions grounded vpon the 
ſtat. /. Ec. /. but allo cner ſince, by vertue of the commiſſios eccle- 

fraftical,this courſe of exaQting ſuch oaths,hath bin practiſed and 
continued. was it then ſo long togethet, againſt papsfs and other 
d-lmque'ts,a molt iuſt, & neceſſaty oath, & ſuch as againſt which, 
no good ſubiect beating the name of aprofeſſor ef he go fel)euet 


did open his mouth in any diſlike: and is it now become on a ſo- 
4343, 6/ondy cruel, vniuſt, & more then Sou W uſe 
a fc 
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a ſew vaine, & factiaus Reformatiſls, are vrged wich the ſelſe ſame 
maner of oath?Belike lawes theme lues are but partial, which in 
reſpect of acception of tome mens perſons, doe fo quickely turne 
their na: uce, from ſweete to ſower, and from iuſt to vniuſt? 
Whea D. Grindil late Archb. of Canterb,was B. of London;he 
cõplained to the Lords & others of her Aa. moſt honorable ra- 
wy conſel;for that by vettue of the camiſſion eccleſiaitica!, he could 
not {o duly & thorowly proceed, to the diſcouer & pniſhment of 
certaine tubes, & other great poſſeſſionets being Recuſans (as 
he ought)bccauſe ſom Crarlians & common lanyer;(luppoſed thẽ 
by him to be like affected) did ſiniſterly animate and aduiſe them 
not to take oath, to anſwet vnto any articles obiected ex officro; 
vnleſſe ſome fume by preſent men, or ſuc hlike, were firil found a- 
gainſt thẽ.chich would proue (ſaid the B.)a long, troubleſome, 
and chargeable coutſe, if it ſhould be purtued;ſeing ſomeof ihẽ 
dwelt in remote places of the Realme, where as the people alſo 
ſtood like aſſectedʒ ſo that they would neuet be induced, to make 
any ſuch preſentment or diſcouery.and yet that the mattet was by 
denunciation; by vehement preſumptiont, and by good enidence 
giuen vnto the commiſſioners; ſufficiently otherwiſe detectedʒot 
was ſo notorious, as that (by lawe)they might ground an Enquiry 
of office, agaiaſt th&; as by others, no leſſe {ound Lawyers,he was 
informed . For tedreſſe whereof, and for furtherance of luſtice, it 
pleaſed their hanorable LL. to cal ſom both of the(imilians, & cõ- 
mon lawyers afore thẽʒto the Counſel boord,that had giuen ſuc h 
aduiſe. & thereupon,three of the doclort, and one counſellur at law, 
were by the cõmitted to the Fleer. which (I think) ſome of their 
bonorable LL.& others yet remaining, can & do welremember, 
By al which here premiſed n doth appeare,how ſufficiently & 
ranifoldly our intention(in this behalt)is grounded: & likewiſe 
to how ſmal purpole the Treatiſor teſoneth, where he gathereth; 
that eccleſiaſt. courts muſt be reſtrained by the Q. prerogatine roial, 
& common lame iim that their iuriſdic bon is from the Cron. Conſi- 
dering,none ofthe defenders of this oath wil deny, either the an- 
tecedent, ot conſequence heteof. But that which couenly he would 
thẽce iaferre, viz. that ther fore they may not g ius oths but as the cõ- 
mon lam doth, wil not any way follow thereupon: becauſe the Q. 
Prerogatine rojall, and common lawes, ate ſo farre fromreſtraining 
P 2 oz 
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or forbidding theſe oathes; that ( as it hath beene prooued) they 
allow them. and the Tempora Courts (in many like calcs ) vie 
not ſo much as a ditterent couiſe from this; which is in ſpeciall 
controuerhe, 

Now if it ſhall be ſaid, which alſo ſome very learned men do 
hold(as the Treatiſour conſeſſeth) that the Statute la made the 
firlt ofher Maieſlie, warranteth, and alloweth this manner of 
oathe : then to ſhe this to be (as he conceiveth it) abſurde; hee 
telleth vs of lone other points alſo defended (vponthe generall 
words of that Ace, and of the Commiſſion) by the ſaide /earned 
men; which ſeeme vnto him to be alſo no leſſe abſurdities, thenis 
the miniſtting an oath in a cauſe crimmall; & thetfote the one no 
bettet warrantcd theteby, then the other, for to what other pur. 
poſe then this, he ſhould bring them, I canot poſſibly cõiccture. 

The firſt fault he findeth with ſuch learned mens ſayin gs, is: ſot 
that they judge it to be warranted by the Act. and by the Commiſſion 
to put men to other;none accuſation ſmte,or law ful informatio preſent» 
ment, or indiclment, iudicialh preceding or depending. He may fa- 
ther vpon ſuch learned men what he pleaſe: but is it likely that he 
himſelf would thus obiectzas ithe required bils of In formation & 
Inditements (as it is at the camonlar)to be vicd allo in courtiec- 
cle ſſaſlical, ſeing both himſelfe,and the Note-gatherer do tie the 
Commiſſion to cauſes only eccleſiaſtical,and they alſo to be dealt 
in. only eccleſiaſticalh?Such learned mẽs ſayings, may wel & ttu- 
ly be defended: as namely, vhẽ either the offeuce is votorioui ot is 
knowen to the /ndges themſelues, to be dangerous & ſcumdalau 
to be ſuffeted. For theſe two caſes be out of all thoſe that hee na- 
meth:yea though he ſhould (molt vniuetſally) take ſarre for any 
proſecution by another, and information for any private ctecible 
ſnegeſtion, or denunciation made. 

The ſecond etrout which he aſſigneth to be holden by them: 
is, for that ſecret information may be admittcd, ſuppreſſo nemme no. 
tificant's : and he calleth ſuch informations, ſecret accuſations, and 
the men malicious calumniators adding, that all geod lawer, ard 
well gouerned common wealths, haue ſuch hidden bc er: for p- 
parant accuſers. But if allgood Lawes and rell gonernued commun- 
reales do(indeel hold ſuch men for apparant accnſers; then doch it 


follow chat, when ſuch [uformatian is giuen, there is no want ol 
| an 
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an apparant accuſation, Vet in very deede, cuery relation made to 
a Magiitrate by ſuch, as will not proſecute, nor (perhaps) bee 
ſcene in the caule, for ſome good conſideration; is not by any 
lar, not in any common weale that I know of; holden for an acca- 
ſation,for a malil tous calummiation,or tor anyſecret backþuting,nor 
yer deſcruedly (by any neceſſitie) is ſo to bee accounted, For 
belides other countreys which I haue read of; ſuch priuate infor- 
mations haue(oftentimes)therr manifolde good vſe, euen in this 
Realme,yea and amongs ech degree of Magiſtrates. And if they 
ſhould be * holy reiected, or neglected; might (fometime) * Vide 3. par 
bring an whole ſubuerſion ynto vs all. 8.17 
I pray,were thoſe that gaue the firlt information of Babingtons 

damnable conſpitacie, to be miſliked, as ſecret bacthiteri or was 
the examination of theſe traitors,and the proceedings vniuſt;be. 
cauſe the names of the intelligence- giuets, were to this day ſup. 
prelſed?By this example then you may wey, & conſidet, of ſun- 
diy the like. Howbeit ſuch imformations in ordinarie courtes Ec- 
cleſiaſticall, be not holden for ſufficient ground of Specrall Enqui- 
re; except they be very frequent, and the offence ſcandalous: 
and in Commſſion courtes, they bee as rarely recciued, as in any 
courts Temporall of this Realme whatſocuer,andthen but from 
very great, and credible perſons, 

The third fault he findeth with ſuch learned ment opinions, is: 
that the Indge may profeſſe himſelfe to be an Accuſer:which lanlſſa 
proceeding, the Inſtice of this land (he ſaith) deteſteth: for that ns 
man may be accuſer , and witnes: or Inditour, and a [nrour : there« 
fore mach leſſe may the Iudge be am e Accuſer. Fot anſwere where 
of, firſt the lawes cimilland eccleſiaſticall;holde not the [ndge pro» 
ceeding of office to be any accuſer: but that whereupon che En- 
u is grounded, to repreſent the accuſation. and ſo there is no 
reed fot thein to pleade ſuch plea,as he here ſurmiſeth. Second- 
ly chat. an accuſer may(in ſome caſe and ſort)be a witnes,&c. is 
*<llewhere declared: and ſo his antecedent falſe. Thirdiy, his rea- Vice » pare, 
{on foloweth not: fot why might not a [ndge be an accaſer:albe. "6 
it neither an accaſer could be a witneſſe,nor the Inditou a lu om? 
Fourthly, if it were true,thatthe Iuſtice of this land, and the com- 
mon awe did not vic ſomething, which an Eccleſtaiticall court 


doch : may it thereupon bee inferred, that therein is a con- 
P z; trarietie, 
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trarietie, and thereby (for ſuch drfference onely) a deteſtation of 
the other courſe ? This maner of reaſoning is more comon with 
him & others, in theſe cauſcs;thenany way ſound & ſubſtantial. 
For the one court doeth it, & the other doeth it not, be no contra. 
ries;nor yet propoſitions in any other degree of eppeſition in that, 
ſubiettum propoſitions; in both, is not the ſame, and therefore doe 
import no more, but a d uerſay. For is this( which is the very like) 
any good teaſon, viz. an Eccleſiaſtical! court readeth drfinitive 
ſentences d- ſcripts, but a Temporal court doeth it not, in giuing 
judgement, therefore there is contrarietie bet wixt theſe couts? 
& ſo the reading de ſcripto,in a court eccleſiaſtical vtterly vnlaws 
full? Whereof l thought it not amiſle, once for all to aduertiſe 
the Reader,becauſe this crroneous argument is ſo vſuall. 
Laltly,ifall theſe were to be graunted vnto the Treatiſonr,cucn 
as he ſetteth them down;yet what would it auaile his cauſe? For 
admit theſe collections were abſardh gathered, from the genera- 
lity of the words of the A & Commuſſion;would it therefore fo- 
low,that authority, to miniſter oaths to defendãts in canſes crime 
nal. could not thence be argued without abſurdities, being whol- 
— point? why ? if cuery thing cannot well be inferred 
thereon,may therefore nothing at all be? Vet vpon theſe & ſuch 
like pezches,rather the reaſons of his, (elſewhere by ſundry occa- 
ſions touched)the Treatiſour wiſheth;the ſaid learned men wiſelirr 
to aduiſe theſe Comiſſimers eccleſiaſtical, go reſpelt the ends expreſſed 
in the tatute,viz..the pleaſure of God pnereaſe of vertue,conſernatin 
of peace and wnitie of this Realme : rather then the ample and large 
word; of the ſtatute, and herght of their lauriſclicliou. as it theſe ends, 
could not poſſibly concutre, with tender of ſuch oaths. But xhẽ- 
ſocuer, he, ot any other learned ot vnlearned, haue ſufficiently 
(indeed)prooucd,that theſe cannot ſtand together, l doubt nor, 
hut that the Comiſſizers,wil take it, as a great benc fit, to haue bin 
inſtruRed by thẽ in a point touching the pleaſure of God, icreuſe 
of vertue, c conſeruationof waitte; which by molt of their large 
trauels in Diainitiz,by themſelues they haue not hitherto ſoũd. 
Howbeir, this laſt part of his ſaying ſeemeth vnto me to ſound; 
as if he would not ſtick any more, to grant vnto vs, that the /arge 
word; of the Aft doe allow of this oath.So that we finde nothing 
any way materiall by him alleaged, toimpeach our former con- 


c/n/ion 
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claſſon, vir. that the common lames, and farmer of this Realme, al- 
lowe ſuch oaths to be tendered by EccleſiafticalTudges.& ther- 
fore the oath of the partie in ſome matter of crime, that may be 
damageable & penal vnto him; is both in practiſe, & is alowed alſo 
to be ptactiſed( in courts eccleſraſtical) by] lawes of this realme, 


CHAP, IX 


That ſuch oath touching a mans omne crime is allowed , both by the 
Canon and Ciuill /awes: home farre, and in what ſort : and that 
the like 15 eſtabliſhed and thought equal, by the lawes & cuſtomes 


of ſundry other nations, aſwell ancient as m "A 


FR Eing then the giuing of an oath ina cauſe crr- 
4  minall, & penall to a mans owne ſelfe; is pract- 
ſed by the lawes ofthe Realme, and allowed b 
them, vnto courts Eccle/iatticall:in both which 
teſpects, fuch Canons, as preſcribe it, are by fa. 
tute warranted to be till vſed, as they were be- 
fore the making of the Act 2 5. H. 8. and in trueth haue bene al- 
wayes ſince: let vs therefore ſee , whether this courſe be iuſtiſi- 
able alſo by Canon and C iuil lawes, and by them allowed and 
practiſed, | | 
Fuſt, che /awes of the realme,that do allow certaine matters to 
be of eccleſiiſtrcall conuſance, cãnot be intended, but to allow an 
eccleſiaftical forme of proceeding, by ſuch lawes teceiued. For it 
were as vnteaſonable to barre them from proceeding in a cauſe 
eccleſtaſticall, according to that lawe : as it would be to require 
of them to deale, by way of [nditements and Iuriet. Thoſe lawes 
are ſoplentifull in this point, that it were vaine to ſet downe 
but atenth part of that, which in this behalfe, might be ſayd. 
Therefore I holde it beſt to ſhewe vnto you, what is the lawe 
herein (agreeable alſo to the practiſe in ordimarie counts eccleſs- 
ical) as I conceive it;in as great briefnes,as I can, which may 
bo.h declare, that by thoſe lawes it is allowed, how farre, and 
why it is lawfull: & may alſo ſetue to anſwere(by true diſlincti- 
on) vnto all obieftions , drawen out of either of thoſe lav es, a- 
gainſt this courſe, 
An oath touching a criminal poſition,or matter is eicher 9 
7 


172 Un Apologie ofcertaine Chap. g. 

by a witnet, or by a partie. A witnes (by the very nature of teſti. 
monie)mult d:polc iudiffetently, atwell for the partic againſt 
whom he is produced, as for him, which produceth him. And 
therefore is to anlwere truely, not onely to the poſitions and arti- 
cles, giuen in by him, by whom he is produced: but alſo, vnto 

the la vtull and pertinent /aterrogatorier, miniſtred euen bythe 
aductſe part, In which /aterrogatorier,ewo ſeuerall ſortes of mat- 

teis may be conteined; tending to diſable him, from giuing te- 
ſtimonie. The firſt is an /zterrogatorie tending tothe diſcouetie 
' Felnus d of his owne-turpitude : and wnto * this , wh-ther it concerne any 


cum cauam 


dell bas go. lo. crime ſuppoſed to be committed by the witner, or his confeſſion there- 

per communen . of, or the fame and infamie againit him of ſuch crime; or a ſentence 

thereof,or an excommunication(thereupon)gone out agarnſt him, or 

any ſuch like matter;he is not bound to anſwer vpon his oath, though 

he haue done penance for it, and thereby be preſumed, to be te- 

1— formed. The reaſon hereof, i truely alleaged to be this; * becauſe 

— ex tu the end of ſuch a criminous Interrogatory miniſtred by way of excep-! 

— *. tion or barre to a witnes, or to an accuſer;is onely to diſable him, from 

accnſmg, or witneſſmg, & not to the acquitall or condemnation of the 

per ſon ſo challenged of the crime; as the ende is here a Purgation of 

4 mans owne ſelfe is tobe emioyntu & therefore, no reaſon to aske 

» Algh, Villgia it of himſclfe, For (as one wel ſaith)by the * order of charitre,eche 

— . an is bound, to laue his owne body, and fame, one degree ſooner and 

neerer then bis neighbours : inſomuch, as the lone towards our 

ſelues, is made the rule, howe to lone our neighbors; in which te- 

ſpect it is ſayd, that, ordinaria charitas incipit a ſcipſa. and there- 

Gee no vnn i bound to furniſh one that ſtandethh & oppoſeth him(clfe 

againſt him; enex againſt hunſelſe, in matter of crimes, but (ſaych 

he) it u ctherwiſ:, when a man is vrged to the hike, by a Magiſtrate, 

« Vide Pat. that is bis competent Indge.\Whereby the reaſon of the *primilege 

Pag-36, of an oath miniſtred ex officio; aboue that, which is at the intact 
1 of a partie appeateth. 

be ſecond ſort of [nterrogatorier; tending to the diſabling of 4 

* Felin.ibid,per witnes, is ſuch, as conteine no turprinde in themſelues. as * Interro« 

— gatories, touching his condition, as whether he Le bond or free, or of 

bu — 2 ry Aliunce, and ſuch like and to theſe fie is bound 


to anſwere, 


When a crimingll matter is obiected, as to be an * 
8 n 
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him that is partie vnto the ſuite: it either touck.eth the erime of 
ſome witneſſe by him produced, or elſe the partie his owne crime: 
if * it towcheth a crime of his owne witneſſe; he muſt anſwere it by the —— 
derte of that part of [wramentum calumnie by him taken; wiuch is, rogue, 
that he ſhal not burthen more then needs )h1is ſary in making his 
proofer; but ſhall humſelfe confeſſe a trueth therein when he is athed, 
But when ittoucherhthe parties one crime, it is of two di- 
vers conſiderations : for oe the cauſe is Cuy mooued for 
the prexate intereſt of the proſecutor : or els criminalh,forpublikg 
wniſoment. 
If the luite be but cinilly mooued, the criminow poſition or in- 
terrogatorie , may concerne ſuch a c:ime; as being concealed, 
brings benefit, & commoditie to him, with another mans loſſe. 
And in: chis caſeſ albeit there be no ſame, ot no detettion prece- . 
dent) che pertie is bound to anſwete it vpon his oath, rerum nu. Jo. K. 
But if the concealing of it, cannot procure his gaine, Win 
another mans loſle; then is not the partie himſelfe(in ſuch caſe) ? = 7 a0 
bound to anſwere a poſitron crimmmons ſo mooued by his oath. yer —— & di gle, 
euen inthis*caſe, if ſuchcrime bee notorions,, or be otherwiſe fa de. 


ſufficiently diſcoucred by fame & c, then is he bound to anſwere 4 Bartol. vbi f 
pra temiſſiue. 


if it be ſimply hidden, and ſecrete, the 5 rule is; that a man is not u dla dee. 


bound to an{were ſuch crime, v is oath: quia nemo teretur, lefone gl. & 
ime, vpon his oath: q ctur, gods! 


Frepriam ſunpitudinem renelare. ri de poſitoni- 
Andit is *alledged out of Chſeſtame in the Decrees:Non tibi — 
dico di te prodas * publicum cc. regula ſecundum 
One reaſon hereof is; 7 becauſe meere ſecrete ſemes neede Ser. 
not be publiſhed, but are to be left vnto God alone: De cecntis c qual ber cl. 5. 
Eccleſia non indicat. — c.0 
peccauerit. . q u + 


And another Canon to like effect, ſayeth thus: We ſheake * De pavicentis, 
of ſaes manifeſted : but as for meere ſecretes, God ( alone) ts — ques 
bee , that hnoweth them , and will indge them : where, by ſecrete i d 
ſmnes, hee vndeiſtandeth ſuch; as are by none inchling and pro- g 
uitie brought vnto light, and therefore cannot poſſibly be Vibanus 3.6, 


denounced in any particularitie,vnto the /dge, J 
Thercfore 
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Therefore in general l Enquiries ¶ as at viſitations ) the lawe 
preſcribeth this forme of oath to be taken by them, who ate to 
e. qualicer.el,r. * denownce and pre ſent, viz. touching ſuch matters as they knowe, or 
deaccult, Speleene, & haue in charge (e almayes crime: meerely hid. 
| den )they ſhall ſay the full truth and nothing but the trueth,In which 
: — reſpect it is ſaid, that if * a» Officer 7 June (as ſuch, which be 
Tease called in Italie Decant villarum ) by preſeript of ſome ſtatute, be to 
denounce al miſdemeanors committed m that tonne, pon a grienou 
puniſhment otherwiſe to bee inflifted upon him : yet as bee not thereby 
bound, to preſent any ſecrete offence committed by himſelfe. Neuei- 
theleſſe, I haue heard it in the forme of the oath(giuen to grand 
[aries at Aſiſes and Seſſiont) conteined:that they ſhould exquire 
of theit one, their fellowes, and other mens miſdemeanors, 
which they ſhould haue in charge. 
t Aquin.in quod. A preat learned Schooleman(by diſtinction) doth thus deter. 
— mine of this poynt: If the Adulterie be altogether ſecret a mani 
vide plura a. parc wot hound iudic ialiy to confeſſe bis ſinne: neither in this caſe onght an 
ren oathof telling the trueth , to bee exalled of him: becauſe 25 
fanlt; are 1 an to Gods owne indgement, according to the 1 Cor, 
4.Chap. But when an cuill famerunneth of adulterie committed, or 
when there appeare ſome euident tokens , which may induce great 
ſuſpition thereof: or elſe when it ts prooned Semiplene, that is, by one 
good witneſſe, without exception: then ought an oath ( to declare the 
trueth) to be impoſed vpon hum, and he in then bound to confeſſe the 
verie trueth, 
+L8.6.,& Anotherreaſon thereof ig;thata* ſudge may not interrogate 
— indicially : but where he is ledde theteunto by good equitie, But 
there is none equitie to enqaire, of faultes that are abſolutely 
ſecrete and hidden. 

And yetthere be alſo certaine caſes, which are excepted out 
$4cinquifiioais Of this rule: The firſt i is, when the hidden crime is ſuch, as doth 
— 1 (by la we )hinder the execution of function Eccleſcaſtic all. ot the 
in cc ſuperde reteyning of a benfice, as Simone Irregularitie, ot ſuch like. 
— — An example © hereof, wee haue alſo in the olde Canons of 
onibus.$.7 Comncels; where it was thus decreed : Thong h he be otherwiſe a 
— VET) good man, yet let not ſuch be ordeined a Clerke , which is 4 ſo 
rezum + Gri- lemme penttent, viz. ſuch, as (fot ſome crime) hath beene put to 
penzeniba, luch grieuous and publike penance, as was very vſuall in L. 

cr 
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ſtraiter times, But if — happen to bee ordeyned , through the 


Biſhops want of knowledge of his tate ; let him bee ſed from 
N at the time of bus ordimation — ſe prodidit 
eſſe panitentems , be himſelfe bewrajed not ſo much, Then much 
more ought he to open it, ypon his oath, 

Thereaſon, that in all * ſuch matters, as do hinder the execu- \ *'* 7 
tion of an Eccleſiaſticall function, the partic himſelſe is to an- nunciar..niſ 
ſwete, though it be otherwiſe ſecrete; or that he haue done pe- — 
nance for it) is this: becauſe, (thereby) his owne good and ſafe- — 
tie of conſcience, is ptocuted: leaſt he ſhould (elſe) wrongfully —— 
live ypon,and ſpend that, which (by lawe and right ) belongs oportat de. 
in deede and right to another, and not vnto him. And this hol- 
deth* generally,whether the matter be cimilly,or criminally mo- Rolin d. 
ued;in caſe by concealing , the partie, that is to anſwere, ſhall a 
winne and gaine, with anothers loſſe: ſauing, x hen by ſuch an- 
ſwere of the partie; ſome matter that was fully afore decided, is 
called ( afreſh ) into queſtion: for then is he not compellable 
to anſwete it againe. 

The ſecond * exception of the aſoreſaide rule , touching not 7 Specul.ibidem, 


vrging toreueale ſecret faults; is: when as by concealing of the — 


oftence, great perill doth growe, to the Church, as in hereſie, and 9-1.<.fiquis per 
d:lapidating or ſpoyle and waſte, of an Eccleſiaſticall living, * 

If here it be asked, whether a partie be compellable to anſwere 
an Interreg atorie, or poſition touching his owne being excommu- 
nicated, or not? it is to be remembred, there be (in lawe) twWo 
kindes of excommunication: One is, *excommunicatio Canomit, * Specul.ividem, 
when as the law inflicteth that cenſare ipſo fatto: as (by ſtatute) * 
for fighting with drawen weapon inthe Church, ot Churciyard. 

Now becauſe this cenſure ſo by law inflicted, is al waies preſu- 
med to be iuſt, & to binde: — are not bound(by oath) 
to anſwere vnto a poſition, or interrogatorie, diducing our one 
being excommunicated; no mote then we are, touching our ſecret 
faults, Ihe ſecond, is excommuicatio hominis; When as the cenſure 
is but decreed by the Judge. which becauſe it may be vniuſt, and 
without good cauſe, (in which caſe it is called Claws errans ) ot 
voyde and erroneous ( as being decreed, after an appellation is 
made & c. ) therefore it doth not (neceſſarily) binde, and conſe- 
quently ought therfore to be anſwered by the parties own oath, 

Q. 2 Hitherto 


ee 
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Hitherto of offences meetely ſecrete. But when they are by 

fines or otherwiſe(in ſome lawtul ſort) manifeſted abroad, they 
are then of a farte different conſideration, And yet if they be but 
blowen abroad, by reaſon of an Acciſatiom comenced,or by one, 
who voluntarily maketh himſelte a partie, and ſo is preſumed to 
do it of malice, ot for ſome other finifter reſpect: in this caſe, the 
defendant is not to be vrged,ypoa his oath to anſwere the truth 
of thecrime; not yet any thing, which very neerely & preſump-· 
rely inferreth it. for no man is bound ſ imply) :o futniſh vp his 
aducrſaries intention, x ho ( at his owne peuil ) cught to come 
(othetwiſe)ſufficiently prepared. Neuercheles, if the Accuſer, or 
partir, do make an halfe proofe,as by one vpright, and vntouched 
witneſſe, or by any thing egumalent thereunto in law: then may 
the ſulge tender tothe defendant an oath ( which he cannotte- 
ſuſe) de veritate ip/ins cromumis, in way of his purgation, c r more 
cleare conniftion : by teꝛſon of the #ntereſ{ , which the common 
male, or Church hath,to haue ſinne puniſhed, anc! all ſcandal 
ta ob yt thereupon ariſing, remoued. To this effect, a * Caron? writeth 
p. f. conclu. 1, thus: Sceing God alone doth know, & is Iudge of thoughts merely 
ſec ret: and that ech man i; bound to preſerne his owne pood name ace 
coraing to that of S. Auguſtines, viz. that man is cruc li n ho is carts 
leſſe of his good name eit «0th thereupon follow, that if no: hing at al 
be pronedby the « Accuſour, that then a man is not bound to con ſeſſe 
ä anything againſt hum ſelfe. And another to like purpole,viz albeit 
; when the [ndge proceedeth of office, and the crime is not full proved, 
be may eniojne purgation wnto the defendant : yet is be not bound to 
do it at the petition of him ho voluntarily offred hun ſelſe to be pro- 
motor officy : but it is otherwiſe when a neceſſarie prom:ctour n hou 
aſſigned by the [udge, doth make ſuchpetition, 

But when the proceeding is to be of meere office, & where the 
crime is manifeted, and diſconered abroade, by ſome wayes and 
meanes (ſuffic ient to ground an Exquirie vp6) yet thole meanes 
not prooued before an Ordinarie Indge; the Iudge is not there- 
— to vrge the parties oath, vpon the very crime it ſelfe: albeit 

er id ehe may te quite him to ſweare, whether he beleeue ſuch an in- 
gays = famie doe runne of him; or whether he hauc bene adiudged 
e iitur. by ſentence to bee conuicted of it: whether hee haue at any 
& time confeſſed it, or whether he beleeue it, to be notoriomu. 1 * 
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ſhall deny to take oath to anſwere but vnto theſe, vpon his cre- 
dalitie he docth thereby incurre cantumacie, and may bee pro- 
ceeded againſt, as conuicted of ſo much, as he wilfully teſuſeth 
to anſwete. One reaſon hereof is this: becauſe he offendethʒ to 
charge the office with proofe of a matter ofthis nature, being of 
it ſelte no crime, and whereof he knoweth the very trueth, Ano» 
ther teaſon is, for that hee is not hereby accounted to bewray lum- 
ſelfe of am hidden fant; becauſe theſe points import no crimes 
of themſelues, and (by common intendement) may bee other- 
wile ſufticiemily knowen, 

Now if the * partie defendant ſhall denie vpon his oathe, all . Specul didew 
theſe aforeſaid matters, whereothe is interrogated; & none other . 42. 
ſufficient de tectiõ beſides, being ogainſt him, ihẽ cannot the Or- 
dinarie Iudge proceed; to Fee hun an oath touching the trueth 
of the very crime it ſelſe obiected: vntill hee ſhall haue made 

roofe by witneſſes, that the partie 13(in deede) thercof infamed, 
hath elſe-where confeſſed it, is conmfted thereof, or ſome ſuch 
like. For when all of theſe, or any of them, is euherprooned, or 
by the partie himſelſe confeſſed indiciallie : then may the 4. 
lawfully giue vnto the partic defendant, an oath; touching t 
trueth ot the very cr1me it ſelſe: to theꝰ intent (if ihe matter fall * le Andr.in & 
out true) by due tokens of penitencie to bee enioyned him; hee geaione. 
may be reformed, the ſcandall,aud offence remooued, and others 
terrified from the like. 

The equitie hereof is manifeſt : for * ypon ſuch inſamie, & c. commu & 
running vpon him, and ſo ptooued, or confeſſed, he may be put . 
to his aathe, with his Compargators, which is? much more and — 
harder for him to doe, then to deliuer the trueth, ypon his owne e 
onely confeſſion. 3.de decimus & 

Neuertheleſſe you are not to vnderſtand, that this compa/fe cr. gut dl, lg 
en here ſpoken of, to take ſuch cat hei; is an abſolute, ſumpie, or Pr = legirimi. 
cile compulſion, but onely canſatine, as Interpreters doe call it: 
that is to ſay, if he refuſe to a»ſwere,or to purge and cleare him- * Arg Lde nue. 
ſelſe being infamed, & c. and thereby ſcanda/ow, for ſome fault; —_ — 2 
he is but therefore to be declared for conmilted, to be ſuſpended,or 5. rena lun 
otherwiſe to bee proceededagainſt, as the qualitie of the cauſe 
and law — : and none other corpotall violence to wring 


out his aſſent ynto ſuch oach, is to be vſed. 
Q Yet 


nd 4d mm 


1711 As Apologie f certaine Chap.g, 
11.1 . § idem 
l. eedand may be miniſtred in ſome caſes touching a cauſe crimi- 


Las ,& 28.4, 
K. 


— — Now .conty. & petuſall thereof (as your leaſure may 
£.1,46,ntow, 6.9 member and part of the former diſtin- 
e © tion, each of them may ſcuerallic be 


ITO — pretcrea reduced. 1 * 
| 3 — This point might het enlat- 

— —ͤ— 5.555 fine, ff. de furtis, ged, both by authorities of lawe, & 

2 — If be that hath * attion for embezellmg bus goods (hic 

due. Gu, 15 but a prinate,yet a crminall aftion at the Ciailt law ) will put i to 

& ka. cum Ii. icq. the defendants oath to ſweare ; that bee hath not embezelled them, 

— mor the defendant then muſt either take it, or elſe be conuic led thereof: 
Neither may he retwrne the oath backs vpon the plaintife the like u 
obſerned im an action of theft : which is nopablike criminall action, 


# Batol,bid.f at the Cimlllawe. And the defendant may not anſwere * vnto 


K fn theſe /nterrogatories criminal by the worde credit vel non cred, 
1 as he may doe in Cuil actions: but is to anſwete them ditect- 
terrog. act. ly. yea, or no. | : | 

+ Though it be but at the ſuite of a#priuate perſon; if hee that 


Later g M is iudicualie interrogated, will not aſwere at all, or doeth anſwer 


poita.deconfel obſcutely and petuetſely; he ſhall be holden pro confeſſo, and be 
c Rx bb. condemned; noleſſe,then if he had confeſſedit,becaulc he there- 


de uram, calun- in contemneth the la wes, and the Afagiſtrate. Like wiſe, at a pti- 
© Abb.in.e.veri. uate perſons ſuite and petition, the oath of 5 Iuramentum calum- 
ere wi. de veritate dicenda, & purgationts, is giuen by the Judge, and 
? Gail.de pace © muſt neceſſarily. be taken by the partie, albeit the matter be cri- 
en ne wind; or elſe he ſhall be had connifted thereof, 

per Sein. ſenio» And whenthe Accaſer in a crimmallcauſe,hath prooued no- 
— ——— thing beſides probabulities and preſurptions ; the Indge if he will 
may 
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may miniſter of Office vnto the partie conuented, an oathe, tou- 

ching the ttueth of the crime, called m nt par gatiomis, ac- 

cording to a former diſtinction. And this kind of neceſſarie oath, 

and the fotmet, haue place in all temporal or Cinillcourts abroad : ciuak. ; * 

in che world. as well as in courts Eccleſiaſtical, — 2 
Then,if where but a common perſon ſueth, either, for his own pri- 

nate intereſt, or tor reuenge, the Judge (by the Cuil law) may ex- 

act ſuch neceſſarie oaths of the other partir, importing oſientimes 

diſcouetie of matter criminall, and penallto the defendant : how 

much more then may the /xdge, and ought hee to doe it (after 

good pteſumptions, and probabilities had) where there is a — 

like intereſt growen vnto the Church or ( ommon weale, to haue 

the very trueth knowen, for reformation of the partic and ſup- 
reſſing of the ſinne or offence? By all which premiſed, we may 

Ee the eguitie, neceſſctie, and true ve of ſuch oaths, by thoſe two 

la wes Canon and { mall, 

Beſides thoſe la wes, it is alſo receiued and vſed by the Afuni- 
cipal and Cxtomarie law es, of many nations of Chriſfendome. By 
the lawe* Frudall or (as we here ſpeake) of Tenwres; ſuch oath, —— 
hath vſe in crimes , Fot if the obiected crime bee denied by the . de cones 
partie, and cannot ſufficiently be prooued ; he muſt then haue 
twelue compurgators to ſweate of their conſciences, and creduli- 
tier for his clearing, aſtet himſelſe haue taken the oath, De veri- 
tate vel falſitate criminis. 

By the * ordinances and cuſtomes of the Imperial chamber ( ſer- 1 04.Cmern 
uing for all the Empire) the like oath is vſed; ſauing, that a No- ne 
blemanis permitted to take it by his Procurator, authorized by 
him, to ſweate in animam ſuam. 

By the * cuftomes of Hungarie,there be many, and long conſfi= + Conſuer. Hun- 
_ made, for the taking ofit, and of the maner, of this kinde = — 
of oath, 

Itisreſtified 5 alſo to bee the vſuall practiſe of all the ſeuerall ! Nana — 
dominions of /take, that the partie conuented in Tempora ö 
courts, whether by way of Accuſation, or at the proſecution of l. l. 


another, or by way of Exquirie ex officio Indicis ; mult ſweare to | 
dec late the trueth, in all thoſe things, that ſhall be asked of him, | 
euen of the crime it ſelſe. 


Which proceeding,is farre more grieuous and ſtrit,then is ot 
may 
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may be vſed, in any cecleſtaſticall courts, ot any other in England, 
For at the ſuite of a partie, a man is not in any eccleſiafticall court 
(here) to be ſworne De veritate ipſins crimimis, except there bee 
cauſe for the /udge ex officio,to enioine him his parg ation. And an 
other point of greater rigour there is; that they giue ſuch an 
oath, not only, where ſome corporallpwniſhment is to be inflicted, 
as in the Starre-chamber is vſed: but, where it is call to the 
partie, ot tendeth to the mmtilation of limmes : a courſe not al- 
lowed by the /awes and pollicie of this land. | 
For * merchandiſe to bee caried out of the Realme of France,the 
Merchant muſt make a declaration wnder his owne hand of the par- 


droi,de refue ticmlars thereof, and the weight, or meaſurt in what ſhip, and whther 


baut paſſage, &c. 
rag. 1155. 


he will carrie it and that there is no more then is there ſet dom ne; and 
that there be no deccitfull nor forbidden merchandiſe there : and for 
the trueth of ſuch note or declaration; he mutt tate an oath,vpon the 
boly Enangel:its, 

They haue alſo another ordonnancein France to like purpoſe 
of (wearing; reaching to all Plaintifes declarations, & c. and to 
all defendants amſweri, & c. without any diſtinction, whether the 
ſame tend we couer any cee of — A — _ no, For * the 

ies are bounde by oath: to affirme ng the falles comteined 
— billes and —— : and — von oathe 
vnto Imterrog atories, to confeſſe thoſe; which be within their knows 
ledge. 

1 In other matters criminal, it is reported to be iheꝭ cuſtome 
of France, for the partie defendant, onely to make fayth, when 
they are obiected. and hee is thereupon to anſwere ; whether 
he haue committed them, or not: but hee is not to take a cor- 
poraloathe. bet wixt whichtwo(beforeGod) there is no dif- 


. ference . But by the 4 caitomerof Normandie, I finde; that the 


appealed of mw ther, or ſuch like, (when it is to bee tried by 
battaile) muſt v pon his oathe (holding his aduerſa ie by the hand) 
ſolemnelie ſmeare, whether hee hath committed ſuch facle or no; 
in the very ſelfe ſame wordes, and maner, as Stanford (afore 
alleadged) affirmeth to bee the lawe of England, in like caſe of 
Appeale. 


1 BnoLinl, in- Generally, to giue q an oathtothepartieconutted in a cauſe 


L Friminal, torellthe rruerb;is thepreſentviual praclſe of mot 


c4008 
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nations abroad : and * that the common opinion of writers in theſe * Auguſt.ad An- 
ju 


Amonglit nations of farre clder times (in moſt flouriſhing a ̃ ee, 
common weales) we finde oathes in all cauſes, whether Ciuuſle or — 
Criminallie mooued; to haue bene taken, both by the plaintifes, —— 
and alſo by the defendants. Amongſt the * eAthenian;,both par- ſol abo. & Go. 
ties ropke oathes; and beſides that, did lay downe a certaine g,. 
ſumme of money, to be forfeited by him that ſhould bee ouer- Ex Polluce $i- 
throwen, The Plaimtifes,or eAccuſers oath was; that he would __ 
obie& nothing but true crimes and matters. T his was called: A 
ewe: and the defendant ſware, that he would deale,and an- — 
ſu ere plainlie, not fraudulently, and cautelouſly, and this was 
called «rmroia, 

When e£ſchinesaccuſed Timarchu of a fowle crime, ſu 
ſed to be done vpon him by one? Aiſgolus, he ſaieth thus: Is — — 
if Miſgol.us being called and vrged to beare witneſſe,ſhall demie it, to pag. . Otace. 
the intent to gratifie I marc huus : hee ſhall thereby doe him no good, 
becauſe «AE ſchines can proone it by witneſſes hui ſhall only forſweare 
himſelfe, and mithall ſhew how cunning ly bee can comer ſuch w1llanies, 
Whereby appeareth,that (in that common wealth )oaths might 
bee giuen in matters criminal, tending to the opening of their 
one te pitude, as well as of other mens, 

Radamanthw for his ſeuere, and ſtrict courſe of [uſtrce holden; 
was faincd by Poets (like as acre and CMmos allo were) to 
be a /ndge in another world, ouet ghoſts deceaſſed. Ofhim* Pla-; Plats .. 
to thus writeth to our purpoſe : I am perſwaded (ſaieth he) that —_—_— 
Radamanthus deſerned to bec had in great admiration. for hepercei- 
ved, how in thoſe dayes, all men confeſſed, that there were ods, which 
hadregardoner humane afltens, therefor e he thought beſt to commit 
deciding of matter: in iudg ement, vnto gods, pay unto men. So 
that by a very plaine and eaſe courſe, hee ended all matters of indge- 
ment; ſor bee exatling an oath in enery cauſe in contromerſie, vſed 
the reby mo leſſe ſpe edily then ſafely,to ime his radg ments, 

5 Ariſtotle alſo Plato his icholer teſtifieth the like; that in olde : In. ela 
times, ſuppoſed offenders that were called into queſtion, were ©'* 


ſome of them proceeded with yp6 cheit oaths, & other —_ 
R an 


— 


Herodotus 
Ecatu,bub,6, 


Troiani, 


1 Homer. lib. 9. 


Hud. v. 257. 


pPuſamia in 
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and their oath was performed by holding vp of a ſcepter. 

The hiſtorie of Glaucus an auncient Spartan, doeth giue 

plaine euidence; that amongſt that moſt jult people of Greece, 
a man that would denie a thing to haue bene left with him in de- 
peſſto, that is, in truſt to Kere; was to take his oathe, whether it 
was ſo leſt with him, ot not; and conſequentlie was to ſu eate 
of matter tending either to periurie, ot to his diſoneſtie, and 
ſhame, hauing once vniuſtly denied itafore, to the defeating of 
his right, who had truſted him, Fot the ſaid G laucus his whole 
houſe and poſteritie was rooted out by Gods vengeance; one- 
ly for that a while hee denied it, and had once in purpole, to 
haue forſworne the money, which was (in decde) left with 
him, vpon truſt : and thereupon conſulted with the Oracle at 
Delphos, whether he had beit forſweare himſelfe, or deliver the 
money. 
Ihe vſe ofan oath in matters criminal, amongſt the people 
of Greece, may be prooued to be moſt ancient, by that purgati- 
on, xhich king Agamemmon made to cleate himſelſe, thiat he had 
not lived incontinently with FJippodamia. this his purgation is 
recorded to haue bene made in this forme: Hee commanded tro 
Sergeants to bring the hoſte or ſacrifice : which being by two lifted 
vp fromthe earth; eAgamemnon drewe out his ſworde, and there- 
with dinided it into two partes, and c it in the preſence of ali to 
be laied downe;then holding in his hand the Hondie ſworde, hee wert 
betwixt the two partes of the ſacrifice , and when hee was paſſed 
throngh,he then ſware, that he had neuer polluted Hippodamia,by in- 
Continencie, ; 

Homer mentioneth, that the ſame king, in another forme 
cleared himſelfe, that he had not violated Briſes. For at that par- 
gation, a Boare was offered vpby Talthibins ; then Agamem nos 
cut off ſome of the Boares briſtles, and offered them to per: 
ſwearing withall,that he had not yiolated Briſezs, and the Boare 
wasafcer,tumbled into the ſea, 

For clearing men from ſuſpicion of all lewd and ſiniſter dea- 
ling, not onely thoſe which came to ſiriue ꝰ at the ſolemne exer- 
ciſes and games of O/ympae, but their parents allo, and brethren, 
were ſworne ouer the cntrailes of a ſacrificed hogge; that they 
had vſed no fraude,or deceit whatſocuer : not done _ e, 

then 


Chap. 9. 
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then the 0rdawnances for Ohmpuu, did permit, So much then for 
the vie thereof among the old Grecrans, 

In the old Romane common * wealth, we read, that, euen pri- 
uate houſholders did lawfully impoſe ſuch an oathe y__ their 
labourers, that gathered Olies : videlicet, that, neither themſelnes 
wor yet am other by them comin,or funde, had ſlollen, or embezelled 
array either oyle, or olimes : which oathe if they refuſed, they neither 


Cato de re ruſt. 


0. 144. & 145- 


had any wager tur any eyle or oliues. Fot as it is by la we, that when * <.fin.$.1.de 
probable tolens or preſumptions, cc, doe appeare; hee that refu- — 
ſech to take oathe (though the cauſe bee criminal) is reputed dined 


conuicted thereof: So was it holden among the ade Romane: 
for an aſſured note of guiltineſſe, to refuſe to take ſuch oathe. as 
may bee noted by the hiftorie of Yiddorinus, when hee was /ord 


Generall of Germame, for * hauing his Legate or Lieutenant in, xiphilinsin 
ſome tuſpicion for corruption, he did (priuately) ſeeke to per. Commods, 


ſwade with him, to take an oathe; that hee would not ſuffer 
himſclfe to be bribed, which when he could not obtaine of him, 
the General himſelfe came into the Trunall ſeate; and there 
did ſweate, that he neither had, not euer would accept of anie 
bribes, then he commanded his Legate to take and binde him- 
ſelte with the like oathe; which becauſe hee refuſed, the Gene- 
ral commanded, that hee ſhould giue ouer his office and place. 
And that it might bee better diſcerned, whether any man vpon 
guiltineſſe of his owne conſcience, would at taking his oathe, 
blanch,& alter the very words of the oath : they ſomtimes deui- 
ed to haue a ſolem me oath,whereby he that gaue the oath,did vt- 
ter certaine ſet, andconceined words,as he thought fitteſt ; which 
he that {ware was preciſclie to follow, or elſe it ſerued not his 
turne, as afore hath bene noted. This they called Concepts ver- 
bu inrare, and the Grectans termed it, lun imuarer, a ſolemme impo- 
ſedoath. An example hereof in a very fowle cauſe, we reade in 
Cornelius Tacitus. 

The Senate comceined a forme of oath,and the chiefe of them firſt 
beginning to tale it pronoked by therr example all the reſt of the Ma- 
giltratey as they were arked their d oycei to call God to witneſſe; that 
by their meanes, nothing had bene done, whereby the ſafetie of any 
cus en might bee hurt; nor that they had gotten either reward or 

KR 2 bonour, 


4 Tacit. libs, 
Annalum. 
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bo vour, throurh the calamitie of am other Citizens . but it was 
proceined, that ſuch ar had a qniltie conſcience herein, dd come 
but tremblinglie to it, and chaunged the ſet conceined io of the 
oathe, like as thoſe are woont to doe, who ſweare falſely or cante- 


e. 

When the Pretoy one of the * chiefe Maęiſtrates of Rome, 
had made choice of 450.Judges,for deciding ofcauſes; he was 
(by lawe,for his owne clearing) to ſweate; that hee had not wit. 
tingly choſen any of them dolo malo, vi. by fraud, mal-eng ine, ot tor 
any other ſmiſter reſpect. 

By all which the premiſſes out ofthe Canon, Ciuil, and the 
lawer, and cuſtomer, ot other nations, may appeare; how Aan ul 
and equal/a courſe it was by them alſo holden (vpon ſundiy oc- 
caſions) to vrge oaths; though ſome matter criminal in the pat- 
tic himſelfe, might thereby be diſcloſed, 


CHAN 
An anſwere to ſome obreftiont, pretemded to be made againit thu 
kind of oath, from the lawes Ciuil, or Canon. 


N this Chapter,ſuch obiections, as already are, 
and ſome which perhaps hereafter may bee 
made againſt this kind of oath from the Cu, 
or Canon lawes; come to be anſwered Of theſe, 
moſt be made by the Treatiſour, &c. and ſome 

> may hereafter be obiected (perhaps by others, 
The Treatiſonrs,be either againſt ſome circumſtances about it; 
or elſe againſt the oath it ſelte, But firſt touching his by- matters, 
or circumſtances, ' 

Becauſe the private Schedule(concerning theſe oaths) which 
was ſer downe — Doctors (as is mentionedin the epiſtle 
to the Reader) conteineth; that, the defendant in a cauſe c- 
nall is to anſwere other Articles, ſo they be not tending to the 
crime it ſelſe, though it be at the ſuite — hee ſaieth, that 
the Maxime, of nemo tenetur ſeipſum prodere, is (thereby) ſo weake- 
ned, as it will ſcarcely nome ſerne for a Minime . For reaſon of 
this conſequence ; hee asketh, ifthis be not to goe like the crabbe, 
oblique, and to proceed the ſame way, although not to * ” 

7 
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direft tepper? and a5keth alſo , what ſhould be meant by other 
avticles , but ſuch as concerne circumſtances, and inducements to 
the creme: ? 

He is therefore to vndetſtand, that at the ſuite of A partie, a 

man by thoſe lawes) is neither to anſwete ciminous articles 
diduc ing the very crime it ſelſe, nor yet ſuch, as haue any neere » Angelus de 
coherence thereto , or be prepimqu Ac lus ipſi maleficio, But of e 
other matters hauing none affinitie with the very crimeʒ as he- 
thet he be of that Iuriſaiction, and ſuch like; the deſendant is by 
vertue of his oath (euen at another mans ſuite) to anſwere: and 
there tote no ſuch crooked meaſure is offered herein at all. But e 
ſeeth no reaſon(he ſaith) ni there ſhomld be am difference betweene 
the ſuite,and inſtance of the partie, and the proceeding ex officio in 
that, the reaſon alledged for to make a difference, but thus: Pe- 
nancies enioyned by Ordinaries,are not taken in lawe forpene, 
but medicine, If he ſee not this, why there ſhould be any diffe- 
rence berweene thoſe two proceedings; I maruaile then, what 
cauſe he can ſee, ſo highly elſe-where,to magniſie the courſe of 
proceeding by an Accaſonr, as very equall,and iuft : but to con- 
demne ( ſimply) all proceeding of Office, as vninit forreine,crnell, 
beatheniſh, and pr , and I know not What. 

That he may therefore ſee great cauſe of difference betwixt 
theſe two; let him a litle weigh with himſelte, what the reaſon 
(at the common lum) ſhould be; why an Appellee is allowed more 
freedome in ſundry reſpects, then a inan endited at the Q. ſuite 
ex officio fumply? and why, he may then put it to trjall by battaile 
with the appellor; but cannot haue that tal, vpon an Indite- 
ment? And alſo,why a defendant, againſt whom an formation 
is preferred for ſome crminall matter in the Courtes of the 
Q. Bench, common pleas, or Exchequer (which neuertheleſſe is 
by a kinde of proceeding mixt of both the kindes)ſhall not be 
vrged to anſwere, the bill, or any interrogatories vpon his oath, 
as all defendants in Criminal! cauſes, be forced to doe in the 
Starchamber? He is alſo to be put in minde, that men vſe not in 
ſuch briefe ſchedules as that was;to alledge for euery matter, all 
the realons they can: yet that one alledged,isof it ſelfe a reaſon 
ſufficient, of ſuch dinerſitie, for is there as great reaſon, that I 


ſhould vpon mine oath diſcoucr my crimes , being no way 
R 3 thereof 
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therof duely infamed,or they otherwiſe proued, for the ſatisfacti- 


on onely of mine aduetſaties malicious huinor by mine owne 
more grieuous puniſhment :asthereis(when thele or ſome like 
be precedent)chat I ſhould to mine Ordinary or Spirit nall fu her; 
who in a farre milder courſe,for his duties ſake, & in charitie, ſee- 
keth my good, by reformation of me, & amendment in me; and 
by remouing the ſcandal, which els might iuſtly be taken againſt 
me? And (by the Canon lawe) asiselle-where touched, mi. 
agitur cum in qui ſuo conuit o, quam cum acenſato conuitlo. Scing 
then vpon connittion by way of accuſation,the very ordinarie pe- 
naltie b law appointed, is ( forthe terrour of others ) impoſed 
without any mitigation: therfore the oath cannot ſo reaſonably 
thereupon be exacted,as it may vpõ the ſudge proceedings, by 
his meere oſſice, vnto a farre othermore milde end, for) molt part, 

But as it thoſe Doctors had abſolutely denyed penarcer, hich 
be enioyned ex officio [ndrcis,to be any puniſhments at al, becauſe 
they arc ſaid to be medicine: he aſkethrhetler penance although 
it be but ſtanding in a ſheete aſwell as the ſkanding on the Pullorie (in 
reſpetl of publike ſhame grienous and adioui to all men ) ſhailnot bee 
accounted a puniſhment? 

Ianſwere, that neither thelaw,northoſe Doftors in ſaying they 
be medicine, non pane, doe thereby deny abſolutely (as he teaſo- 
nech) that they be pamiſhments, For this ſaying of the lawe,is a 
Negatine by compariſon only; which the Treatiſor ether would 
not, or did not vnderſtand, to be none al ſolute demial.and that pe- 


» Anguft, eino mancten in deed) be ſo, we may learne by S. Auguſtine ſpeaking 
be 159.44 Mar- hereof in this manet᷑: quis non intellgit magis beneficium, quam 


ſupplicium nuncupandum, vbi nec ſæuiendi re/axatur audacia, nec 
pa nitendi ſalutaris medicina ſubtrabitur? Standing on the Pulorie 
which(as Itake it)by a word borrowed of the Grecrans,may be 
termed catamidratio; it was euen of ancient times, ( aſwell as at 
this day)accountcd an imfamons puniſhment vnto the partie, that 
endured it: and is allowed, fora good proofe of mfamie by law, 
but he that hath done publike penance, is not ( in lau e) to be ac- 
counted therfore imfamow: but ratl et to be a man amended and 
reformed; and ſuch,as at whoſe conuetſion, the Angeli in heuuen 
doe reteyce. and therefore his companie is not afterward to be 
ſhunncd or auoyded,by any diſcreete or moderate Chry/tran; _ 
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he were ſtill a man of ſteined credit, or conuetſation So that the 
great diuerſitie of the endes, xhereunto theſe be referred ; doe 
make a very notable difference in the pumſhments themſelues. 
For inthe one ofthe,the delinquent ispropounded for a publike 
ſpectacle of ſhame & reptoch, to be ſhuuned of all men: the o- 
ther,by theſe ourward tokens of hamilitie & ſubmiſſion,teltifieth 
his inward ſoro & griefe for the ſinne, and as it were thereby 
crauerh(in pitie and compaſſion) to be receiued againe, into the 
Chriſtian fellow ſſup,. as a man (by repentance) fully reconciled 
againe vnto God, and ynto his Church. Hitherto in anſwere of 
his obiections made againſt ſome by-circumſtances of ſuch oath, 
Ag unſt the oath it lelfe, the I rratiſou bringeth ſome reaſons, 
ſome allegations fr6 lawyers, & ſome out of the lawes thẽſelues. 
Firlt he {aich,there is no uſtice in the proceeding, at giuing ſuch 
oath; becauſe there be not three in ludgement, viz. the plaimtife, 
the defendant, and the Judge; and theteunto alledgeth Bratton, 
But what if the maner of proceeding ex officio were vniuſt, 
which in j ſecond patt is ſhewed to be otherwiſe;canthisproue 
the miniſtring of an oath to the defendant in a Crmmall canſe,to 
bevnlawfull? For firſt, proceeding ex officio may be, euen where 
the matteris Cimill,or criminal, howbeit but Cui moued, and 
there(for the moſt part ) none oath is vſed. Secondly, it may be, 
when none 9ath touching any crime, is to be miniſtredtothe de- 
fendant at all. Laſtly, an oath in a cauſe criminal! may ſometimes 
be tendered, wherethe proceeding is not of office at all, but ha- 
uing all theſe three — in iudgement, and that not by — 
cation orrepreſentatiuely only: but euen formally. and therefore 
(in all thoſe reſpects) his argument doth not follow. yet for fur- 
theranſwere, I muſt alſo tell him, that in all due proceeding of 
office,there be three perſons m indgement, For (as hath bene ſaid) 
that which openeth way to ſuch Exquerie, doth repreſent, and 
ſtandeth in ſtead of a Plaintife, for preferring vp of the matter. 
Againe, that anexpreſſed and formal! plaintife to ptefetre 


vp matter criminal, is not alwayes required; is manifoldly * c. g. & 16, 
ſhewed , by often ptactiſes recorded in the word of God it — 


ſelfe, to the contrary, 
He concludeth alſo againſt general aathet, and againſt extor- 
ting (by oath) of the ground and foundation of Inquiſition from the 
R partie 


— 
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1 partie conmented: out of the ſaide little ſchedule of the Dottors. 
11 From which concluſion albeit not following of thoſe pre- 
1 miſſes; we do not any way debatte him; ſeeing no ſuch prattiſe 
. is either allowed, or ( I thinke ) in this Realme heard of. and 
1077 therefore he wrongeth all Eccleſrafticallcourtsthe more, who lo 
11 often heapeth vp theſe vntrue and vnlikely imputations againſt 
1 Gena, them. An other of his allegations, is out of * Ialus Clarus to 
"MF 9 rooue (forſooth) by Canons, and Canoniſts, this kinde of oath to 
| . be a prophane, and more then heatheniſh maner of Inquiſitiom, ( for 
7 f ſuch is the mildeneſſe of the mans ſpirit ) and contrary ( if be be 
"8 notdeceined )to the rules and Canons of the Antichriſtian Church of 
Rome wiuch be more inſt (he ſaith Jor leſſe wninſt a great deale then 
"Lo ſuch,as haue taken vpon them to inige,by colour of the ſame.tor pro- 

| I! cedere ( ſaith Clarm ) ex officio mero,eft quando Index a ſemſo, > ex | 

| i4 officio aſſumit in formationes contra deliquentem, & contra eum pn o- - 
| 148 cedit &c, wherupon, he gathereth,that roproceede by Inquiſition ic 
4; not to make the partie by oath or exammation to be his onne accuſer, 
but to receiue in formation, amd witneſſes againſt him. This, which he 
thence collecteth, of not compelling the partie defendant by 
oath, to become his owne Accuſer is true, if it be as truely vndet- 
ll, ſtood, though it be not inferred truely from that allegation.for 
no man is by eath, ſo compelled: but rather by diſcouery ofthe 
| whole tructh , to cleare himſelſe of the crime after he be (as it 
were) accuſed, and brought into queſtion by ſome of thoſe 
lan ful meanes, which open a way vnto ſpecial Enquiric. Beſides, 
| this allegation maketh nothing for proofe of the vnlawtulneſle 
of ſuch oath, after ſufficient detection. For Clarus in this place, 

'E ſpeaketh onely of the proceſſe, or enquirie informative, grounded 
1 ypon ſome Clamoſa inſinuatio, ot ſcandall; and not of any part of 

| proceſſe punitine, which followeth vpon the former:at what time 
5 the oath of the partie, is to be taken. which thing, the ſame 
{ Amnthour,(thorowout his whole booke)moſtplainely ſhewe: h: 


** if it had pleaſed the Treatiſom to haue peruſed but a little more 
| I He = of it. This therfore is a fallacie,of not dibuting ad wdem; beſides, 
1 inciuule eſt, m/i tota lege perſbecta, indicare, 


le Petr Ferrar, The next of his allegations, is out of a meete Crw/iaw writer 
— and no Canonift,as he luppoſed: with whom he hath the ſame, 
ben. and no bettet lucke, then he Ladafore with the other; for want 


e 


of 


— K —— 
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of knowledge to diſtinguiſh, berwixt Proceſſe informatine, and 
Pwnitize: for thereof onely Petr. de Ferraris there ſpeaketh, 
not once mentioning an oath: Albeit the Treatiſu doe ga- 
ther, both that and other things alſo thereof, which bee not 
there conteyned; which Iwill not nowe traverſe with hing be- 
cauſe they tende not to our principall — 

Out of the la we it ſelſe, hee taketh holde of that Rule, 
which the ſayde Doclors did alledge, viz. nemo tenetur ſeipſuns 
prodere. but that proditus per famam c. tenetur ſeipſum oiten- 
dere & pwrgare, &c. ( which they did alſo adioyne ) he cannot 
in any loite brooke, or digeſt, as ag/ofſe, ( ke ſayeth) confoun- 
dmg the text, yet is it not any glaſe, but aſwell warranted by 
lawe; as the rwe it ſelfe. neither doth it confound, but ſhewe, \ 
howe that rule is ( truely) to bee vnderſtoode: fo that one | 
part of the lawe ( without any antmomie ) may ſtand with 
another, This himſelfe might haue remembred to bee lawe, 
euen by occaſion of his one allegation elſe-where, viz. 
that ſuch as refuſe to ſeare or anſirere wnto e Articles, are by 
the Eccleſiaſticall lame, to bee holden pro confeſs, If then that 
lawe doe ſo deepely puniſh the contemptuous in that be- 
halfe ; as to conwtt them therefore , of the very crime im- 
puted : may wee not gather, that the lawes Cual and Ca- 
non, require men to anſwere euen matters Cruminall, vpon 
their oathes? 

Bur if the Canonlawe ſhall bee by others alledged, to a- 
vouch ſuchoath, as we heere treate of: to this allegation in 
ſeuerall places the Treatiſowr makerh theſe ſeucrall anſweres 
following . Firſt, hee ſayeth, that ſuch oath is againſt Gods 
word , and therefore nobindmy lave : for which conſequence, 
hee alledgeth Samt Germaine , in his books of Doftor and Stu- 
arent, Secondly , that the two ſtatutes of Submiſſion of the 
Clygie, made in king Henrie the eight his time Hill conti- — 4 
nuing in force ) doe take away the Canon lawe, Thirdly, that - 
this kinde of oath is contrary tothe lawes of the Realme. All 
which aſſcuerations are nothing elſe , but begging of chat, 
which is the principall controuctſie. 

- Touching the firft of theſe, it commeth in the next 
Chapter to bee diſcuſſed 5 whether , miniftrin g of ſuch 3 
5 


—— — . — — 


— 
* 
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be againſt Gods word, or no. For the ſecond, thoſe two (iz. 
tutes ate ſo farre, from taking the Canon lame away, that both 
of chem doe (in trueth)eſtabliſh, all Canons being of that qua- 
htie, as is theceexpreſſed; vnto all which wee auerre, this oath 
to bee conſonant, The Clergre ( in deede ) docthere promiſe, 
not to ematt or put in vre , am newe Canons, fc. without the kings 
expreſſe aſſent : of which ſorte, this oath is none; for it hath 
beene prooucd by farre elder Canons, then that time, Con- 
cerning the third, wee haue ſhewed ; that there is not any 
great drwerſitie bet wixt thoſe two lawes in this poynt: & there. 
fore much leſle , can there bee any contrarictic, ot tepug- 
nancie. 

Laſtly, hereto hee anſwereth; that if avy man ſoa! ſceleby 
long prathiſe and continuance, to giue a new probate vniothe Ponti- 
fpcall lame, after ſo publike a condemmation, and firing ih ereof by 
Dottor Luther : ſuch mult vndetſtand from him, that thu 
king dome 1 not ſubiett to any forreine made lawes, ſane ſuch, a 


125. K l. ca. 1. * agree to the Preamble of the ſtatute, eſtabliſhing dier ſati« 


ent. A man woulde thinke, if any part of Canon lawe ſhould 
ſwarue from thoſe conditions required to make them Engr 
lawes : that dipenſations, ( which of all other are moſt fru, 
and neuer afore that time ſpedde in this Realme ) ſhoulde bee 
holden for forren lever, rathet then this kinde of oath, ſo vſuall 
afore and ſince in molt courtes. yet theſe diſſenſations are allo 
there approoued for Engliſh lane. Let him therefore wnder- 
aud; that, all thoſe things there required (vir. 9 
conſent, and cuſtom: ) to make the Canon: eſtabliſhing ſuch 
oathes to be accounted the cuſlomed, and ancient /mrer of this 
Ryalme,originally eftabliſbed as Laver of the ſame ; doe in theſe 
oathes ſo aptly concurre ( as hath beene prooucd ) that none 
of his confident denials thereof, can or ſhall bee able any 
more, to empeach them from ſo being: then the burning of 
the Canon lawe at Wutenberge by Lauber (when the Pope had 
burnt his bookes at Rome ) eber did , Was meant, «_ 
coulde abrogate the continuall vſe of a great part thereof in 
Germanie, even vntill this day; or then it coulde, or ought to 
haue any force to diſanull it here in Ewglend. for the [tatute 
eltabliſhing ſuch Canons as there bee mentioned, was inade 

: in 
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in the ſelſe ſame Parliament and Seſſion thereof; that this Pre- 
amble was before the ſtatute of Diſpenſationt, whereby hee 
woulde nowe ouerthrowe the Canon lawe wholly, And both 
of thoſe ſtatutes, at the beginning of her CAMazeſties reigne, 
were teuiued againe in one Act. Howe can there then bee any 
ſuch contrarietie, ot abrog ation generall of the Canon lawe » 23 
this man dreameth of: except all that were preſent in thoſe two 
Parhaments , had bene faſton ſleepe, when they twiſe paſſed 
them both together fot ſtataren 
Others perhaps ( to as good purpoſe) will obieR; that an- 
cient cultome of Rome, vin. Virginem Veſtalem, & Flaminem — ——_ 
Dialem, in mea inriſchftione rare non cogam, hereof * Platarci Fenell. de $8- 


doth ſee downe three reaſons : firſt, that an cat ir a linde of tor. £2595: 


ture to a free mam. Secondly, for that it us abſurd in ſmaller canſes 43- 
wit to credite their wordes ; who for the higheſt matters touching 
G. are credited, and put in truſt, Thirdh, for that an oath d- 
eib after it, an imprecation or curſe , in caſe hee ſhoulde be for- 
ſworne: which ſcemeth to be a deteſtable omination , towards the 
Prieſts of God. 

Firſt, then wee ſee hereby, in ſo much as this was a pecxliar 
prizileage graunted to theſe: that therefore all others might(by 
Magiſtrates ) be put to their eathes, And ſecondly, that it was 
from all ſwearing abſo/mtely ; and not in matters criminallonely, 
which is our preſent controuerſie. 

For ſo Lixie alſo 3 teſtiſieth hereof, where hee ſayth, that U 
Flamen Dials amongs the Ramme, might in no caſe at all 

ſmeare , leaſt at any time he ſhoulde for care. which in him 
was holden, as the moſt heynous thing , that conlde 
bappen, Thus farrein anſwere vnto ob- 
iections, made out of thoſe 
two lawes, 


C 
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Rom. ;. 
ver. 1. 2 & f. 
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Chap.rr, 
CHAP. XL 
That not onely ſuch an oath may be taken , but alſo being by 
CMagittrates dnely commannded, ought not to be refuſed, i 
approned by Scriptures ; by pratliſe of the Primitine Church, 
and of late times, together with a Replie vnto certaine an. 
ſweres, made wnto y proofes here w/ed. 


» Co He Innonators finding but ſmall reliefe in the 
lawes (being rightly vnderſtoode ) doe flee, 
(as it is meete) yatothe word of God. yet as 
hoping ( fall worſt that may) to bee iudges 
thereot in their one cauſes; and ſo to ſhrowd 
their diſobedience in refuſing to be examined 

oath; ynder pretence of conſcience, and of a religious care 
not to offend God thereby, 

And therefore they holde; that they ate by Gods lane bound, 
not to anſwete (in that ſort ) theiroath : which is more 
then if they had onely ſayd; that they are not bound, and fo 
left at libertie, either to anſwere, ot not, as themſclucs ſhould 
thinke good, whereby they would leaue a dangerous impteſ- 
fon in _ peoples mindes; that ſuch lawes of this land(where- 
in they are borne ſubiects, _ which they arc to be gouer- 


ned ) may not be obeyed of people with a ſafe conſcience; 
as being contrary to the word | 


God, A matter aſſuredly of 
moſt perillous conſequence, to leaue vnto the onely ſcanning 
and finall determination of euery private ſubiectʒ how farte he 
neede to the poſitive lawes of his countrey. As it commeth 
therefore orderly in this place, ſo is it alſo a mattet moſt fit to be 
diſcuſſed: vs ho the oath of a partie in a canſe criminall, & pe- 
nall to himſelfe may be exalted, & vrged by the Magiſtrate rithout 
breachof Gods law: and conſequently not to be refuſed by the ſubiect. 

It is ſaid in * Scripture, that exery ſoule muſt be ſubic ft vnto the 
bigher powers, for there is no power but of God; & the powers that be, 
are ordeined of God: and therefore whoſoencr reſiſteth the power, 
reſiteth the ordinance of God, pd that they which reſiſt, ſhall re- 
ceiuc to themlelnes indgement : we * muſt be ſubte(t,not becdnſe 


8 1,P&-2.10-13- of wrath onely but alſo for conſcience ſake. And * we are comman- 


ded to be ſubrett to Prencipalities and Powers , and to be obedient, 
And 
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And to ſubmit our ſelues m1 <iveprin v ,b’ to all manner 
ordinance of man, viz., publike gonernement, for the Lordi ſake. By 
which power ordmance of man, ot publibe gonermmemt, ate not one- 
ly vnderſtood all kindes of Aagiſtracie, and ſuperionr aur horitic; 
and that we may not teſiſt, doe violence, or offer contempt to 
their perſons; but much more, that we ate to fulfill, and obſerue 
all their politique lawes, without wilfull breach of them, ſo they 
be notrepugnant vnto Gods word, For if this happen, then that 
hath * place, It is better to obey God then man, And if they com- A. Ayo 
mand contrary things, xe mult remember that wee * cannot ſerue _ 
two maiters. * 
Vet Gods word doeth not abrogate lawes, common wealthes, 
not ciuill policies, but doeth eſtabliſh them. Therefore, exc | 
they whichrefuſe to take ſuch auth, can ſhew ſome dire Prohi- | 
bitzon either expreſſed,orto be neceſſarilie, and immediately ga- 
thered out of Gods worde againſt it; they mult know, that their 
contempt and diſobedience (in this behalfe ) reacheth vnto 
God himſelfe; whoſe ordinance, both the Magiſtrate, and his 
" lawer be. 
S.* Augnitme hereof writeth thus; contumacie crimen eſt, quod | Rede 


inbetur contemnere ; quod precrpitur nolle ; quod rmperatum eſt, de- am. 35. 
elmare. But more particularly to our purpoſe in — 
bee prooued by agenerall Councell; that hee which holdeth his 
peace,when he is asked, ot will not directly anſwere; is wilfully 
diſobedient, and may bee conuicted for ſuch his ſtubberuneſſe. | 
For* when as one Photius was demannded by the Coumc el, whether — 
be would admit of the ordinances of the holy Fathers, and he anſwered | 
wot any thing thereto; the Preſidems of the = ſignified vnto him, 
that by his ſilence ſe ſbould not eſcape from being condemned; which | 
(thereby) was made more manifeit . And to like purpoſe, a late : 
Schooleman writeth : 5 When any thing is atked of the defendant, 1— — 
but according to order of lawe, he is vponpaine of deadly ſinne,bownd 
to reue ale the truth yea though he be not ſworne, but much more vp- 
on bu oath, Therefore is it well gathered, that he, which 8 
duelyinterrogated (though it be touching an offence) and re- 
fuſeth toanſwere as hee ought : firſt offendeth againſt /»fice, 
and againſt the © irie of God, Secondlie, hee offenderh agen © Ioſu,7, 
the rewdrence of Indge, whom he is bound to obey, if he bee 1 
S 3 vader 
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vnder his iutiſdiction. Laſtly, againſt the Common-weale, which 
hath * a great intereſt to haue crimes diſcoucred, and puniſhed, 
Concerning the ſecond of theſe; it is by great, and (fome of 


them) ancient Cim/interpreters delivered : fa mar (who hath 
ſworne that he will neuer take oath) yet haning a ſuite, ſhall be com- 
manded by the [udge (according to lane) to tab imramentum calum- 


nic, and thereupon do:th take it; that be ſhall not (thereby) be acc oun- 
ted to be periured, becauſe ſuch commanndement of the [ndge, doc ih 
excuſe him, 

For mine owne part, l haue alwayes taken it to be a groſſe 
error in Diwinitie to affitme; that a man may not holde any hu- 
mane matter with a certaine perſwaſion, nor doe any thing in 
externall actions, but fuch onely as we haue a poſitine, or affirma- 
tine warrant for,in the word of God, For ifthis were a true poſi 
tion; then a man might beleeue no hiſtorie to be true, which is 
not in the Bible; no Maximes, or of any ſciences, nor 
common principles, left knowen ynto vs by the light of nature 
(as that two ana two make fore) nor that there is any ſuch coun- 
trey as America, cc. neither might a man with ſafe conſcience) 
doe infinite many things permitted by humane lawes, and ſun- 
dry of them alſo commaunded to be : becauſe all theſe ho- 
fories and — e — be ſuch; as can 
neuet ( by any ſound reaſon iuely, immediately, and par- 
— — out of Scriptare : bur — by this — 
that therefore they may be beleeued, ot done; becauſe they are 
not contrary to Scriptare,are agreeable tothe ——_— ighe 
of nature, or to ſundry credible mens experience,or arc by the po- 
btique lawes of our countrey,receiued. 

For who can giue any other ſound reaſon ditectly drawen 
from the Seriptare ; that theft ſhall bepuniſhed with death: that 
matters of fact ſhall bee tried by a /arie of twelne, led ſometimes 
not by witneſſes, but by circumſtances and probable induce- 
ments : that the eldeſt ſonne ſhall haue all his fathers land (by 
deſcent) fromthereſt of his brethren, though they bee neuer 
ſo many ; who no leſſe then the eldeſt are deſcending from 
him: that my kinſman temooued (perhaps fue or ſixe degrees) 
deſcending of the whole bloud frommy father: brother, _ 
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and lawfully may inherite my lande, before mine owne fathers 
ſoune by another wife : that at one andewentie yeeres, aman 
may cftctually ſell his lande, but not the day before, albeit hee 
haue received my money: that the wrecke of the ſea, albeit the 
owner of the goods bee certainely knowen, ſhall bee confiſca- 
ted, and belong to the Prince: that a ſtrate proclaimed (accor= 
ding tolawe) after a yeere and a day, ſhall belong to the lord 
of the Mannour, where it was taken vp : with infinite ſuch 
luke? 

Therefore, it is no good, nor ſafe ground, that the Inn 
toni doc ſtand vpon: when as (being preſſed to take ſuch oath 
according to the la wes of the Realme ) they alleage; that in 
conſcience they may not doe it, becauſe they finde no direct 
warrant for it by Scripte, whereupon to ſtaie their conſcien- 
ces , Forif it were graunted vnto hat there bee no com- 
maundementi, no examples, no ſooteſteppes or traces thereof in 
Scriptwres : yet if it be not by them prohibited. or condemned, 
the generall obedience of ſubiects will tie them thereunto, 

But I purpoſe alſo (here) to ſhew, the lawfulneſle of it, e- 
uen politiuely out of the worde of God. Firſt, declaring that 
Aagiſtrates may laie oathes vpon their Subiectes, which are 
neceſſatilie by them to be taken: Then that they may be tende- 
red and taken in cauſes criminal and penal to the parties them- 
ſelues: and laſtly, 1 minde in the next chapter (God willing) 
to anſwere the obiections, that I finde brought to the con- 
trarie. 

That when an oathe is duely impoſed, there is a neceſſitie 
enioynedthe ſubiect to take it; doeth appeate by the comman- 
dement of Ged himſelfe : T howſhalt feare the Lord thy Gol, and 
ſerne lum, and ſpalt ſweare by his name. which words being dſpoſt= 
ne, not onely tothe maner of the cath, wiz. by Godsname ; but 
alſo to the action it ſelte of [weanng : doth argue cuidently, that 
there be oaths, as well zeceſſarie,as there be volumtarie. 

The like commandementis giuen by the Lordin — 


Jeremie: O Iſrael bon ſbalt ſweare, The Lord lineth in truoth, in lac. . 


mdgement and in righteouſneſſe. Wherein, there is boch a cam 
dement, of that action; and an inſtruction, in what ſotte, an aatb⸗ 
u to be taken, and with what neceſſatie aduncla, a! 


5 1,Sam. 14, 
v.24 & 28, 


1. Neg.. v. 42. 
& 43- 


wid v. 39. 
& 40. 
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In the charge that * Jeſaa gaue to all the Magiſtrates of /ſrae{; 
viz. to their Elders, to their heads, their Indger, and their Officers, 
this (amongſt other things) is conteined; that, they ſhall not maks 
mention of the Gods of other nations nor ſhal cauſe to ſircare by them, 
And therefore Magiſtraterhaue authoritie, to cauſe (thoſe that 
be vader them) to ſweate, and to take oaths, 

For an example of ſuch charge giuen, wee haue that of king 
Saul, who not onely 3 charged the people with an oathe; but made 
them dome with a curſe not to eate any food that day till nig ht. There 
fore one of them reported thus to /onathan, Saul ſonuc; that buy 
Father had made the people to ſweare, 

The moft wiſe king Salomon, when he meant (for a puniſh. 
ment) to confine and impriſon Shimei, within the compaſle of 
Ieruſalem, ſor his teuilings of king Damid ; telleth what hee did 
vnto him: Did I not make thee ( ſaieth he) to ſweare by the Lord, 
and proteſted unto thee, ſaping. &r. why then haſt thou not kept the 
oath of the Lord, and the commandement here mm h [charged thee! 
And yet this oath and promiſe was without excepting of any 
cauſe (though moſt important to him, and moſt neceſlary,)that 
might happen, to occaſion him to goe out ofthe Citic : and 
therefore did bring apparant dangerwithit, to entangle him as 
deepe as his life. And albeit the cauſe which he had of going aſ- 
tet ward out of the Citie, might ſeeme ſomething reaſonable, in 
that he 5 went foorth but to fetch home two of his ſeruanti, that had 
runne away from him : yet did this breache of his oathe, and 
of che kings adixration to him, (wherewith hee had charged 
him) molt iuſtlie coſt Shimei his life. So king Sau! vrged 
—.— to ſweare vnto him; that he would not deſtroy his poſteritie af- 
ter him. 
For a priuate offence and iniutie, only bet weene neighbour 
and neighbour, king Salomon teſtiſiethʒ that a nec eſſatie ouh of 
pa gation, may be required by the 7 complainant: hen a man 


- ſuaittreſpaſſe againſt his neighbour, and he lay upon him an oathe to 


cauſe him to ſireare, and the ſwearer ſhall come before thine altar in 
this houſe : then heare (O Lorde) im heanen, and do and indge thy 
feruanti, that thou condemne the wicked, to bring bis way wpon bus 
owne head, and iuſtiſie the righteous, according to hu rig htconſnes, 
Where we ſce, that a prixate perſon vpon à ſuppotcd _ 
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and treſþaſſe agaynſt him; may vrge his aduerſatie vnto a vec 
ſavie . the matter be cramal. and penall to him, if > m 
ther he (hal refuſe it, or be afterwards otherwiſe conuicted. How 
much more then may a Aagiſtrate vrge it, for the publike in- 
tereſt, eſpecially for an offence ſuppoſed to be done, againſt the 
Church or Common wealth ? ; 
King Ioſas alſo meaning to reforme religion, and to reſtote 
the true worſhip of God, greatly then decayed; did make a ca- 2.Chro.z4, 
wenant and vowe, and cauſed all that were fwd in lernſalem and 3 
Beniamin to ſtand tou, a 
So Ezra the Scribe (being alſo a Magiſtrate) cavſed the N. 10. 
chiefs Prieſter, the Leniter, and all lſ; ael,to ſweare; that they m, 
doc according to this worde. which oathe, that by venue of his 
office, it was impoſed neceſſarilie ypon them, and not onely vo- 
luntarilie by them taken; wee haue good teftimomie, in the 
wordes next going before: Ryſe (ſaieth Sechamab vnto C- Ihidy.q, 
1a) for this matter belongeth to thee, and we will be with thee or aſ- 
I thee : confirmare, bee thou reſolute and affect it. Aud likewiſe 
out of the booke of * Eſdras eApocryphall , where that ſtorie' is 1 Er. Apocr, 
reported, for it is there ſayd thus: To thee it doeth appertaine, tt ꝙ 91 
we are with thee to make thee ſtrong . whereuponis added: And 
5 hee made them ſweare; By which wee may gather; chat if any: . 54.95, 
of them would not haue ſworne vpon bis ty 
they ſhould haue bene compelled thereunto, by ſome. Cimill 
conſttaint. ö | 114 
When the richer Ice had teceiued the lands of the poo- 
ter ſorte to S:. and they were forfeited vntothem; yea 
and their very ſonnes and daughters were dra wen into bon- 
dage, for ſatiſfaction of ſuch things, as they had bozowed for 
their neceſſarie ſuſtentation : Nehemnias cauſed the Prieffs to Ns. 
ſmeare, toreitore theſe agame, and to forging the bundreth part of tie 
the very principal der vnto them. So by the premiſſes, we ſee;that 
Magiftr ates may exact oathrof thoſe chat be under them, which 
ought not to be refuſed,” | 113601 6. £5.53 
The Treatiſou himſelſe willnoc bee ſtraite with vs in this 
poynt. for hee yeelderh that the Aagiſlrate may impoſe c., 
lo theſe conditions following, be obſcrued, videbcet, that * 
T t 


» Nuno v. ;. 


r 
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the glorie of God bee thereby maintained, or the good of the Commen 
— nges hbomr i : alſo = bee not m mat. 
ters of trifles : which though it be true, yet he prooueth it, even - 
triflingly: becauſe (ſaieth hee) de m non carat lex , Like. 
—— : —— matters 
impoſſible or 4 mans power: that the Deponent bee not cir. 
— rn ant; and that it bee not inen to men 
of ſuſpetted faith, or credite. which laſt, is nei y ay love, 
nor Dizinitte (that I know of) required: except he thus ynder- 
ſtand it; that an oathe is not to bee miniſtred vnto any who is 
probably ſuſpected to bee likelie, to forſweare himſelſe. Fora | 
4 — | 
life and yet without iuſt cauſe : yea, and though there bee 
cauſe of the fame and ſuſpicion; yet 15 it not (in charitie) to be 
preſumed that — 5 hath offended; 
will therefore forſweare himſelfe, when he ſhall bee put to an 
Theſe afore recited, bee his proofes, and all his ifles 
(taken from Dixinitie,) w he buildeth his frqun and 
vebement concluſion; agaynſt the oathe which we ſpeake of, to 
make it vnto Gods worde. which premiſes and c- 
cluſion, Ibeleeue, can neuer bee truely drawen together, into 4 
good conſequence; by any ſtrength of mans wit, or by arte of 
reaſoning . For though maior propeſaion; may bee ſuchus | 
will be yeelded; yet his g ti will alwayes be vntrue, and 
not to be ptooued. 

The next poynt to be handled, is, that oathe; may law fullie 
be taken, euen in matters criminal and penall to him, chat ta- 
keth them. 

If an oathe muſt be kept, though it be to a mans owne hin- 
derance and damage, then may it alſo be taken. For that which 
we neede not keepe, and may lawfully breake, was vnlawfull 
at firſt, to be taken. But ſundtie earbes made, though happilic 
tendin n for ſo 1 

indefinitely, and indiſtinctiy, And it is al- 
ſigned for a ſpeciall — ———— 
hour, and not to diſappoint bim, is be to bus owne hinder ance. 


How 


| 
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How much more then, muſt it be kept, beyng commaunded by 

a CMagiitrare; then when it is made to a private perſon onely ? 

and bang by vertue of bis obedience impoſed, then when it is 

only voluntarily taken? And therefore being to be kept, may al- 

ſo (lawfully) be taken. 

' Abraham ſayd thus to his ſeruant, I will mal thee frame C 
by the Lord God of the heanens, and of the earth, that thou ſhalt not 

take 4 wife vnto my ſoune , of the danghters of the Canaanites. 

whereby appeareth, that a Superionr, may caſe him, that is vu- 

der him, to ſreare to doe his endeuour in a private matter ap- 

pertainingto him. Much more therefore, may a publike Agi 
frate, canſe thoſe that be ynder him, to ſweare: touching a m- 

ter, wherein the common wealth or Church of God, hath inte- 

reſt. to haue it ſincerely delt in. 

When * Eſas was greatly diſtreſſed by famine, ſo that he was » C21. 
almoſt dead; IJarob mooued him to the ſale of bis birthri 
tooke an oathe for confirmation ofit: and the right continued 
thereby ratified in Jacob. which argueth, that an oath may bee 
kept, and ſhall and, euen here hee that ſweareth, is 

atly endaramaged,preiudiced,andouer-reached, ſo it be not 
- frand and mal- engine. 

We are forbidden to ſpeaks vntrmotb or to lie one vnto another, ' Colz.v.9, 
euen in priuate affaires — our ſelues: and _ 4 — * Fpbe,4.9.25- 
ded, not onely to caſt off lying, but a/ſo to ſpeaks the trueth exerie 
one to hi —— 22 are members one of another, Signi- 
fying thereby, that in all matters this is to bee done, where it is 
expedient for out neighbour, and he hath intereſt, to knowe the 
very trueth. How much more then, ought we to tell, and mani» 
feſt a trueth, being commanded by a publike AſagiFrate, for a 
common benefice, ſeeing wee are all members of ane Cm 
wealth, and of one Charcb; howſocuer it may turne to our pri- 
uate dammage, or ofour friends? For if a man bee bound to 3» 
uouch the trueth (oftentimes) even with his bloud ; howe much 
more is he to doe it in his wordes > : 

Where amis ſuppoſed to haue borne ſalſ wines againſt ano» 
ther, & is thereofbrought into queſtis: 5 law of God appoi 
e which [Irie log oi ber, * before the — — 
T 2 


teth 
be Der. 79. v. 5 
J A 3,& 15. 


Prieffs, * 
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Priefts, and the Tudger which ſhall be in thoſe dayes: and the Iudget 
\ hal mal diligent inquiſition : and if the witne(ſe be found falſe, and 
bath ginen falſe witneſſe agamſi his brother, then ſpall yee (ſaieth 
\ 
God) doe wato bim, as hee had thought to doe unto bus brother, 
Nowe, how can this di/igent [nquiſuzon be made, or the witneſſe 
| by any poſſibilitie, or likelybood be euet found falſe, but by re- 
| examination of him agayne (as Daniel did with the two Elder;) 
lt touching euety circumſtance, for the boulting fooith of the 
i 8 —_— | 
| trueth? For it cannot bee imagined that moc good witneſſes 
| may be had in euery matter of periarie, that arc able to depoſe in 
| che flatte contrarie, But becauſe the matter is criminal to con- 
| demne him of perimrie and very penall (euen as deepe as the pu- 
niſhmenc of the other — bene, if the matterùad bene 


1 1 found true,) which may happen to bee caprrall: It will (perhaps 
147 therefore) be ſayde, that the ſuppoſed falſe witneſſe, may not 
|  bevrgedtoanſwere his reexamination,ypon his oathe . But the 
I very likereaſon andallegation may be made, that hee may not 
' | bee vrged to anſwete either yea, or nay, to any queſtion at all 
thereabouts , For if the queſtion demaunded bee true, it is no 
more lawfull for him in the ſight of God to denie it without 

of | oath, then it is with an oath . ſo could there bee no likely. 
1 | hood of any poſſible meanes, euer to finde out a falſe — 
| | | and then that lawe of God ſhould ſerue to none vic; which were 


Will abſurdand — to imagine, And what cauſe, (I pray) haue 
4 the /adgerof that [ngquiſition to beleeue him vpon his owne bare 
|| word, (if he liſt to anſwere at all, which is todoe more, then by 
i the Iunouators is thought needfull) whoſe very oath, they haue 
| iuſt occaſion to ſuf] A and doe therefore make Tognifien 2- 
ainſt the trueth ofhis former oath? So that hereof it mult needs 
due conſequence of reaſon) be gathered; that it may hap- 
pen, a man may bee examined ypon-his oathe, in a matter cy. 
minall, of his one turpitade, and yery penal to himſelfe, and 

| that iuſtly. 
1 There ſeemech to me a vety direct and playne place in the 
| | | Promerbs of Salomon ; for proofe,thiat an adiuratiom & cxrſe made 
1 but indefinitely, & generally agai whöſoeuet, that had cõ- 
1 * mitted an offence: did bek; bind) offendet for avoiding 
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of ſinne)to revealef. matter, though it coricernedgeuen his one 
turpicude . He * that in partener with a thiefe (faith Salomon) h- 
teth his owne ſouleʒ he beareth curſing, and declareth it not. To be 
pariner with a thiefe,ss (no doubt) a filthie crime, and ſuch a man 
cannot be aptly ſayde, to hate bis owne ſoule, vnleſſe the fault it 
ſelfe were a gneuous ſimme. The reaſun,, why ſuch one is noted 
by the boly Ghoſt io grieuouſſ to ſinne, as that he is thereby ac- 
counted an enemie to his eme foule, iasʒ becauſe be heareth cur. 
ing, and reucaleth not the theft, wherein ho ispartaker, It teſtech 
then onely to knowe, hat tba c ia, nch in this place is 
meant. The Hebreme interpreters ( as Ihaue learned of thoſe, 
who bee very ſkilfull, and conuerſant in chem) doe e 
it of that curſe with adluratiom: ' whichthe Prieſter vſually gaue 
againſt any, whoſoeuer had done or knowen of ſome cer- 
tame offence, which was committed; if they would not re- 
veale,who were the oftendors . whereupon doth followe, that 
euen the pariner with 4 thiefe , ypon ſuch a generall and in- 
definite curſe; was bounde in confcience , to reueale the 
theft; though it touched, both anothers, and alſo his owne 
ſhame , and diſboneſtie : and albeit hee was nor called into que- 
ſtion, nor (perhaps) had in any ſuſpition thereof, Then how 
much more, when Gods Prieſt , or the Iudge (who is Gods 
Lieutenant) vpon probable groundes and inducements a- 
fore diſcoucred to him, doth charge a fingular perſon with 
ſuch a crime , is hee bounde before God), to reucile the 
whole trueth ? 
This kinde of Adawation with cus ſe, to the intent to haue te- 
uealed, by whom goods were ftolien; was allo in vie, amongs 
priuate perſons in the people of God: and they had à con- 
ſcience ( being but charged indefinitely amongs others, with- 
out anydiſcouerie or cauſe ofſuſpition againſtany of them in 


: Pron.29.V.24. 


\ 


82 not to conceale the theft: as * appeareth, by the © rag 


iſtotie of CMichah, and his mother. for thai which the /atin 
interpreter there, readeth thus : ques ſeparaveras : Arias 


i Montanns , by.the Hebrewe , Chaldes, and Greeks copies, Montan.mid 
prooueth; chat it ought to bee expounded in this fort , viz. Republica. 


g farto amiſeras; viz. the 1 100. ſicles, or balfe ounces; 
which were /ftollen from thee , aud: for which thou did curſe, 
63 * 1 


3 or 


14.Car,46.9.31» wee are bounde to dee all to the 
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or adiure (faith Aficheb her fonne ) I haue them. Furthermore 


lie God; but it belon- 
to che glorie of God, for a man ( by due preſumprions bur- 
dwithacrime, and by the Map 


ſtrate ) to con» 
feſſe of himſelfe , as ap bythe hiſtoric of eAchar, For, 


albeit che lotte fell vpon him; was this nothing but an 
inducement 2 3 againſt him, being 
ſo detected vpon the general au. For it bercupon onely, 
he might haue bene executed ( becauſe the diſcouerie by lotte, 
was by —— UEàĩüñn, him ) then /oſbas 
needed not to haue required any further confeſſion of him. Vet 
he doth not reſt in that detection, but goeth further with a moſt 
adixration (in thoſe dayes vied for * an oath; the He- 
brew word ſignifying both, and being tranſlated ſometimes s- 
ſometimes adraratio) in this * mancr: Sonne, gine 
glory to the Lord God of Iſrael and make confeſſion vmto bam, Ober 
me now what thou baſt done. — general detelts.. 
ow by lot; to a particular confeſſios of the creme, and the cir- 
cumltances thereof; albeit the puniſhment of it was coprrall. In 
which hiſtorie we finde; firſt a feare conceiued by Iaſbas : but at 
large, vpon the badde ſucceſſe they had in battell; that it was 
likely, od was _ _—_ them: then i — in him to entet 
into a general enquirie, finding out of ſome probable and 
——— mattet of inducement — — icular perſons, 
who were likely, to be the offe ſtollen ſomethin 
which was accurſed , and for which God was ſo diſpleaſed 
therefore, according to the direction giuen by Got! himſelfe, 
— rundown . Er more nies 
exlonſly, and e ver worke among le; knowin 
that albeit the let were caft i the — 
God by his wonderfull providence apoſeth of them, as to 
— wine wiſdome ſeemeth beſt; he followed that courſe 
in his — , ns latter. A general Enqurrie, I 
calliz, becauſe, beit it — —— Tu an ol 
fence to haue bene commited them; yer was it not 
knowen ſ till God hunſelſe teuealed it) what kinde of crime it 


was, nor who was likely to be the commirter of it. But after the 
lot was fallen vpon ¶Achas, whereby a ſufficient inducement 
i | 4 yas 
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was given to proceede ſpeciay againſt him: /oſbas then en- 

tred into a fpeciall e 
to tell 


he tendered the glorie of God, whole trueth, what 
be had done. For as yer, albeit by the lot fallen ypon him, there 
was good probabilitie againſt him, to bee that grieuous offen- 
der : neuertheleſſe ſeſbaa had no coniecture, what the very 
particular thing was, which he had ollea, noe whether he had 
any partners, not yet knewe hee any other circumſtances of 
place, time, &c. ſo that this ſecond Inguirie was ſpecial in re- 
ipe& of the perſon , but (in ſome ſorte) general in reſpe of 
— of the fault. which conſideration fortifieth 
our cauſe in handling: wherein, after good indecements found, 
theſe Enquiries are ſpecidll boch for perſon , and for particule- 
ritie of crime. 

Whereby, is alſo argued « fortiors,that whereas by fame, or 
other good preſumption: and exidence ; 2 man is detected of 
crimes moſt ſecret afore : there the ( Magiſtræte may exact the 
parties owne covfeſſon : eſpecially if it be not ſo penall,as either 
life ot lime, which this of cha, was; Next may bee gathe- 
red, that toconfeſſe vnto a Magyfrate duely charging a man. is 
to conſeſſe ynto God: thirdly , that to make confeſſion 
to God, is to glorifie hm t Andlaſtly, that in like cafes, the partie 
is bound to diſcloſe the particulat circumſtances, though per- 
haps he be not ſeuerally and in particular interro of euery 
one: for it is there ſayd,ſhew me now what thou haſt done. Where» 
upon Achen being touched in conſcience, & knowing his duetie 
tothe 7 — confeſſed his fault, with all the particularities 
thereof. If this were done vpon his oath ( as many leamed in- 

do hold) then may an oath be vrged in a matter crimi- 

moſt penall to the partie. If he thus confeſſed, and was 
bound ſo to doe, though it were ·vithout carb: then howe much 
more, when the partie is tied by an aur giuen by the Magiſtrate, 
as.ir is prooued, it may be lawfully, 

And albeit the Treatiſow himſelſe confeſſe the effect of that 
which we haue touching this Hforic : yet he faiththe 

iftrates 8 onto him; that ( remenebring the glorie of 


God ) he ſhould confeſſe the trneth : is none oath, For u were a bard 
concluſion (ſaith he) to gather , that bee periared, who being fo 
T 4 charged, 


1 Exra 10. V. 5. 
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charged, confeſſeih not the erueth, For anſwere whereof , if 
being ſo charged, he pargic anſwere not at all, then incutteth 
he wilfull diſobedience; which is no leſſe a crime then Peru ic: 
and is (thereby ) alſo, to be conuiited. But if he auſwete vn- 
truely; then falleth he into another grieuous ſinne. for (as it 
reſteth bereaſtet to be ſnewed) it is no mote lawfull or tole- 
rable, to lie vnto Gads Magiſtrate; then it is to ſweate falſſy a- 
fore him. And if this were an Aura (as hunſelfe ſeemeth to 
encline ) and were law fully done of Jos: then by the charge 
of an oath was Ac ham bound, to diſcouer the whole trueth. tor 
fo wee reade in the place of Era afore alledged, according 
[nnins and Tremelimns tranſlation : hee 22 the chiefe 

„ Lenites, and all 1{racll, that they ſhon(ds dar according 
nd they ſware, Whereas Calzin, by the torme of 
ined wordes, which were-yſed in other oathes, 
the people of God,gathereth in his Ini litaston, that 
there tooke an oath ; the Treetiſowr neuertheleſſe, to 
confute that excellent, and learved light of Gods Church (for ſo he 
calleth him) writeth thus, viz. chowgh that forme of worde, gine 
glory to God che. were vſed in oathes: yet it folbweth not that where + 
ſoener it was vſedghat was an oath. In deede it mult be confeſſed, 
that it followerth not ex iſa wi con by reaſon of the 
matter, for thattheſe, or ſuch like were the concerned, or ſette 
wordes of ſolemme oathes amongs the people of God: And be- 
cauſe in this action, being for finding out of a trueth (otherwiſe 
kept ſecret ) it was — — as mought 
be: therefore the argument of Caluis is very probable,ro proue 
that it was done byhis oath. But the Treauiſaur ſet meth alſo to 
admit it, and herein to let this holde goe : and withall little leſle; 
chen to yeelde vp the whole cauſe, For an offence being made 
knowen,whichs dangerous to the ſtate, & the partie being fownd by 
duc and law fulltriall: if after ( laith he ) theſe rigorauae rxalter; in 
ſo milde, & courteous manerin ie name of God ſnall entreate,or (if 
:they theme good ) depaſe lum to rcai ale the tracth in particular (he 
meaneth, giue him an oath to that effect no mn ( ſuppoſe) mon 
fade bimſelfe griened with their proceedings,Wherby ,lauing,that 
he here ſeemeth to ſuppoſe the falling of the lot vpon Ac han. to 
be a trial and a full andfufhcient conuiction of it ſelfe: he doth 
ITE LY in 
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in theſe wordes,as plainely eſtabliſh the ae that we defend, 
as may be. But when a fh, and full conuiction is already 
made; to what purpoſe, (othet then to feede the heatets curi- 
oſitie) were it; to miniſter an oath to the partie condemned, 
(eſpecially hauing no complices morethen in this cafe) chat he 
ſhall vafolde & recount vp euery particular circumflance,of the 
crimethat was by him committed. But if by thoſe his wordes, 
of due and lan ſul tryall, he meanes nothing els but ſome lawfull 
diſcouerie, opening way, and occaſioning the Judge, to enter 
into the patties ſpecial examination by oath”: then is hee come 
home iumpe vnto them, home hee ſo vehemently ſhaked 


ypafore. 


When a man is found ſecretly murthered in the fielde, and * Dem.21.5.1, 


the murtherer is not knowen, nor ſuſpected: God appointed in 
his Lawe,that all the Eier of the next Citie theteunto, ſhould 


vſe certaine ceremonies befote the Prieſliſ by whoſe * appoint. » Ml erg. 


ment, eche controuetſie ofblood, and of wound was determi. 
ned) and then ſweare, according to this conceiued forme of 


wordes,viz. ] our hands haue not ſhedde this blood, neither our « Jes 3 Whid,ver, 7, 


haue ſcene him who ſhed it:that is, none of vs(cuery man ſwearing 
ſeuerally for himſelſe) haue done it, nor any of vs knowe,who is 
the murtherer, Where we ſee, there was none other detec lian, 
nor cauſe of preſumption, but the onely vicinage , and neerenes 
of place, yet euen hereupon, the wiſedome of God thought 
good to preſſe them of the next Citie, with this neceſſary car, 
partly — and partly of Enquirie , euen in a crime ca- 
pitall. For it any of thoſe were the murtherer, or were 
an acceſſary thereunto : wie not thereby driuen, either to 
damne his ſoule by periuric: or els to — his owne ſhame, 
to the loſſe, not olle honeitie onely, but alſo of his life? If this 
being Gods owne la we, be but equall , then ho ve can the ex- 
acting, of parties oathes, being vpon farre more probable, and 
ſtrong preſumptions detected, and called in queſton , and that 
for ctimes not tending to any mutilation of limme, and much 
leſſe capital: be thus abſolutely challenged for tyramnicall, or 

* as they be by ſome,nowe of late times? 
ut this argument of ours, the Treatiſour goeth about to an- 


{wer by a yery ſt:ange queſtion, viz. wheres (ſayth he ) oath = 
| * is 
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this caſe ) giuem to any particular perſon? as if that oathe, which 
were 2 to be impoſed vpon many for one mater; were 
not alſo la full to be giuen yato one alone, where he oncly is 
ſuſpected thereof? Where there be many ſeuer all perſons, there 
mult needes be ſome particular perſons, Ithinke. Wel, he will 
then ( belike ) allowe this oathe tobe given, ſo there be many 
defendants in one cauſe, Ext (faith he turther ) n here i; oathe to 
anſwere Interrogatories vpon vnknowen, ſecrete, or barely ſuſpetted 
matter? for the felmie us apparant , the offendor onely tyeth hidden: 
whereas the Inquiſitort ex officio haue the man afor: them, n home 
they will examine ; but the matter ( for the moſt part ) is ſecret, &c, 
and many times but a fame of a crime neuer committed , As if this 
difference (though ic were, as it is not generall ) could make any 
diuetſitie for prouing a law fulnes in the one, & an yolawfulnes 
in the other? This therefore falleth ynder that head of his So- 
phiſticall deuiſe of ſuch differences, as touch not the very point 
in controuetſie. Beſides, there be Enquiries of office (which ab- 
ſolutely he impugneth) ſome, aſwell where the offendor vn- 
knowen, is engamed of in teſpect of the apparant crime; a5 for 
example in Forgerie, Libelling , Murder, &c. as there be, when 
the Crime (being but preſumptiue] is enquered of; and the perſon 
ſuſpected, is apparant,as in adulterte. Hath not the rreatiſour lear- 
ned to note the differẽce which is, betwixt Crmina tranſcuntia, 
viz, where no traces of the crime doe remaine after the facte, as 
of ſecret conſpiracies, ſedrtions wordes,and adulterics, &c?and ſuch 
crimes, as be Permanentia, viz, where ſome cuidence of the 
crime committed, doth ſtil remaine and continue; as in Afwder, 
Forgerie , ybelling, &c? and yet] mquirie by the partics exami- 
nation vpou his oathe(ſoit be neither Capital, not for Aſutilatiõ 
isno lefſe lawful and neceſſatie iu the one, then it is in the other, 

In Lemticut, a ſacrifice is appointed to be made for certaine 
ſinnes, amongſt which this is one, according as Aria Monta- 
nus docth tranſlate it forth of the Hebrew, e And rf a ſoule, or a 
man ſhall haue fined , amd haue heard the tio ce of an Ad wation 
or oathe, and he a witneſſe eitih v hath ſcene it, o doeth knowe it: if le 
doe not reucale it, he ſual beare bis mme inig utie. That which is 
here ſaid; If he haue heard the vice of an oarhe, the Genena tran. 
ſation vttereth thus in the Margent, (as if ic were — the 
Hebrews 


SS HY wr BY W 


_* FF ®:. a A za OA = © a A © 23 


Part.z, proceedings in Courts Eccleſtaſticall, 147 


Hebrewe then the other in that text) vi. [f1he Judge bath taken 
an oathe of any other, If this then be the meaning, we are hereby 
bound to reucale what we haue ſcene, or krowentouching that; 
which the Judge ſeeketh to finde out, by another mans Oatbe: 
yea, though we be not at all preſſed therein; much more ought 
wethen totel what we wore or haue ſeene, touching the matter; 
when we our (clues are particularly ſo cõmanded by the Judge. 

Saint Anguſtme expoundeth it of this caſe , viz. where a 
man heareth another ſweare, and depoſe falſely. For ( ſaith he) 
this, that place ſeemeth to ſaye, that a man ſmneth, who heare th ano- 
ther ſweare ſomething that he knowes tobe falſe, if he hold lus peace. 
But he is then ſaid to knowe, either when he ts awineſſe of the mat. 
ter depoſed of, or did ſee it, or was prime to it, that is, did by any 
meanes hnowe it as either by ſeeing it, or by bearing him ſpeake of it, 
that now ſweareth otherwiſe. So that he leaueth it at large, to ex- 
tend to Oatbe n falſely) taken, eithet before a Mag iſtracʒ ot pri- 
uately,or how elle ſocuer, 

[wins in his ſecond edition of Annorations vpon this chapter, 

reſtraineth it onely vnto ſuch vaine, and raſhe oathes ,as men 
ſweare extrarudicially ; making him that heareth another to 
ſweare (without reprehending him) to be guiltie of ſinne him- 
ſelfe, as no doubt he is. But ſurely this interpretation of his, can- 
not be grounded vpon this place: at leaſt the place cannot ( by 
any meanes) be onely reſtrained vnto this caſe. Fot the matter 
concerning which a man heareth another ſweate, is the thin 
(here )principally conſiderable; and notthe very Oathe it ſelfe: 
becauſe it is not onely ſaid: fa man heare the voyce of an oathe: 
but it is alſo added(as moſt materiall )e+ ipſe teſtis widit, & ſcinit, 
which matter he , as A witneſſe hath ſcene , or otherwiſe , 2 ome 
means hath knowlelge of; if he ſhall not declare it, or renealeit,he 
ſhall beare his owne miquitie and ſine, Therefore it is the matter 
which the byſtander is able to witneſſe of ( by reaſon of his 
Ale, or ſore other meanes of knowing it) that ( for the auoy- 
ding of ſinne) muſt be declared, 

Againe, if it were onely meant of him, that hearcth another 
blaſpheme , ot vainely , and falſely, ſwears , and doeth not tepre- 
hend, and tebuke him for it: then could not the verbe of Decia- 
1ing haue bene yſed , but tathet ſome worde of rebuke,or tepre- 

V.2, henſion. 


1 Ang. in quaſt. 
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henſion. Thirdly, if it were meant onely of the eA? of ſwearing 
that is not rebuked ; then needed no mention to haue bene 
made, of any other ſenſe, but of bearing onely. But we ſee, that 
there i» mentioned ſeeing; and allo (with a diſiwnttine) any other 
meanes of knowing it, beſides hearing ofthe oath: and therefore, 
that meaning which ſanius giueth thereof, cannot — be 
the very true ſenſe of this place. Nay ſumus himſelfe in his firſt 
Annotations, confeſſech the moſt to holde, that it ought to be 
vnderſtood thus: viz. that he ſinneth, who heareth an oath giuen 
to another man touching any matter, whereof he hath know- 
ledge; ifhee doe not therein diſcloſe what he knoweth, So tha: 
whether the other depoſe vaineh, falſely,or not, is not here (po. 
ken of,or to be attended:but whether a man conceale his know. 
ledige of a matter in queſtion, that is conuenient to be knowen 
vntoa Judge. for it is he that hath authotitie to vic the voce of 
an oath, ot of that adinration or charge ynto another, whichis 
here ſpoken of, 

By this ſenſe hereof, — by the moſt, and flow ing eaſily 
from the very wordes themſclues, may be gathered; that an 
oath may be giuen to the partie enquired of indefinitely, as the 
Indge (according to lawe) ſhall thinke good to proceede, euen 
» any witneſles bee produced againſt the partic: that this 
voyce of an oathand charge to ſweare, may be giuen ; before it 
be knowen whether any, ot what witneſſes can teſtific therein: 
and that a man knowing the truethtouching a matter whereof 
another is enquired of by oath, ought (for auoyding of ſinne) to 
teltifie, and to declare his knowledge therein, 

Vet becauſe in that place, no mention is (expreſſely) made, 
of any other perſon but of him, that heareth ſuch oath , who allo 
hath ſeene or knowen (omething, and who is to declare and re- 
weale it, or elſe tobeare his owne ſine : therefore it is allo (very 
probably) by ſomerakento haue place, when a mans owne 
lelfe is adired or charged by the CAagitrate, to take oath, 
For the perſon of the CAlagiitrare, or ſome other mult necdes 
be vnderftoode beſides, though none be expreſſed ; becauſe 
it is ſayde: If a man haue heard the voce of an oath , whereby 
ſome other perſon , then the hearer himſelſe, is nec eſſarily im- 
plied. For albeit the Hebrew interpreters do vndetſtand it of that 
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alixration with curſe, which was done by the Prieſt:whereby he 
(viually, curſed any whoſoeuer had committed ſome particular 
apparant crime, though the perſon were ynknowen & — 
cted, if they would not reveale it, according to the place afore 
alledged, out of the 29. Chapter of the Prouers: yet the Cha- 
dee Paraphraſte , that writ in, or before Chrifts time, and of all 
Interpreters is of higheſt and moſt yncontrolled authoritie, vn- 
derſtandech it ofthe /udge, and reades it thus, viz, the veyce of 
Aduration or Execration made by the Judge. 

Andthen out of both theſe Interpretations doth follow:that 
(without finne) a man cannot but teffiſe, both againſt another 
enquired of; for it is ſaid whether he haus ſeene: & allo againſt hin- 
ſelfe(if ir be tequited) for it is ſaid, or haue kyowen of it. which may 
as properly be referred to a mans own fact, as to any other mans: 
& the rather to his one; becauſe, a man is leaſt ignorant of his 
owne fats. And vpon this latter acception of the place, it doth 
follow;that a /ndge,and Aagiſtrate may lawfully render & vrge 
ſuch oathe , and a ſubiect ought not to refuſe it: — hee ſual 
beare his owne ſine, for hearing the voice of an oath giuen, and for 
mot reuealmg bis knowledge in bo matter, i 

When a man doth deliuet money or ſtuffe, of truſt, to be kept — _ 
by bis neighbour; if it happen to be embezelled away, and there- 
fore thought tobe ſtollen, if rhe thiefe be not certainely knowen, or 
found he, to whomthey were ſo delivered is depoſits, though he 
had nothing for his paines, nor there be any preſumptiomt againſt 
him, chat he hath withdra wen it: yet (by the lawe of God)muſt 
take a neceſſarre oath, of pur g ation and Enqurie ( vpon the other 
mans onely ſuſpitian before the Iudges; not onely, that it is fol- 
les (which might iuſtly perhaps be doubted) but alſowherher he 
himſelfe hath put his handzthat is by any direct, ot indirect means 
haue fraudulently dealt, fonchung hes neighbours ſaid goodes, or no? 

The ſame is allo a little after eſtabliſhed by God, touching a- 
ny* quicke goods, happening to be left in depoſits : For if 4 mar *Ibid.V.co, 
deliner vnto his neighbour to keepe ; aſſe, oxe, ſheepe , or any other *. 
beaſt, and it die, or be hurt, or be taken away by enemies, and no man 
ſee it: eAnoathe of the Lord ſhall be betweene them twaine, that hee 
hath not put his hand vmto his neighbour; goodes, and the owner of it 
Hall talę the oathe,andhe ſhall not male it good. where appeareth, 
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that vpon the mutual ſufÞition onely, ofthe one againſt the o. 
ther, both the parties are to take ſuch oathe, which, though ig 
doe tende to the diſcoucric of a mans owne ſhame, d:ibmefie, 
fraude and dammage (if hee happen to bee guiltie) yet is 
hee of neceſſitie to take it, orc!ſe to bee holden pro confeſſ; ꝙ 
conmtts; and is ſo well allowed alſu to bee giuen by the ludges, 
and to be taken by che patienthat it is there called am oath of rh 
Lord. 

Nowe that hee muſt neceſſarily take ſuch ot, though 
the cauſe bee criminal, fo that hee muſt eyther diſcouer his 
owne turpitude, bee ſinnefully forſworne (if hee bee indeede 
guiltie thereof) or elſe bee conuicted as guiltie for his con- 
tumacie; doeth very plaincly * 2 Lemiticus © where a 
ſacrifice of attonement for ſuch a ſinne of perizrie is preſcribed, 
beſides ſatisſa tion vnto the partie wronged, If a die ſome 
( faieth the Lorde) and demie umto bus nei bboum that which was 
taken him to keep: , or that which was put to him of truft , or doth 
by robberie or by violence oppreſſe bis neighbour , or hath founde 
that which was loit , and denyeth it , and ſweareth falſely : for am 
of theſe things that a man doeth, wherein her ſinneth : when (1 
fay ) hee thus ſinneth and tre/þaſſeth , hee ſball then reſtore the rob 
bery, 5c. So that hereby is manifeſt, that in ſundric crmmal 
matters, euen of a mans one turpitude ſuch as bee probibue 

via mala, hee may bee vtged to a weceſſarie oathe , and name- 

y touching his deteining ( with deniall ) of goodes left (pon 
truſt) with him: alſo touching robberie,violence,and oppreſſiov by 
him ſuppoſed to be committed againſt his neighbour, Bur there 
coulde neuer be any poſſibilitie in a matter ſecretly carried, ei- 
ther of bewraying a mans ſelſe to his owne ſbame, /oſſe, or elle 
forfwearing himlelte , as is noted by this place; if he might ſafe- 
ly, nay if he were bound in conſcience to do (as theſe /nnouators 
now pretend, and practiſe) viz. to teſuſe to anſwere directly, and 


particularly, to any of theſe ctimes that bee asked of him, with 


oath, or without his o, but might lawfully put it ouer to bee 
prooucd onely by witneſſes. and then were it wholly in vaine 
to appoint ſacrifice for a ſome into the danger of which ſinne a 
— — not pollibly fall, except he would fiſt commit ano- 

et ſinne. 


Seeing 
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Seeing then by the equitie of Gods one /wdiciall Lawe, in 
3 matter criminal, and of a mans owne tutpitude, he may be 
examined,and mult neceſſarily anſwete by oathe, or elſe ſhall be 
holden conuicted,cuen ypon a priuate mans ſuſpition alone, ſce- 
king therein but his owae particular intereſt and ſatis faction: 
how much rather vpon ſound, and good detettions, and preſump- 
uon may this be veged by a Aagiſtrate, and ought not to be de- 
nyed by the ſubiect, where a common good to an whole Chri- 
ian (tare is ſought , and the parties owne reformation, by due 
correction and puniſhment, concurring befides , with the lawes 
ofthe Lande, that requireth this parte of obedience in all ſub» 
jects ? 
This Iadiciall, and deciſorie oathe heere ſpoken of, the 
Treatiſour calleth a publike oathe, in reſpect (as it ſcemeth) it is 
openly , and Iadicialy giuen before the CMagrſtrate; and con- 
feſſeth it to bee neceſſarie : notwithſtanding it bee but tou» 
ching a priuate matter — betwixt partie and partie, 
and therefore 4 mori ad mains : or (as Lawyers ſpeake) 4 
fertieri, it muſt needes bee more neceſſarie for a publike crime, 
then for a priuate treſþaſſe ; becauſe the poiſon and malignity 
of the pablike , may pteiudice, and plague the whole common 
weale : if not alwayes ditectlie, yet by the lewdneſſe of the 
_ and may giue cauſeſof offence ynto the well diſpo- 
ed. 


If a man” be mooued with aiealowminde, or (as the Hebreve 
mtereth it) if the ſpirite of [ealouſre come pon him, ſo that hee ts 
iealous of his wife , that ( perhapper ) is defiled : or if hee haue 
a tealous minde, ſo that hee ts icalous oner his wife which is not 


Num. g. ver. 1. 


defiled, and ſo the — — * then the Lorde in ſuchcaſe , ag ce. 


_ that the man ſhall 
l 


his wife to the Prieſt, cc. and Ib dv 15. 


e Prieſt ſhall charge her by an oathe, and ſay vnto the woman: If — 2 | 


no man bath henwith thee , neyther thou haſt turned towncleane- 
reſe from thine han bande, be free from this bitter and curſſed 
water, Bat if thou haſt turned from thine hutbande, and ſo thou 
arte defiled , and ſome man hath lien with thee beſides thine 
burbande , ( then the Prictt ſhall charge the woman wnh an 
Oathe of cm ſmg ) aud hee ſpall ſaie vnto her: The Lords make 
thre to hre acer ſed, and deteſiable for the oathe, among thy — 


Ibid V.13, 


— — — — 
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and the Lyde canſe thy thigh to rote , and thy bellic to ſwell : 

ani that this curſed water may gos into thy bowels , to cauſe thy belly 

to ſwell, and thy thigh to rote: then the woman ſhall anſwere, Amen L 
men, 

In which courſe of proceeding, I obſerue tothe purpoſe in 
handling, that this ſtraite Enquirie moſt dangerous to the bo- 
die and ſoule of the woman, if ſhee ſweare fallely: is grounded 
onely vpon the icalous ſuſpitiom of her husband: that it is in a 
crime capitall to her, if ſhe be guiltie, and ſhall chooſe to confeſſe 
it; rather then to forſireare het ſelſe (with hazard of ſoule, and 
of a molt loathſome diſeaſe of the bodie)for an adultreſſe( by the 
ſame la we) was to be ſtoned to death: and that it is of great tut- 

itude yato her, and is prohubitum quia malum : and laſtly, that it 
is in a hidden, and ſecret crime euen in theſi, of his owne nature, 
and in generall, For the ſlender remnants of honeſt, and vnho. 
neſt lef euen to the very reprobate, euer ſince the fall of our firſt 
patent, doth remooue this action (euen where it may be lawful. 
ly — 2 from the ſight, and knowledge of others, ſo much 
as may be. | 

And in this! place, it is hidden and ſecret ex ipſa hypothe/; be- 
cauſe the caſe is put, that there neither bee witnes , nor ſhee talen 
with the manner, and yet the husband hath her in icalenſe. So 
that if God(in his divine wiſedome) found it equall and iuſt, for 
ſatisfaction oncly of the ſtrange humour of iea/onſie , not onelie 
(pon paine of conmittion ) to make her vndertake ſo perillousa 
kind of purgation, but alſo to charge her by an oathe, and a moſt 
ſolemne cwrſe, to declare the trueth ina crime of this quality, and 
conſequence to her life: howe can the wiſedome of thoſe , that 
chalenge oaths of farre more apparant mildenes in diners points 
noted, ſtand ſo oppoſite to the wiſedome of an whole Realme 
for many ages together: and being ſoftrovgly warranted by the 
wiſedome of God, both in this, and the former [ndicialles,ſeruing 
for the gouernance of his owne peculiar people? 

In anſwere of this example out of Gods laue, the Treatiſou 
faieth, that the woman is not heere called for ex officio : but e pon the 
complaint of her huſband, But itit be conuenient and cquall, pon 
that moſt ſlendet ground of icalaaſe, and ypon the hu: bandes 
ſuſpicious demunciatiau, who perhappes is weary of his wife, 4 - 

min 


Part.3, proceedings in Courts Eccleſtatticall, 153 


mindeth to put her away, if his iealous humor in that behalfe,be 
not ſatisfied: ho much more then is it equall and juſt vpon the 
ludges office to be done, ho is no way ptiuatly inter eſſed, & for 
the latistaction or pteſeruation of the church, ot common weale, 
to temoue a common ſcandall and offence, by the parties clea- 
ring, or by his puniſhment? The conſequence of this mine ar- 
gument to be good, for proofe of a farre greater equitie, in the 
one then in the other, viz. rather to minitter ſuch oathe of office, 
then vpon an ¶Accuſers complamt, the lawes, both Cizil and Ca- 
non, and the cuſtomes ot all nations abroade , doe warrant vnto 
vs. all which, doe permit an oathe touching a crime, to be mi- 
niſtred vnto the defendant ex officio Iudicis, and yet they all doe 
denie it vpon an accuſation, or vpon a complaint made by a 
voluntatie and priuate partie. And therefore this difference by 
him taken is ſuch, as maketh flat againſt him: without working 
of anie diuetſitie, to inferre an equitie in the one, and an vn- 
iuſtice in the other, as is pretended , therefore vntruely, and 
vunely doeth hee ſurmiſe, that out of this example we wil con · 
clude , that cuery lulge Eccleſtaiticall, to ſatisfie his icalouu ſaſpi- 
tion of any crime, may appoſe by oathe , and compell men to their pur 
gation : a matter repugnant vnto reaſon , vnto lawe, and vnto 
all praiſe, For no mans onlie bare ſu pition, be ſides an huſbands 
can by any equity) worke an interelt to drive an other topurga- © 
tron of ſuch a crime, by his, ot her oathe, 

The examples alſo of godly men reported in Scriptures , doe 
ſuſficiently condemne the froward diſobedience of refulcrs of 
ſuch oathes, in theſe dayes, For they being asked (ſometimes) 
particular queſfions dangerous to 8 — had not ſtood 
cleare) and, ſometimes charged (euen but in generalitie) to an- 
{wer what ſhould be demanded of them. they vſed not any ſuch 
frivolous terginer ſations, and enaſions, as this Gere of people, and 
as Seminarie Prieſtes doc. that is to ſay; Let me knowe enery point 
efore, that you will ache me, and then I will tell yon what I will doe: or 
Iwill anſwere ſo far as I am bound by law, and by a good conſcience, 
whereof (by your leaue) Imy ſelſe will be Iudge. or I will nos 
ſweare to accuſe my ſelfe, or my brother, for that is contrarie to cha- 
rite.or where be mine accuſers, let the ſtant forth? or iſ you baue any 
thing ag ainſ} me,prone it by witneſſes : with ſuch like a — 
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Chap. r. 
teen. gt. re, Fot when the Prophet [eremy was charged by the King in a 
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generalitie, to anſwere that which hee wouide aske him; hee 


ſtoode not vpon refuſall, till hee might knowe what it was, 
but made this doubt onely, whether if hee tolde trueih, the 
King woulde not kill him. which when the King had promi. 
ſed hee woulde not, then /eremy condeſcended to anſwete 
what hee woulde demaunde of him, ſignifying thereby to ys, 
that being asked by a Magistrate, if it were not a matter ca- 
pitall vnto him, hee ought, and woulde diſcouer it. If this 
wete done vpon an oathe , then muſt wee doe the like, in the 
like caſe alſo, If hee did yeelde to anſwere vnto Interrogato- 
riet vncertaine, and ynknowen vnto him both in generalitie, 
and alſo in particularitie, and yet thought himſelſe bounde 


to laie the tiueth without oath:then much the rather would hee 


haue done it ynto thoſe, whereof the qualitie he ſhould haue 
knowen aſote hand: but eſpecially vpon his oath. And lo ought 
wee, being ſodcepely charged. Yet theſe queſtions ſo gene- 
rally to be propounded vnto him, might — of matters, 
both criminal and very penal ynto humſelfe , and vnto otheis 
alſo, 

When the ſame Prophet was charged, with « particular 
crime, of intended defection and fleeing to the Chalucaus, by 
Iryah a chiefe officer , ſitting Iudicially im the gate of Beniamun: 
hee did not refuſe directly to anſwere, by putting him oft to 
ptooue it by witneſſes, or by anie ſuch like dilaterie but an- 
ſwereth — „and truely, in the very contradictorie (a5 it 
were ioyning iſſue with him) and ſayeth: That i falſe, / fire 
not to the Chaldeans . Nowe, if the Prophet had beenc guiltie, 
woulde hee haue falſely denied it, ot haue made anic ſtufies 
to auoyde it, thinke yee ? or woulde hee ſay vntruely. being vn- 
ſworne, more then being ſworne? Ithinke no man will ſoma» 
gine ofthe halie Prophet. and therefore (by this example) a Aa- 
giſtrate in authoritic or a ſuperiout, muſt bee directly dealt 
with, in queſtions pertinent, that he ſhall aske; whether vpon 
eathe, or without oathe; ſo farreas godlie Lawes doe requre, 
albeit che mattet be criminall, (as it was iu this caſe ) vnto che 
partie /rterrogated. 


When! Elba che Prophet (vpon none other — but 
une 
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dime revelation ) entredto the examination of Geh his ſer- 
want, touching a criminall matter; and that without any accuſer 
formal, or repreſentatine , beſides humſelfe: did hee not require 
an anſwete ot him; and was not the ſeruant(before God) bound 
to anſwere him, and that rruzly? Itheere it bee ſaide, that he 
miniſtred none oathe vnto him, it is true: yet was it no more 
lau full for G har being his ſei uant, and vndet his authoritie, 
to deny it by falſchoode, (as hee did) ot tio haue anſwered not 
directly, or ele nothing at all; then it would haue bene for him, 
to haue flatly forſworne it. So that euery one in authornie, that 
requircth an anſwere of a guiltie petſon( being vnder his power) 
in a matter of crime: mult needes eit het driue him to a lie, which 
\Lyeth the ſoule; or elſe to acenſe himſelfg of a matter diſhoneſt, S. 
as theſe men ſpeake, and gainelay, f 

When Peter, and lohs were examined in the great Conn. Aa .at 
cell vpon this Interrogatorie ; By what power, er in what name 
they had doone that miracle? Peter fullof the holy Gho#t, anſwered 
plainely and truely ; though ( happely ) it might haue becne 
capital vnto him. Then what are they fail ef, who being tequi- 
red by authotitie to anſwer vnto matters of no ſuch danger,vnto 
them; doe neuertheleſſe refuſe to anſwere ditectly, or who will 
not anſwere at all? for vpon a mans one confeſſion [dicrall, 
though he be not ſworne, he may aſwell be convicted, as if hee 
had anſwered vpon his oathe, 

In the proceeding * againſt Saint Stephen, there were (in ag gratis; 
trueth) none eAccaſers, = thoſe, who (by ſabornation) de- 
nownced him to the Priefter, and who are twiſe* called witneſſes, + Ibid, v. N 
becauſe they depoſed againſt him. yer when the high Prieſt a- zi. 
ked him * thus : ere theſe things ſo? Stephenrefuſed not to make 1A4.cp,vwt 
anſwere, and that truly; howben,they made his ¶ Apologie to be 
capitallynto him. 

Likewiſe when the © ( ane asked of Saint Paul, whether A 
bee were not that «Egyptian, which had made a ſedition & r. Paul 3** 39 
anſwered ditectiy, and flatly denied it, 

Likewiſe the ſame Samt Par in all his other ſeuerall con- AA 24,15.& 
ventings before authotitie, mentioned in the All euen at the 
ſuite & accuſation of a partie) refuſed not particularly, & truly to 
anſwerto all that was obiected, by conſeſſing ſome, & denying 1 

| X 3 er 
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other ſom: of the crimes, by bis adxerſaries, and accuſers im- 
puted to him. Hut if kce had learned the readic way that js : 
nowe deuiſed, nat oncly to anſwere accuſers obiections, but 
the Nligiſtrates owne queſtions : hee might have wiped b 
them oft quickely (withour ſuch long Apologres) and haue wil. 
| led them onely to prooue hat they ſayde: yet neither (ex- 
15 preſicly) afficuung, nor denying any thing. No doubt, though 
| the «poitle, or any of thole other godly men mentioned, 
had beene guiltie of anie thing: yet being duely asked, they 
. would not haue ſtood mute, not haue anſwered doubtfully, nei- 
ther would they haue affirmed more without it, then they would 
| haue doone vpon theireaths, if the courſe of the proceeding had 
Ad admitcedit,andthat their eathes had bene required. 
nen It is therefore well * aide by an ancient, and learned Writer 
11 Lan. 36 cone. thus: Dominus inter inrament & loquelamnoſtram, nullum dt 
Toler qua. eſſe differentiam : God makes no difference betwixt our ſpeech, 
*Thom,z.ſecun- Whether it be without oath, ot ypon our oath . And * Agquines 
6x. 9%, emu. ſaith; if he which 6s brought into queſtion , and interrogated by the 
_ without hus oathe ſhall anſwere untruely that therein he ſinneth 
adly. 

The olde Chriſtians in the Primitine Church, were as farre off 
from theſe ſhifts of anſwering vnto molt dangerous Interrega- 
fories demanded of them, euen by heathen Aagiſtrates; as they 
were from all vntruc anſweres thereunto, which point I minde | 
to make apparant out of ſuch of the Ancient Fathers eſpeciallie, 
as bee auowched by the Note-gatherer, for condemnation ot 

. theſe Examimations , and of — Men to con ſeſſe their owne 
14 crimes . ſo that heereby it may bee the better iudged, howe 
| ſelendetlie their Writinges by him quoted, doe ſetue this 
turne. 

"Hh Tertullian herein is very plentiſull, eſpecially in his Booke 
LW called eſpologetreon : yet is hee quoted by the Note-gatherer, 
Tin for a condemner of examining and interrogating men touching 
| | | their owne crimes,of which forty very profeſſion of Chxiſtianiti 
1 | real in Apo Was then accounted tobe. eA Chriſtian(*ſayth he) if he be endi- 
rn. ted,or denounced to the Magiſtrate hereiozeeth in it:if he le accuſet, 

be propoundeth no defence , when he ts interrogated, he moſt willmg ij 
carfeſſeth : and when be is condemned, he giueth them, or God 9 
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By his complaint in the ſame place, for that Chriſtians were not 
dealt with as other offenders were, he both ſheweth, hat then 
was practiſed in Crimmall proceedings , by the lawes Craill: and 
alſo, his one good lyking thereof. eAt the Chrſtians bandes 
(* ſaith he) that onely is expethd which ſuffiſeth to irre vp the peo- 
ples hatred agaimſt them; that A, an onely confeſſion of the name of 4 
Chriſtian not an exammation oſſhus crime : whereas iſ you hold coni- 
ſance againit any offendour, 4 # manſleaer, ſacrilegions, inceitu- 
og perſon, or publique enemie to the ſtate, ( theſe being vſuallpraiſes 
inen to vs C hrift tans ) you doe not pronounce ſentence vpon the 
bare confeſſion of the name of the crime: but you enquire alſo of the 
qualrtie of the fatle,the number place manner, time pr inet amd part- 
vert. But concerning du, yow obſerne no ſuch matter, which you 
onght no liſſe to doe, then with thoſe others, And againe- We are 
full (aid to be murderers of mfants , and inceſtuous perſon: : yet you 
haue no care to finde that ont, which of ſo long time bath bene ſaid of 
. Therefore either get it ont of vs, if ye beleeme tt:or elſe refuſe to 
beleene it, becauſe you cannot finde it to be ſo, Then; followeth 
this: Tow commannd Chriſtians by a farre ſtranger kinde of tor- 
ture, tic. not that they ſnould declare, what they doe commit: but 
that they ſhould deny themſelues tobe the men which in deed they are. 
Which vrging ot Chriltians to declare whatthey had commit- 
ted, that I crtalliam doeth not diſallow, it the Afagiſtrates would 
haue taken that courſe with them, appeareth alſo by * another 
place. Whathener we are charged (ſaith _ hane committed ſe- 
cretly, thong h by others the ſame be committed openly : yet we will an= 
ſwere it pomt by point , or euery tote; yea enen that, fornhich we are 
reputed as peſtilent perſons , as vaine, and as mem, worthie to be ſcur- 
ned and condemned by others, 
Saint eAnguſtine allo in his verie booke alledged by the 
Notegatherer, doeth plainely eſtabliſh and allowe of Othes ta- 
ken concerning a mans owne offenſes, being in deede ſuch alſo 


appes) be ſaid, __ — 


1 Tertul. ibid err 


* Thid. Apolog, 
cap. 7. 


3; Ibidem. 


Terull 
bogey. 
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1 oathe here meant. may be aſ wel in a cauſe pecuniary, as criminal: 
EC. „ Aug bid. heare therefore his iudgement in that pointalſo.¶ hen one that 
7 0p. # in deede a wicked thiefe ( ſaith he) beareth another, n ho knowerh 
not whether he hane committed that theft , ſaye vrto him ſu care, 
whether thou haſt ſtoer it or net : if then he ſhall anſwere and ſne, 
it is againſt my conſcience , for a Chriſtian may not ſreare : then 
watch me ſach a fellowe; turne from hum but alittle; let that matter 
alone which thou waſt then m hand with; talle with him, of other 
by-matters : and (no doubt ) thou ſhalt take hm ſwearing a thou. 
ſand times: mh ( vnder colour of godlines) refuſed afore , but to 
| take ore cd h. And the ſame Father againe, touching the ſelfe 
| 1 Augult,ep- fame crime of theft: * We knewe ( faith hee) at Millame in that 
[if _ place where the memorie of Saints is celebrated, and where as dew! 
very ſtrangely, and terribly doe confeſſe and diſconer themſe/ues: that 
a certaine thiefe that came to that place, with purpoſe exen thereto 
forſweare the theft, and ſo to deceaue him, that put lum to the oathe: 
yet was compelled to confeſſe the theft and toreſtore ag aine the things 
I! flollen,borh which places doe plainely ſhewe, that euen for mat. 
tet of theft,(a crime not ſimplie capital by the Cizr/lawes which 
there ruled Jit was both lawful,and viſual to tender oathes. And 
the ſame father ſpeaking of thoſe who denounce other mens 
crimes to haue — retormed; he noteth vnto vs, the vic of 
g _ a oathestherein at chat time: 3 In denowncing otbers((aith he) this 
| moderation it alwayes tobe v ſed hy vr, thatwee relate it unto ſuch, 
0 | which may rather helpe then hurt him, ¶ in caſe the partie ſhall ſweare 
1 | falſeh ) ether by corretling him er by deprecation to God for him: 
All fo that he will by confeſſing his fault, apply this remedie unto lum- 
110 elfe. 

| F 8 Chryſoſtome albeit he aduiſeth men (as vnto the better) 
| rather to looſe a piece of their money, then to tender a Deciſorre 
| eath:,orwager of lawe vnto him, whom they ſee forward ynouyh 
| to {weare,though perhaps it be falſely: yet doeth he not deny, 
| but they alſo might lawtully doe it: and) wir hall teſtifieth, that 
| | ſuch neceſſarie oathe was in thoſe times impoſed to exact mens 
confeſſions, whether they had ſtollen ſome certaine thing . 

4 Chiyſolt.Ho- not. /t is 4 better ſaith he) to looſẽ then to tender. 
bun to your neighbors : for to — — youmight , 1s no 
ſmall honor ginen to God, For when thowſhalt ſay to Goa, the forbis 
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glorie I haue not adixred , or vrged an oathe of him, who had doone 


nanghtily by flealmg from me : for ſuch honour , God will giue thee 
rear med. By the which _—_ of the ſaid ancient fathers it is 


made manifeſt: that oaths, touching not onely matters ſuproſed 
to be offences and crimes; wete, and might then be impoled vp» 
on defendants,by Magiſtrates : but alſo touching meete crimes 
in their one natute, & that vpon the /nfFance of a plaintiſe par- 
ticulatiy intereſſed, but in his goods, and chattels. And yet be all 
theſe places (almoſt) quoted by the Note. gatherer, in condem- 
nation of ſuch oathe: to hard was his hap to heape vp ſuch ſtore 
of places out of Authors, which make directly againlt his owne 
intention, 

This fort of oath was not only thus allowed inthe old church: 
but commanded to be put in vie (as lawfulland conſonant ynto 
Gods word) againſt perſons conuented, and had in ſulpition for 
ſome offence, euen by the diſcipline of one Church; which the 
moſt, and hotteſt oppugners of this oathe, doreckon tobe beſt, 
yea, and (almoſt) to be the onely reformation , that may right» 
ly be ſocalled . For inthe diſcipline of France concluded of in the 
Nationall Synodes there, holden in the yeeres 1559. 61. 63.and 
65, it was thus decreed : the faithſwil may be conftrained by the » vn keclecse- 
conſiitorie to tell the trueth; ſo farre foorth as it derogateth nothing, neo — 
from the amthoritie of the Nſagiſtrate. They may be conſtrained, 
ſayeth that dſcipline :butthere is no com pulſion but either Cinil, 
v lich they will not atrogate to themſelues, as torture, or rack- 
ing, impriſaning, fining, Sc. or elſe by the parties oathe, which 
ypon paine of periurie, if he once ſweare, or vpon paine of con- 
— 8 if hee will not; doth. as it were,conſtraine a man to ſay 
erueth, 

And that an oathe is meant ( indeede) by this Canon, of the 
French Churches; wee are taught both by the hiſtorie of Campe- 
rela Miniſter of Gencus : and alſo by that, of thoſe who daunced 
in one widow Hatha ſars houſe, there. Fot by this Cities exam- 
le and modell, the French diſciplme,was (almoſt wholy)plotred, 
For as I haue touched (how beit to other purpoſes in the ſecond 
part of this Apologie) the ſaid Camperell was appointed by the — — 
conſſ orie of elders thete, to be examined vpõ his oth, touching 3. — 422, 
Interrogato- * 
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Interrog tories; whereof alſo two concerned what he hadin his 
very purpoſe, and intention of minde. The dawncers ( becauſe at 
firlt they denyed it) were *put totheir corporal oathes to declare 
the whole truthe of that meriment, But that all Dawncing is 
holden there as an offenſe , and grieuous {ime ; appeareth by 
the Ordonnances of Geneua; and by the very laſt frame of Diſc. 
pline concluded 1 5 7 1, by the French Churches, So that wee 
may conclude this place, that this oarhe in a Crimmall matter, 
rendered by one in authotitie, being warranted by the politicke 
lawes of the Realme, or the Church: ought not to be retuled,ex- 
cept there were ſome dire Prohibition thereof, by the lawe of 
God, But leaſt of all, may it (without the wilfull ſinne of Die 
obedience againſt the Ordmance of God) be refuſed by any, being 
ſo manifoldly thus approued vnto ys euen poſizinely; by the holy 
Scrip:wres, by the ancient Fathers, and by other Aſoderne Char. 
ches retormed, in cuery of the poyntes atore challenged. 


CHAP. XII. 


eAnanſwere to ſuch obiectiont, as be pretended to be gathered from 
Diunitie,Diuines, and from the Examples of godly mem ag ain 
winſtring oathes unto parties, m matters of their owne crimes, 


Frer ſo many, and (to mine vnderſtanding) 
plaine proofes made out of the worde of God, 
with ſome teſtimonies of the practiſe, and al- 
lowance ofthis oathe in the Premitine Church: 
it may be maruailed (perhaps) that any thing 
(as from Duninitie) ſhould to] contrary be al- 
ledged. Neuertheleſſe, beſides foure diſcrepant opinions, one 
of the varying from another, & holden by the /xonator; about 
this matter, howbeit,eche of them tending either to the abtid- 
ging, or els to the whole condemnation ofthis oathe; (Which 
foute come to be diſcuſſed in the next Chapter) there be alſo 
ſundrie other obiections made againſt it. which ate here to bee 
conſidered, Whereof ſome are pretended to be gathered out 
of che word of God; and ſome ate taken from Diwines, And of 
theſe later ſort , ſundric are by waye of Alegation out of their 
writings 
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writings; and ſome others are bi ought from their Examples, Of 
thoſe reaſons that are pretended to be drawen from the word of 
G, Iplacethar ofthe Treatiſenr inthe firſt place, as molt ge- 
nctal: where he ſayeth;that by rhu oathe Gods ſacred mmituntion us 
greatly pernerted, and forced to another ende and purpoſe, then he in 
his drume 1ſcdome hath appomted. And the Note: gatherer ſayth, 
it ts contrary to Gods word, But why, and how it ſhould be found 
conttatie to Gods inſtitution in lus worde, otherwiſethen is in 
partafore (hewed, mm mine Epiſtle to the Reader, and in other pla- 
ces of this «Apolegre, as occaſion hath bene offered; they bring 
no proofe at all. And yet without any better vnderpropping, the 
Treatiſour affitmeth this; euen for proofe of another point; viz, 
that by this vathe, no due honour can be ginen to God, but that he us 
thereby rather diſhonowred. Iu deede if it were contrarie to Gods 
in kitutromʒ then, no doubt, God is thereby dſhonowred , For ha- 
uing laid downe , that the true v /e and ende of an eathe is, that 
due honor may be ginen dimto God the trueth confirmed, [uſtice mam- 
teined [Innocence protec lea and an ende had of ſtrife, and cuntrouer- 
fre : he thereupon auoucheth his ſaid former aflertion. 

It ſeemeth to me, that all theſe ende cannot concurre, and 
meete in euety oathe , though otherwiſe it will be yeelded meſt 
lawfull, For in caſe the partie himſelfe, by an Aſſertorre oathe 
doe vnrue'y ſweare (being guiltie of ſome crime or offence) 
or whether witneſſes ſhall truely ſweate rouching the ſaid par- 
net guiltines: it is moſt cleare, that(by ſuch oathes) none Iuno- 
cence is protetted, but nocencre either more heaped vp vpon the 
partie himſelte ; or elſe diſcouered by the witneſſes, Beſides, 
when eAbrabams ſetuant ſwate to him , that hee would not 
take a wife for his ſonne , from amongſt the Infide!s of other 
nations: Or hen a man ſweareth all-geance , homage , or feal- 
tre; or faithfull ſeruice and obedience to his generall, or taketh 
oathe of her Maieſties ſapremacie, and ſuch ke: what A riſe and 
contromer ſie ( ] prar ) do theſe make am tnd of ? Vea, ot what Inno- 
cencie is thereby protefled? ſeeing theſe oathes bee rather for 
reteyning the partie in his Innocencie, if hee ſtand (afore) well 
affected: ot elſe doe ſerue, for diſcouerie o bis hollow, and trea- 
cherous heart; in caſe hee ſhall make refufall of them. But 
let vs ſee how he prooueth ; chat the oathe which wee _ 
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of, anſwereth not vnto the other endes, which ate by himſclfe 
propounded. The trneth in controerſie (he ſayth) i not thereby 
confirmed, ſiace there is none iſſue ioyned in this caſe , betweene pare 
ties affirming and denying. As if the trueth of no matter neede to 
be confirmed by oath, ſauing where there is ficlt a indrcrall contro- 
werſie, Vet he himſelfe ſpeaking afore of the endes of an oath, 
made no mcution of this trueth in controuei ſic; vnleſſe hee will 
fay, that he confounded the ſecond of theſe ends with the laſt, 
Furthermore, what centromerſie was there betwixt e Abraham, 
and his ſeruant : or betwixt one that tendeteth, and a Juice of 
peace, ot othet, that taketh an oathto the Sapremacre ? Neuer- 
theleſſe, it hath bene often declared, that the very meanes. ot ia- 
ducements which open way to Exgairie in proc ceding of Office; 
are as a partie that chargeth the other; and ſo a imavcial! con- 
tronerſie dependeth. And that there neede not to be any other 
formall partie alu ayes in iudgement, is many wayes ſſlic ed in 
the ſecond patt, euen by criminal proggedings mentioned in 
Scripture, yea what Scriptare is thete to require alwayes a partie 

romonent,as of neceſſitie? Thirdly, there isFuen here a kinde of 
coteſtatio lui, or ioyning ofiſluc in F ptoceeding of ere Office: 
vir. betwixt the denunciation, fame , ot lome other inducement 
as it were afh:ming,and charging : and the parties deniall, that 
is conuented. which point anſwereth alſo to that other atgu- 
ment of his, by which hee would prooue; that /nitice there- 
by ts not mainteined, bec auſe there be not three per ſon: in mdge« 
ment. Furthermore, if ſuch /uftice and [udiciall coutſe by three, 
were neceſſaty in euery /awfall oath, by the worde of God:then 
ſhould all Promiſſorie oathes bee viterly vnlawfull. In which, 
there be but the partic promiſing , and he to whome the promiſe 
is made: yet not indicially, for the molt part. 

He goeth further, and to procue that an ende of c ontrouer ſie 
cannot enſue v pon ſuchoarh; he vſeth (in effect) his next ꝓtete- 
deat reaſon, viz, hecaunſe no quarell, nor complaint is any way de- 
pending. Fuſt there is 4 nt made, and de pending, before 
ſuch oath be tendered; and I haue ſhewed howe. Sccondly, it 
there were not, yet an ende of comtroner/ie mrg/-t thereupon enſue, 
in that the partie burdened by preſumptions; might (perhaps) 
thereupon be cleared and diſaufſed; and ſo the matter in que- 
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fon, ended. Thirdly, doe not the Lordes of the Cownſell, and 
doe no: [ndrerand [wftices of Peace (oftentimes)lawtully exa- 
mine ſometimes parties oncly, and ſometimes wee: euen 
* hete no Jadictull ſure dependerh ? Laſtly * hee mittaketh the 
place in the Epriithe tothe Hebrewes ; it hee imagine that ypon 
any ſingle mans oath taken, every conrronerſie, ſnould( thereby) 
preſently be decided and detetmmed, according to that oath: 


which matter reſtethto be ſhewed ® hereafter, "*Cap.kuins pare. 


He ſayeth allo, that it rather maketh more contention , then 
endeth controverſre, Indeede, hee, or ſuch other miſhkers haue 
thereupon (of very late time) taken occaſion to make great 
ſtirres and contentions in this Church, and common weale, But 
aſturedly, this oath(otherwiſe) tendeth to ending of matters 
doubtful, and in queſtion; either by the pumſhment,or elſe by 
the clearing of defendants; and not to procure any accuſation as 
he ſurmiſeth, and calleth it: which is knowen and entred into, 
afore any oath be tendered, 

Yet Innocents hereby (ſayth he) are not cleared, ſince there is 
m1 complaint or accuſation , indicially exhibited, as though a man 
prinately charged with ſome offence towards his aig Ger) may 
not allo prixately cleare, and approoue his innocencie, and inte- 
oritie vnto him, by his oath; except there were firſt a publike indi- 
cial complaint, or acculation preſented vp betwixt them. Be- 
ſides, I haue afore ſhewed, that many oathes may law fully be 
tendered and taken, where none ende of clearing Innocenti, but 
rather of charging nocenti, is propounded, Thirdly, it may fall 
out, that by ſuch oath, /nnocent:ſhalbe cleared; incaſe no preg- 
nant proofe (hall afterward be brought. 

But if alltheſe endet muſt concurre vnto every lawfull oath; 
how is the 7 reatiſonr conſtant with himſelfe:atleaſt, how doeth 
his former arguraentholde , whereby hee would confute theſe 
vaths,for that they were reither(ſaith he) for aſſurance of duetie,co- 
nnant,.contra7,o- promiſe , neither yet for confirmation of trueth in 
conranerſie? tor if any one of theſe laſt recited wil ſerue,to main- 
teine the lawfulnes of an oath;then whatneed all the other ends 
1onely?& if ſome one of theſe muſi(neceſſarily)be foũd in euery 
lawful oth;then to what purpoſe ſerue thoſe other ſeueral ends of 

oathes, here not required , nor mentioned: yiz. that „ 
T 
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be giuento God, Innocencie protet led and Inſlice mainteined? Seing 
thee may be aſſurance of dutie,commant,contract,or promiſe ginen, 
withou: any ſeeking to gleriſie God thereby : as heathens othes 
ot obediẽce to their luperors; & any other mens oathes, for aſſu- 
ranaceol prom!ſes,& c. without teſpect to pretec lion of /nnocencie, 
and without tuch Audic tall coutſeʒ namely, as may happen in pri- 
uate cõmetce, betwixt man & mau. From theſe teaſons by him 
ſimply propounded; I wil now come to his treaſons, by u ay of co. 
parton, He cõdemnueth this the by comparing it to Herods othe; 
that as that was generall,to gine whatlocuer the damſell woulde 
aske; ſo theſe ate toarſwere, Mhatſoeuet ſhal bee demaunded, 

This his imputauon vnto Ecclefiaſticall courtes of tendering 
ſuch gererall oathes, which he lootten,and almolt oncly beateth 
ypon, to the entent to giue a bettet luſtre to the weakenes of the 
cauſe he defendeth: I haue (as ſeuetal occ aſions haue bene giuc) 
declared to be a mcete ſlaundet. Neuertheleſſe .it was not the ge- 
neralitie of Herod: othe which was codemned. For the ptophet 
leremie made vnto q hung, asgeneralla promiſe of anſwermg u hat 
he would de maunde ot him; as Herod made of ging, vnto the 
dauncing damſell. But it was che raſhe vnaduiſedncs of it, riſing 
vpon a catuall delight: and when he had made it, a more valau- 
full performance, of a thing ſimply wicked: which ate the things, 
therein to be condemned, 

Next to his collections by diſcourſe of reaſon, I place his an- 
{weres vntoobreftiong; which ate ſuppoſed may be made for eſſa- 
bliſhing general othet, ot other more particular,yet in cauſes cri- 
minal to the partie examined, The firſt of which; is that of * the 
high Prieſti, x ho examined Chriſt of lus diſciples and dottrine:& he 
put them of, to thoſe that heard him: nying, be had ſpoken nothing 
in (-cret, But, neither anſwering to mmterregatories being lo gene= 
ral as this was, not general othes are defended. And if they were, 
yet it is not the example of the high Prieſt, refelled by Cinift, 
that any would alledge; as he plealantly doth inſinuate, to but- 
den them, and the cauſe with the greater weight of cnuie ,and 
pte iudice. But touching this obiection & the true vnderſtanding 
thereof, more fully in the next Chapter, as in a more fit place. 

Touching the next ſuppoſed obretiion, (he faith ) It i not any 


ſufficient allegation to ſaze ; that the partie deponent is no 7 
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bound to anſwere , then the lawe requireth, how general ſoener his 
oath be; ſince it is not ſafe for the conſcience of ſuch a deponent , 10 
ſtand vpon terme tand queſt :onr; bow farre by lawe, and by what law, 
he ts bound to anſwere, 

Net ſafe for bis conſcience, ct is not this plainly and directly 
to leaue it vnto the libettie, & free choiſe ofech deponent,in eue- 
ry caule whatfoeuer,to retule to take any oaih?thE which, what 
can giue greater ſttength vnto that deteſtable error of es Anabap= 
tiſmet ſot if it be ot ſafe for bis conſctence, to put it vpon the queſtion, 
how farre by Law he ts bund then may, and alſo ought che Ana- 
baptiſt, and cuery other ſantaſtike, ro be a Judge ter himlclfe; 
u hethet to take any oath at all, or onely ſo fat, and in what cauſe 
himtelſe liſtech , vnder ptetenſe of his conſcience. Inthat hee 
faith, how farre by lawe & c. it icemeth to me, that he is in doubtʒ 
both, that Gods lame and al the [ares of the land are againſt the re- 

fuſallof ſuch o.4he; and yet that hee would (neuertheleſſe) arme 
all d:ponents againſt taking this oath, becaule it may not be done 
(forſvcrth)with a ſafe canſciẽce. In] he further addeth. and by n hat 
lav;itis probable, he would thereby infinuate;that howſoeuerie 
wil not be thought good by many of the to be reſuſed, when it 
ſhalve impoſed in courts ot the remporo//aw:yet ifthe ſame oath 
be impoſed by force of eccleſiſticallaw,that it cannot then be ſo 
ſafe, vnto the deponents conſcience , Aſluredly, it is moſt ſtrange, 
that men pretending ſuch pietie, and hnceritie; will teach others 
thus to dally, with lawes, and with their one conſciences. as if 
the thing were godly enough to be exacted in one court; but pe- 
tillous to conſcrence in another Court : albeit as well authorited 
vatothe one, as it is yntothe other, 

Inſomuch, as here he yeeldeth that this cõdition of not being 
bound l any ſuch oth taken ſu ther then law requireth; is obſerued. 
ot vndeiſtood, in miniſtriag the oths which he impugneth:derh 
he not thereby plaine!y diſcouet himſelſe, to be an oppugner of 
that, which is but by law vrged? and an encourager of others to 
oppoſe chẽſelues againſt lawes? or elſe it mult follow,that none 
that be in authoritie do know the ſure therein, beſides himſelſeʒ 
or at leaſt will not deliger it truly. doth he not alſo therein imply, 
that (in ſome caſes )the lawes allow of ſuch oathes; and that his 

charge, of miniſting vathes that ate general, yato all a mans 
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thought words au i deeder, is aplaine ſlander ? inſomucli as no law 
req ite h that, and yet the takers of this oathe; ate no further 
bound. then the law it ſeiſe bindeth, 

And laſtly it appeareth hereby af theſe oths (reſtrained but yn. 
to that which law tequi: es) be neuettheles e, cruel, wngodly, 
& tyrannicall, that then the lawes ofthis realme eſtabliſhing the, 
mult needes endure, his lke hard, vnttue, and diſloyall cenſure, 

It hath bin oſtea, and no leſſe truly ſaid; that none but /eſacter, 
Semi. ty prteſti, & ſuch like obſtinate Papiſkchaue retuled this oth 
in hir Mare\ties time, ot haue charged it to be vngodly; vntil theſe 
new reforming Innomttorr did ſtart vp: & that both the ſorts of thẽ 
do build vpon the ſelfe fame grounds of argument In anſwer of 
this, he ſaith;that by the ancient & godly writing entituled, The 

praier, and complaint of the Plowman,it appearcth ; that this kindof 
geverall othes and examinations ex officio mero were not firſt miſlibet 
by Teſuites,and Seminarie Prieſts; and from them derimed to others, 
that mſliße gourrnement , and would bring the Church to an Ana- 
chie; as the nor!d hath bene borne in hand, 

For general oatht, we ſtand not: but who firſt mſirked eximi- 
natiõ ex officio mero, ot which of theſe two ſorts of miſlikers haue 
troden in the others ſteps by imitation is not ſo material:as with 
whattrueth,or ſoundnes of teaſon it is miſliked by either of the, 
I haue not the Plowghmansbooke to petuſe, xhat is (indeed) there 
ſaid hereok;neither greatly skilleth it, though he were (perhaps) 
a good dinine , diſꝑuiſed vader a plenghmaus title and ſtile. It he 
had vſed any reaſon for his ſaying, I doubt not but the Treatiſonr 
would haue enfotcedit. But it followeth not, that whatſocuer in 
elder times hath bin by ſome one, (though otherwiſe ſ earned, & 

godly ) miſliked (happely) vpon ſome particular occaſion, ot vpõ 
tiuate pique of humor: that thereupon the thing it ſelfe ſhould 
2 ſimply condemned. and if the condemnation by one, haue 
any ſuch great force; I hope the allowance thereof by many, and 
the manitold reaſons which commend the lam fulneſſe, and nece/e 
treof it; will be of much more force, then one mans breath, and 
bare ſaying can be, 
Now follow the Note-gatherers quotations of dinines againſt 
this oath: howbeit without any allegation ſer downe. But fuſt let 
vs ſpeake ofthoſe, which are fromthe ancient Fathers, 1 
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In the treatiſe of 'Origen, which he quotethʒl find ewoſayings 
touching oaths,the one of which it is likely he meant. Indecd we 
fed ſnith Origen Jin the lar, the v ſe of «Admring; as in the books of 
: Nambers,and im the books" of Rings. hut I am of opinion that a man 
which will line according to the Goſpell, cxight not to adiure another , 
for net to adunre at alas like to that commandement of the Lord hum- 
ſeife im the go# pell thou ſhalt not ſmeare at all. And 2gaine , it had 
101 heere ſeemly . that the Lora, d pon the ad:wration of the bighprieſt, 
ald haue anſwered hum. as though he had bene therewnto compelkd 
arainſt his owne will : and therefore he neither denied himſc {fe to bes 

toe ( hiſt the ſanne of Gad, nor yet plamely confeſſed. 

But if here by adiuring be meant all vrging of any other to 
ſweare in what cauſe ſocuet, whether it be by a Aſagiſtrate, or by 
aprmate perſonꝭ for a priaate, or a publike cauſeʒ in gement, ur 
out of tndgement , as the fuſt of them, by the genetalitie of the 
wordes may import :then doth this ſaying condemne all aathes 
ſimply (other then ſuch as bee valantarih taken) no leſſe then ic 
doth thoſe oaths, that are impoſed, touching a mans one crmue, 
whereof we ſpeake. ſo that, in ſuch an ynderſtanding, the Note- 
gatherer himlelſe (I truſt) will not allow it: leaſt both his owne, 
and the iudgement allo that hee imputeth to Origen; be both 
touched, wich a ſpice of Anabapt!ſme. 

Thettore for — of Origen, and alſo ſome other of the fa- 
thers(hereafter by occaſion of his quotations to be alledged)trs 
{o foule an ertotʒand from contrariety alſo vnto themſclues in o- 
ther places: the genetalitie of certaine their ſpeeches, as it were 
in an abſolute condemnatis of ea, as might ſeem at firſt fight; 
mult be all of them reſtrained, either vnto accuſtomable vaine 
ſwearing which men vſe in common talke;orelſe tothe exacting 
and driving of defendants, to ſweare, & to wage their lame by ne- 
ceſſary deciſory, and iudictall oaths, for atrifling peece of mony.cr 
goods: notwithſtiding,the plaintife perfitly knoweth aforchid, 
that ifthe defendant take it, hee is thereby induced into petiuty: 
Or laſtiy vnto raſh,& vnaduiſed oths,or not being in] takers po- 
vet to petfotm. That al their ſpeeches ſeeming abſolutely to cõ- 
deine al oths, ought none otherwiſe to be vnderſtood: you ſhall 

haue cleare teſtimonies fro themſelues,cucn in thoſe very places 
(for) moſt patt) chat be quoted by 5 Note-gatherer.So far is 9 
at 


t Origen in . 
Matth.tzad, ;5, 


Num. g. V. 19. 
11. Reg. 3. V. 16. 
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764 An Apologie of certaine Chap.rz, 
that any of them directeth his ſpeeches againſt this kind of oath 
that we deſend. 

No then forthe clearing ofthe firſt point; that is to ſay, that 
diuers ofluch their Inuectines, ate directed againſt vame, and ca- 

—— ſtamable ſmearing in commontalke. Saint «Angwitine ſayeth, 

Set. 10. His no ſiune to ſweare trucly:but in that it 1s 4 TYeenomns /inne ty ſ yPea'e 
that which is falſe ; no doubt bee is farre from the ſiune of periurie, 
rho ſircareth not at all, 

S unt Chyſoſtome,whoin euety of his Homtlies(almoſt)to the 
people of eAAmiocl, is mo? carnelt again!t ſrearung ; infomuch 

cht. as in one place he * ſaich, the nature of an 04th is to pierce fu ther, 
15 +1p0p.An and more dangeronſly, then a ſword: yet he ſheweth how his ſpee- 
; ches thereof(in part)are to be expounded; and that he doth not 
conde mne all oathes ſph. which abſu:ditie, the Nore-gatherer 
muſt firſt yeeld vntoʒbe fore he can małe one droppe ot that his 
own thick myſt of quotatiõs. to ſetuc the turn that he entẽdeth. 
oy mg mg It is no maſterie ({1ith * Chryſoſtome) to onercome the cuſtome of 
Antioch, © ſwearing, if me mil but affoorda little mdenonr to that ende. And 2 
little atote that thus: Caſt out of your months that wiched cuſtome 
of ſmearing . And eliewhere, to hike purpoſe : an cath (ſayth he) 
bath th emll in it that whether it he bro en or kept, it mabeth a man 
ſubrect to puniſhment, But that he heere meaneth only the priate 
dem. bom.14. cuſtome of Iwearing; appeareth by the reaſon added: forthe 
continual ſwearer ſometimes willmg ly ſometimes vawillmg ly; ſome» 
trmes hen he bnoweth ut & ſometime i when he knoweth it not when 
he ſpeabeth in earneſt, and u hen he ſheaketh mieſt; & oftentimes be- 
ing carried away by anger, orother perturbation ; can not chooſe but 

forſreare himſelſe wnhall, 

Toth: ſecond prin, viz. that their meaning elſe-· where is of 
waging lame, by Indiciall and deciſoricoather tendered by private 
men abou: debrs, and chattels. when by ſuch oathc,the partyto 

— ſweare is molt hkelyto be ſorſworne: Firſt 5 Athana ſus ſaith; 
col. 3. | Letyouryerbeyen, auly ur nay nay; thus furre we th.t ch,. 
4 m.ty con firme our ſpeeches : but let vi not proceede ſo far as to ſte 
wnto 04th; and io call God unto witnes, for corrudiible monens [+ to. 
And in that teaſe is ict be taken, which hee ſaieth a lutle after: 
*Athan Mem. men do*not ſweare only for world'y buſes ſak- but rather to cofirme 
truth; and to ſhew that which they ſay to be veyd of falſb od. he- * 
1 
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if be that [reareth be true, and to be truited, what need i there of his 
cate : but if he be nor to be truſted, why do we commit ſuch wicked 
ner, as that for wretched and mor tall mens canſe, we ſhould call God, 
who us above ail, unto witnes? 


S. Cum ſoſtome a ſo faith thus in this behalfe : Let vt mot drine * Chry. Hom. ig. 


our h/ et hren to an oathe, O man doit thou I mom what thou doſt here- ad pop, Antioch 


in? im that thou makeit bim ſweare pon the holy table, where Chriſt 

ofered p. is laid: : wilt thou enen there ſacrifice thy brother? And a- 

gaine, it * berter that we loſt our mony, then to offer our brother an , 1 
o e, that he had it not from vs, ot owes it not vnto vs. Like w iſe, ; 

if a m in ſi onto me (ſaiethꝭ hee) tal. thine oathe : let him beare, 1ChryChon 16, 
that Chriſt hath forbidden it; and ſo / ſhall not neede to ſweare, But . Anavch, 
how this is meant by him, is declared in the ſame Ilamilie © but 

mill ſay vnto me (ſaieth he) there be many, which if they be nat +1bid,hom.26. 
ſrorne will not ſkicke to de ande me of my money : yet will they nos de- 

ny 11 vpon their oathes « Man, thou deceineſt thy ſelfe ; for bee that 

1: vſed to ſteale, and to minrie his neighbour, will not make doutt (for 

the moſt part) to for ſweare hrmſelfe . Where, we may note, that 

alb*i: Chry/ſoſtome diflwadeth plainetiſes from it; yet oathes in 

thole dayes lawfully were tendred to ſuch, as were ſup; oſed to 

haue ſtollen other mens goodes. Which kinde of oathe for ſtol- 

len goodes deciſorily, or iudctaly tendred; that Chryſoſtome- did 

not [imply condemne; may be gathered by his words then next 

following. But 5 what ſhould I p ea ( ſaieth he) of ſuch oathes, and *Hom.16.2d 
' omit Iudiciall oathes, that are vſed in conrts , for which ſo much can 
1 not be ſaid: : for there, enen for a matter of tenne halfe pence; oathes 

are talen, and perinries alſo be committed. And therefore a little 
ater; Lo, I ſay vnto you and proteſt, that ye re forme theſe ſuper ſlu- 
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c enn lndicialloaths and bring rather all ſuch matters unto me. 

. Saint! eAuguſtines allowance (in ſome ſort) ofthe like oaths, Auf fermake. 

4 is alſo manife(t. f any ( ſaieth he) ſhall prowoke thee to ſweare , as gala, Had le. 
. (happely) ſappoſing he may thereby be ſatuſied, if thou ſhalt ſweare ban. Lart. 

4 tooc hing ſuch a matter which hee ſuſpelleth thou haſt committed, and 

bo (perhaps thou haſt not done it: if in this caſe( I (ay )thow ſhalt ſweare, 

A toremone that falſe ſaſpition from bim it bos doſt not ſinne, as hee doth 

7 n ho prowked thee. 

< But an other more full determination of Saint eAngauſtine, 

„ *uchingthat whichis meant to be condenedin nnpoling oaths 


if 2 in 
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in priuat cauſcs;ſeems to me, to be apt. & very ſound. In bim that 

a ferm 18,4 exactethan oath((aith he) there u great drffer ence, mbether he know 
vero Dom wot phat the other wil ſweare ſalſe,or indeed knoxeth that he mil. For if 
he hnow not and therefore do ſay,ſ reare vnto merit is not ſinne then to 

ſmweare for his ſattsfattion, hawbeit it is an humane wealencſſe inthe 

e xaller. But if the caſe be ſo, that he which exatteth it no cih the e. 

ther party to haue done it; and yet will compel him to ſweare , whois 

ready thereupon to ſwearefalſely ; then in the exatter a very m- 

derer. for though the one do murder his on ne ſoule, by hi pernoy : yet 

uu inter. the other that ſo exattedit,did * thruſt forward, and barden the [aide 

— e murderers hand, 

Touching the third, and laſt point, viz. ifcheir writings by him 

quoted againſt oathes, be not directed againſt them in any of the 

2. former reſpe&s::hen it is, in regard of the vnaduiſednes of ſuch 

oths tak, ot for that the matter wherof the party ſu ate, was nct 

= in his own power to perform. This may be ſhe a ed by a place yet 
chen hom.v,, examined, which he quoted out of Chryſoſtome. For he * ſaith, 
ad pop. Antioch. Not only thoſe who forſweare but alſo thoſe that impoſc ſuch neceſſty 
of derinry wp6 others, thoſe who ſweare,are guilty of the like cremez, 

That this is ſpoken ofraſb oathes, not lying in their power topet- 

ſorme, and impoſed alſo byprizate perſons, his wordes following 

do ſhew, In ſhops (ſaith he) in fage-player, yeathe eArtificer of bu 

apprentice, the Schoolemaſter of bus ſcholler, the Aliſtres of her maid 

ſeruar ſo now a liyt exatl oths, for performing of their t. ue emoyned, 

- — And Saint Ambroſe in the place quoted, ſpeaketh to none o- 
ther purpoſe. for writing vpon theſe words, / bare ſworne and haue 
prerpeſed to heepe the indgements of thy righteonſneſſe,(aith thus: Ne 

man ſwearcewell, but he that may know what bee ſrerres ; to ſweare 

ren is the ind gement of knowledge, and the witne: of the conſcience, 

Sc. me light, that is th: knowledge of the trueth afore thee, vl en 

thou di hoſeſt thy ſelfe to take an oathe, ſo ſhal not the bond therof ust 

thee , The Lord, ubo came to teach the omg oner, to mſtrutl noutcer, 

and to confirme the perſite; ſaith in the Goſpel, ſweare not at all: br- 

cauſe hee ſpake to thoſe, that weremeake . to bee ſhorte, hee (fake wet 

thu tothe Apo let apart, but to the multitudes . for he ther fore would 

not haze thee to ſweare, left thou forſweare &c.and a little afterward 

thus: Fo!low not therefore any mans example in ſmearing, if tt lie nat 


us thy power to ob ſerue, and fulfill what thou ſir car eit. 


Put 


© 
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" But the Note-gatherer willeth vs alſo (for this purpoſe)to ſee 


an cxamp'c of Ci I ſeſtame, refuſing the oath(as he ſpeaketh) and 
thereto quoteth two Fecleſſaſticallliſtortet. hat which is found 
in Sy dame u is ſo fatte from noting Chryſoftomerefulall of an oth, 
in reſpect it concerned ſome crime imputed to himſelſe; that 
there is not ſo much as mention ot an auth, nor of any particular 
crime. Fet chere is declared only, hom the Symod vnder T heophi- 
cited Chryſoſtome to appeste, and that hee lent vnto them a 
Ehe gnifyng; that he refuſed not to be indged : but that he mas 
readve, (ſo hie might knowe who accuſed bim, and of what crime) 
to defend himſelfe ; yet alwayes pronided, that it ſhould be in a more 
ample Synode then that was « for he was not (hee aid) ſo foo- 
li to endure them to be his Indges , who were his manifeſt ene- 
mien, 

Th: two Chapters by him alſo quoted out of the Tripar- 
tie hittorie, haue no more colour then the other, of Chry- 
ſtemerietulall of an oathe. for none oathe is mentionedat all in 
eichet of them, much leſſe to haue beene miniſtred, and ther- 
fore none coulde bee refuſed by him. The firſt of them contei- 
neth, the teturne, and calling home of Chryſoſtome foorth of 
baniſhment, and the particular occaſion of the tumulte that 
thereupon enſued , For his enemies beeing incenſed againſt 
him, for that hee preached to the people, they ſought to de- 
poſe him from his eArchbiſbopricke , vpon colour that hee had 
ordeined one Fleraclides, whome they (though in his abſence) 
accuſed to haue cauſed certaine to be whipped, and carried a- 
bout bound in chaines thorow Epheſws 10 that when Che- 
flemer ſriendes defired to haue a more due couiſe of proceeding 
ved in accuſing Heraclides; which the faction of Theophilus of 
eAlexandria withſtoode; there fell out thereupon, betwixt the 
two fictions great bloodſhed, and ſome murder. 

The ſecond of theſe 2, places ſheweth,how whe Chryſoſtoms 
accuſers were much afraid, leſt( totheir great peril)he ſhould be 
acquited:yet his partial Iudges were cõtent to cõdemn him:on= 
ly vpõ pretence;that vᷣout the decree of a Synode, he had( being 
indeed diſorderly afore ſuſpended) taken vpon him to f'tinthe 
Ex ſceral chure. Theſe two points (Laſſure you) are in mine vn- 
dciltading the neareſt in any of thoſe chapters; to } purpoſe, ſor 

Z 2 which 


YSozom. 1.44.27 


*Tripartir. hi, 
u. 10. c. 14. & 27 


| | f. q. C. c. quod 
nuten. 


| 11.4. c con · 
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which they are brought. in which teſpect. j am aſhamed, that we 
which profeſſe the goſpel, ſnuld( by pertutba io) ſo fat be caried: 
as cither not to diſcern, that no tefuſal of oth ci hence be pathe. 
ted, ot if we wil ynderfiand ĩtʒſhuld fo vntruly, & fruoloyſly by 
nũber, & not by weightz quote places that looke nothing y way, 

Of Gregories wruing vpon the booke of Ag which he allo 
quoteth) l ind no mention in my booke. But I ind it noted, that 
he writ ſuch,& others alſo, which were burnt ↄſtet his death v 
on emulation, as /ohannes Diacomus in Gregories lf<,coplaineth 
His other quota ion out of Gregorie, toucheth net this matter of 
oxthe, and is anſwered elſe-where, And fo what here, and what 
in other places afore (as they fell in moſt htly) I haue anſ«ered 
(1 crult)althe Note-gatherers quotations taken out of the anciert 
Father;, and other old Writers. 

Whercby (I hope) is iuſtiſied that which I writ in rhe epifle to 
the Reader; that moſt of thE thatpertain to this matter of oaths ; 
may leeme to haue bene collected together, againſt al taking of 
oaths whatſocuer (though being truely vaderttood as the ſam? 
places do expound,no ſuch matter followeth thereon)rather the 
to make any ſhew againſt oaths in criminal cau'es; hich ſome of 
thoſeplaces doſ in truth, as you haue heard)plainly « ſt:bl:ſh,and 
none do condemne or diſallow. And it appeareth lik-wiſe. that 
they can no way be retched out, to touch oathes in cauſe> of 
crmmes; except wee expoundthem abſolutely to condemne all 
oathes : which to impure vnto thoſe fathers were great injuric 
and yntruth ; and yet no way aduantageable to this cauſe, 

But both he — the Treatiſor, do allo aſſaile vs ( in this point) 
with ſome allegations out of Canons, and later drnines: as firlt, 
where Gratian alle dgeth the ſaide Gregories authoritie, that - 
reaſon doth lay neciſſity of ooſe tpon the defendant. What he im a- 
ginech may follow hereofto his purpoſe, I know not: except he 
thinke the defendants confeſſion pon oathe, being firlt burde- 
ned by fame, preſentment, ot ſuch hike ; may bee accounted fora 
proofe,vndertaken againſt himſelf, Beſides. that place ſpeaketh, 
when there is an accuſation preferred; and then may not the de- 
fe idant (by Lowe, or Canon) be examined of the crime vpon his 
oathe , ynleſſe it be at the time ofhis par gation. 


He likewiſe quoteth* Gratiam alleadging an epilile of 9 
the 
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the'fift,a B:ſbop of Rome. the words thereof, which he meaneth, 
Itake it, are theſe : pablike crimes are committed tomy indgement, 
epon the parties willmg confeſſion , or pon proofe by witneſſes: but 
thoſe that are hidden, and wnhnowen , are tobe left to lum, bu one. 
ly knoweth the heartes of the children of men. In that the confeſſion 
(here ſpoken ot) ts required to be vun ie perhappes hee 
meant abſolutely to inferre; that no man may be vrged ( by his 
oath ) te confeſſe 4 crime. But what the matter was, and the cir- 
cumliances,are firſt wel to be weied. The doubt there propoun- 
ded, and to be anſwered, was this: ¶ hen yong infants are founde 
dead in bed with their parents; whether the parents were to bee pat 
to the vulgar purg ation, of ending hote burning yron , or ſcalding 
water, thereby to t ye whether they had not oppeſſed, nor ſmothered 
them? And the anſwere is; that theſe kindes of valgar pargatron, 
are ſupertti-ious, and condemned by the Canons, as being a 
tempring of God: and then followeth that which is afore alled- 
ged. The caſe then being ſuch;the patents might not (by lawe) 
be put to any pargation at all, For the vulgar afoteſaid.is vglaw- 
full; and they could not be put to them Canonical prrgation: inſo- 


muchas thereby they ſhould be ſworne , touching the verie * <.qvotiens de 
tru*th of the matter, and that would induce anceps periurtum: in 7 
which caſe an oathe * may not be impoſed. For if they ſhoulde 2 H. Utans. 
dueclly haue ſworne that they did not oppreſſe, or ſmother cada, 


their infant; in ſo great vncertaintie thereof (as mult needes be, 
whiles men be on ſleepe) it might happen: that thereby they 
ſhou!d(in deede) be periured; though not knowing certainely, 


whether they had ſo done or not. And Interpreters doe wholly z Archid m4, 


| k ! .* cap.c 
agree, that this was the onely reaſon,v hy an eathe mightnct(in u Gemini 
yu. 2. & 


that caſe)be impoſed: & not any regard which was had(fimply) — 


to condemne all vging omen, vnto confeſſion of their crimes. n. 
That which the Netegatherer * alledgeth out ofthe decretall l —4 Purg, 


Eitler onely toucheth the condemnation of that vr prrga- 
tos in thoſe times much vſed. We may reade euen in our one 
hiſtories of a Q. mother in this land before $ conqueſt; who be- 
ing charged by great preſumpri6s)of incontinent life, with the 
then Brſbep of Wincheſter : is ſaide in the courſe of vn/gar pu ga- 
non to haue cleared her (ele, by going barefooted and vrhurt, 


ouet nine ted-hotte plough-ſhares, if we may belc eue ſtories, 


w a > *.) 


" Tyndall'n g. 
Maith,pag 208. 
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Oflater Dies, he alſo quoteth ydl, in ſeucral places of his 
works. In + firſt cftheſe, l take it theſe words of I 1-da/ be meant; 
wmeither owght a [udze (ſaih Tyndall) to compell a man to ſear: 4. 
gainſt himſelfe, that he make him not ſmne and for ſi care. he yeel. 

eth then (by implication) that in ſome caſes a ſuſ eriour may 
compell his inferiot to ſweare : and io much doe his words next 
preccdent impotte. Indeede we all confeſſe, that where there is 
great & apparant probabrirtieghatthe party is ſuch a man, who wil 
rather for ſreare then confe ſſe a trueth againſt hunſelt; vp6 ſuch 
a man,an oath ſhould not de impoſed: ;ut where the penaltie is 
not capital, nor of mutilation , nor none other particular ſtrong 
preſumprionto induce ſuch ſuſpition touching the partie; and 
eſpecially where he ſtands afote charged vpon good, and pto- 
bable grounds, to haue (in deede) committed ſuch a fact; there 
the laue will not intend, ot preſuine; but that he will make fur- 
ther diſcouety, rather then to be forſworne: qua nemo pre ſumi- 
tur imme mor ſalutis a terna, as aſote hath bene alea ged. 

Albeit dal ſeeme in this place to inſinuate (& that truely) 
chat in ſome other caſes, an inferior may be compelled to take 
an oath: Vet in the next place quoted, he taketh away all neceſſa- 
rie oathes, and leaueth none but volwntarie, whereby his iudge- 
ment in this matter of oaths (though otherwiſe a godly marr) 
is much lightened. Vo [ndge(ſaith he og to male a man ſirc at 
* ag atnit his will, for many mconnentences, If a man receine an office, 
he that pur teth him in the rowne ought to charge lum to doe it true'y, 
and may, and happily ought , to take an oath of him, If a man offer 
himſelfe to beare witneſſe,the Iudge may and of ſome(happily)onght 
to take an oath: but to compell a mam to beare witneſſe, he ought net, 

I would gladly heteupon askea queſtion of the Notegatherer 
(who preſſeth vs with this mans judgement) whether hee him» 
ſelfe doe(as the words lye)allow abſolutely of this,and of other 
his writings; both concerning oathes and other matters? It hee 
doe not. but ſome where teiect him then muſt hee giue vs lcaue 
al ſo to leaue him; and not to belecue him; in caſe he condemne 
all neceſſarie oathes impoſed by Superiai vpon tnſeriorii, ſo well 
warramed vnto vs by Seriptwre,both in humane , and in diume 
matters. But if Tyndall meane but hereby to diſalowe , ab/olate 
compi en to take oathes in worldly mattets, then may his ary 
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be better accepted. For vpon refulall thereof in theſe matters, 


the lawes appoint not the parties to be tortared till hee doe it, 
which were a abſolme compulſion : but either doe puniſh his 
contumacie,and diſobedience, to the example of others; orels 
doe ptonoũc e himpro con ſeſſo, which is but a canſatine compulſion, 
And if Tyndall be thought in his wordes (afore) to condemne 
allo cucry canſatiue or inducing compulſion : then doeth hee con- 
trary hinuelfe. tor in his one example of an oath giuen at ta- 
king ot an office,there is tnis cauſatiue comprl/ionto be found.be- 
caule there is uo man but by his good will, had rather omit ſuch 
oath,then to take it: & if he take it not, then is he to be put back, 
trom bearing that office; which is at lealt a canſaime compulſion im 
caſe he deſue the office. but if he be vn willi 8 - 
fice,and yet may haue (as Tyndall ſayth) an oath impoſed, then 
lume oathes may be exacted, and all be not voſunt. arte onely. 
Icis not ſafe, not ſound, to imbrace without all choiſe, or dif- 
ference, whatſocuer any godly , or learned man hath holden. for 
being men, ſometime they faile, aud ſometimes (through heate 
of corradiction Yehey haue their affections like vnto others. And 
there is no kinde of men chinke) no liuing. xho with greater 
facilitie, yea & diſdaine too; doſhake off all learned writers au- 
thorwies,not only newe,buta'ſo of the aii, (u here they fit not 
ther purpotes ) chen ſuch as now be the chie feſt, and almoſt the 
only oppugneis of this kinde of a amongs thoſe, who make 
ptotetion ofthe Golpell, 
lt this our plea(neucrtheleſſe)willnot be accepted:I wiſh the 
Note-gatherer would tell mee, whether he alſo will allowe of 
Tyndah udgement in the points folowing,viz,th hb the 'kings * Obed, of. 
(Hych he) by the fal hood of the Biſhops and — ſworne to — . 
deſcod the liberties ofthe Church : yer ought they not to heepe their 
ole, , but 10 breaks them. then (in his iudgement) not onely 
te may, but th onght to breate their gather taken, for obler- 
uance of Afagnd Charta and other matters, at tl ei Corondliens, 
Heelswhere alſo writeth,*rhat the lie of Dau vnto Acluſb king * TMR? 
of Gath,wh& he had killed the people, & ſacked the countreis of Nas . ue. 
the Oc bharites, G r/ner, & Amalebites; *. 0 one lum: In that, 
foperſwade 4 cle ma that bitter medicine is ſweet ys Charitie. & * 
June: And by the like t ennmple of the diſſumulation of Chaſhai, * 2 Senr7 er 
Furthermore 


* Tyndall. pag. 
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; Furthermore T indalthus* writeth:{f a man go ont of the country 
fr mm hu wiſe & come not at a certaine dy to be prefixed as within a 


yere or ſo;let hu wife be free to marry where ſhe wil. And againe, If 


the woman departe canſcleſſ:, and will not be reconcul:d; thaugh ſhee 
commu none adulterie ; the man ought (of tight) ro be free to marrie 
AT A171, 

« And towards the ende of his booke of practſe of Prelater,as 
it was ficſt printed in aus in a Datchletter; he not only defen- 
deth it to bee lawfull tor a brother to marcic his deceaſſed bro. 
thers wife(dying without iſſue)albeit caraally knowen by him: 
but vrgech it venemently, asa matter of neceſſitie, and of Gods 
moral la v, at this day to be performed of all Chriitians. which 
(no doubt) he writte in hatred of king Henrie the eight. and of 
his then mariage, with the Q. Mazeſtres mothet. ln which te- 
ſpect I thinke)thoſe who after gathered together, & printed his 
whole workes; did leaue out all that vnſound diſputation of his. 

But if the Netegatherer,or any other will ſay, they haue good 
reaſon to diſſent | aun him in thoſe pointes : let thein then pet-· 
mitte it likewiſe vnto vs ( in this behalfe ) vpon no leſſe reaſon; 
eſpecially, if Tinda/ meant tocondemne all oathes fimp'y,which 
are not meecrely voluntarie. 

From their allegations out of Canons, and later divines wii 
tings, I come to their examples, ſome whereof be vrged poſitine- 
hy, and ſome negatively, that is, where this oathe was omitted. 
Of poſarme , that example of Sir [obn Oldecaſtell L. Cobham and 
martyr; mentioned by the Notegatherer , commeth here to bee 
handled, for his miſlike and refulal ofthis oathe, as is pretended, 
Yet M. Foxe mentioneth no ſuch tefuſall of an oathe by him, 
in te ſpect it was criminal; but for that be world not br ſworne in 
all thmges to ſubmit himſelſe to the Church, and ſo take what penance 
the «Archbiſhop would entoyne him, 

The Notegatherer further ſayeth, That mary examples of lite 
refeſing mig ht be ſhewed out of the bootet of the Dutch, French ud 
Spaniſh martyrs,ſo that it is nonew thing, He that voucheth ſo mi- 
ny quotations afore, to ſo ſmall purpoſe; if he had had fuch tea · 
die; it is likely would not haue ſpared his paines herein, though 
in tructh, it would haue giuen ſmall furderance , or aduantag® 


to his cauſe, for vivendum eſt legibau, non exemplu : oy 
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ſuſall of a matter by a godly man, cannot bring in an abſolute 
condemnation thereof, But if. thoſe examples he coulde haue 


brouglit, be like (as he faith) to that of Sir John Old-caitles, Phul- 
pots, Cranmers, or Lamberts : then are they not hg to ſerue his 
turne; fornone of the refuſed, in teſpect they were to be exami- 
ned of matters criminal, as it commeth to be diſcuſſed hereafter, 

But hee ſaieth alſo, that all the late fierie Placarts in caſe of 
hereſie, in France, Flanders, Grrmanie, and Spaine were by in- 
gui tion t pon the parties oath , poit accuſationem, & denunciatio- 
nem, ſo as the partie kneve the matter firſt, If hee had ſnewed 
this which he faith, to be trueʒ and that oathes in caſe of hereſie 
were not giuen inthoſe countries tothe defendants, to the con- 
trary whereof wee haue direct cuidence from writers of thoſe 
nations: yet ſerueth it nothing at all to 8 an vnlau ful- 
neſſe in this oath, much leſſe abſolutely: for a now fatto ad now 
un, will prooue but a ſotie argument. And this ani were may 
ſetue vnto all his quotations touching examples of amnſſion; as 


ct william Swinderby, and others, which ate brought by him to 


ſhewe, proceedings to hane beene in England againſt Heretiquet, 
without exatting an oath, Beſides, it is not the exacting of an oath 
in herefie, but in other crimes Eccleſiaſticall, that we doe princi- 
pally mainteine: howſoeuer he doe ſeeme, rather to allowe it in 
matter of fauh, then in others of leſſe moment. Thirdly, if when 
they were proceeded with in thoſe countries they knew the mat- 
ter foſt: then is not that true which he ſaid afore of them, viz. 
thattheir tefuſals were /the vnto that of the (aforenamed) mar- 
tyrs of England. And by this word frft,he ſeemeth at na ares, 
to implie a couſeſſion, that they were neuertheleſſe examined at- 
terward by their eathes : how — in the ſelte ſame ſentence he 
denie it. Fourthly , if by the copalatiue which he puts betuixt 
accuſation, and denunciation,he meanc th both them copntly toge- 
ther; then doch hee affirme impoſſibilities: for they bee divers 
courſes of proceedirg, Fiſthly ehe ground of his miſſiłe is rather 
vpon theorder of time, when the, oath is minillred; then forthe 
Crmmmallomatter, which we ſpeake of. Laſtly, vpon an accaſers 
inſtance, an oath cannot be nuniſtred in any crime by the Cimill 
lawe, which thoſe Countries ment.oned , doe molt, followez 


much leſſe then vpon an accuſation of lei qi, Fuxhermore, in 


Aa that 


> Ov 


* f. & 2. Phil. & 
Mur. cap. 6. An. 
1— 
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that ( he ſaith ) no Martyr in Q. Marie: tim: was forced to an 
oath vntill the ſlatute ex officio (io he calleth 2,H.4. then revived 
for attaching of heretiquet and the Popes amthoritie were reftored: 
which authuritie is now 4bo{i;hed. It ſeemeth he would collect, that 
to miniſter an oath in a crmminalcaule is vngodly, as being one 

builded vpon the Popes authoritie, Indeede, it it were onely ſo 
— then were it no leſſe impious in this Realme to builde 
it ypon j ynlawtull authotitie, then his other vſurpatious are, Bur 
there were none martyred, not I thinke) ſo much as examinedoſ 
here ſie, till that ſtatute was eſtabliſhed, viz. in the * Patliament 
begun 7 Nenemb. & ended 16. Ianuar. For the ſentence againſt 
Roger:,who firſt of all was condemned to be buracd; waz * pto- 
nounced /. [anwarie 1 5 55. vit. the yeere after, Then what ma- 
uaile is it, when as further then imptiſonmẽt, they were not dealt 
with, ot examined: though an oarh were not miniſtred to any of 


them? But that in any or, Eccleſiaſtical court, from the com- 
mingin of Q. Marie, till the end of that Parliament, wherein that 


ſtatute was reuiued, ſuch oath was not, for any other crimes ten- 
dered: is (I belecue)ouer pregnant a Negativethen that it can be 
prooued by him, or by any man. And therefore neither the ex- 
amples of thoſe who are pretended to haue miſliked it, nor the 
ſuppoſed omittmg of it, vnto ſome that were dealt with for bere- 
fie; doe not, nor can ſerue to ptooue any vnlawulneſſe , or vn- 
godlineſſe to be in ſuch oath, as we defend. So that we may con- 
clude, that our formerreaſons vſed to prooue the law fulneſſe of 
it by Gods word; doe reſt yet ynſhaken; notwichſtanding any 
obiections hitherto made to the contrary. 


CHAP, XIII 


Foxre ſenerall epinions of the Innouators , agarnſt the partiet 
taking of oath in criminall cauſes , with anſwere: alſo nts 
their reaſons, and obiettions, 


Gainſt the miniftring and raking of this oath by a 
235 mans owne ſelſe; the [/nnowaronrs doc allo holde 

ſundrie opinions; and doe make many other - 
teflions and tr, meete to be viewed, and 
briefly, as may — xered, n 
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It may not be looked ſot, that I ſhould touch them all; becauſe 
not many of them are come to mine handes; neither ( if they 
were) will leaſure ſerue, nor if it would ſerue, were it worth the 
while, they be ſo friuolous but eſpecially becauſe their conceits, 
and opinions ( in this bebalfe ) are ſo manifold, ſo variable, and 
incricated with ſuch contradictions one againſt another, and, of 
the ſame man againſt himſclfe; as (Idoe aſſure you) it is a worke 
of more labout, to ſer downe certainely,what they holde about 
this matter; then to conſute them. But it is mcete that crrours 
ſhould ſo be, viz. diuided into many heads, one of them hiſſing 
againſt another: howſoeuer they be tied together by the tayles 
c Samſon; foxes, to ſet both Church & Common wealth on fire. 
So neere as I can collect them, their opinions be of foure 
ſortes. The firſt is of thoſe; who being required to take ſuch 
oath, truely to anſ'vere the matters, whereof they be brought 
into queſtion (the chiefe heads whereof , are alſo made knowen 
firſt ynto them) will anſwere neither yea, nor nay, either tou- 
ching the trueth of the matters, ot what they teſolue to doe, but 
onely thus, viz. if you haue matters againſt me that be 5 
then ptoceede to prooue them by witneſſes: if they be hidden, 


then tarie fullthe Lord came who will Ig bten thing; that are hidden i 1. Cori. vi. 


in darkeneſſe, and make the Counſels of the heart; manifeſt, And 

theſe ( commonly) will call for an accsſer. And if it be tolde 

them, that the common wvoyce, a preſentment, or other indiciall 

denunciation , or the publike imtereſt &c, is their accaſer, that 

brings them into queltion, then come they againe tothe firſt 

poynt, and bid their acc#ſers , and theu witneſſes to come, and 
nd forth againſt them, 

This dealing, as it is moſſ peremptorie and frantiche of all the 
reſt, ſoit is moſt vnteaſonable and dangerous : for it tendeth to 
the taking away of all /xdiciall courſe h criminalland Cimil, 
To what purpoſe ſhould a man produce witneſſes, before the 
defendant hath — „what hee conſeſſeth, and 
What he denicth, and would haue prooued? 

Neither is this to deale ſincerely, iuſtly, and vprightly, as 
we woulde haue others to deale with vs, For we ſhould ſpeake 


the trueth one to another, and notſecke to circumuent any, 
by cautels, and frufratorie ſhifts; but leaſt of all in matter of 
Aa 2 ' iudgement; 


gd 


1 Apocal, 4.v6, 
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iudgemont:: where, by law,andbythe Magiftrate (that is /ex h- 
guens) ve ate required, and be (in conſcience )alto bonnd to pro- 
cure, that conttouctſies doub: full, may be compoſed with leaſt 
adoc,and ttouole. to che intent, that which is right and trueth in 
euery caule (expedient to be knoten) may quickly be knowen, 
and :ometo light, Sul froward ani eres as this is, doe rather 
put off the Iulge with contempt and drſdatee , then ycelde any 
good reaſon, why ſuch oath ſhould be te fuſed. 

This pretended dilemma of theirs, hath many media or meanes, 
to make it eaſie to be diſſolued. Firlt, a crime may be ſo ment. 
feſted, that the ſuppoſed offendet becomes (thereby) noted, 
infamed and 22 and therefore fit to be enquired oh; al. 
beit happely the thing be done ſo ceueriiy, or of lis owne nature 
be ſo hidden; as it cannot be. exactly prooued by witneſſes, For 
wicked, and levde perſons make all prouiſion that may be, that 
there may be no witneſſes, of their wickedne«fle. And therefore x 
is meete, that ſuch(being probably couched) that witneſſe tn 
omnium be vſed, and called on by them who knoweth all things, 
& before whom the whole world ſtands as a ſea of pare Chri- 


fall Some examples of ſuch cxrmes ate ſhewed inthe eleventh 


Chapter, by the Scriptures, | 

And what ſhall witneſſes neede, it the partic himſelfe will not 
dene it? Or what if the witneſſes be not mecte to be knowenar 
firſt, leaſt the partie vpon his oath,or otherwiſe,diſcouer nomore 
( when he once knoweth them) then he ſuppoſech by them can 
be depoſed? Or what if ( at the patties firſt conuenting q no wit- 
neſſes be kao wen, that ean reſtifie, hut dot come afterward vn- 
to the ſulges knowledge? . 

Touctung hidden crimes (if they be mph hidden, and in ſuch 
forte, as is meant by that place of S. Pau, and by the like tules 
in la we) it is very true; that they ate not to bee enquired after, 
by any Magiſtrate, neither is any man bound to teueale ſuch. 
Therefore it may not bee aſked of any man (as was done in 
Popiſh ſhrift ) what faults and finnes hee knoweth by himſelſe. 
Such be the counſelt, and ſecretethoughts of mens hearts, ſpo- 
ken of by Saint Paul in that place,and all actions alſo not come 
abroade at all, nor marifefted , either by ſame, ot by other 


good preſamptions, or cuudencet. For before they be( at leaſt ſo 


manifeſted, 
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manif-ited, n is not ot any poſſibilitie, to make exquirie dr queſti- 
en attet particular cremes, hen they bee not ſo much as ſuppo- 
ſed to be done. Concerning which-crewes, what the law ccleſſa- 
ical, and practite is, Iteterte you to the ninth chapter of this 
third part. But it they ſhall be once ſo mami feſted abroad, (as be- 
fore is declared) then is not the fault ſimpire hidden, but in part is 
manifetled, and brought to light; and therefore is it fit, and con- 
uement; that the partie be eithet cleared of it, ot correfied for it. 
Beſides, that place of S. aal is not meant of any Judicial 
proceedings; but of primate, raſh, and vncharitable judging of 
our brother (inthe worſt part) without any iuſt ground there- 
of; as if wee would rake vpon vs Gods owne office, and would 
judge the iaward cogitations of another mans heart . Such pet- 
uerſe iudging, our Sauiour Chriſt alſo* condemneth inthe Go. Mauth. . v. i. 
ſhell, But it pertaineth nothing vnto ſuch exquirie by oath, as te | 
Mag:itrate hath good endacements, and preſumptious for, to en- 
ter into. 
Another ſorte, no leſſe pernicious then the former are thoſe, 
who will pretend nottorefuſe to take an oath in a cauſe crimi- 
nail: but yet they will doe it with this Amitatiom and proteſtation, 
that they entend not thereby to be bound, either to accaſe them- 
ſelues or their brethren. By ac cuſation, meaning the revealing of 
any thing; for which they, ortheir brethren, may be troubled or 
puniſhed, 
Vpon what ground, other then the generall reaſons of the 
reſt,andof the /eſwites (as ifit were againtt at , and charitie, 
cc. theſe ſhould build this opinionʒl (tor my part) cannot wel 
conjecture, But ic ſorteth to this paſſeʒthat ſeeing we are all bre= 
thren and members one of another; therefore it ſhall not be lawtul 
for the ¶Nſagiſtrate to puniſh any ſinne or tranſgreſſion, ſauing 
where himicl/e doech take the oftender withthe mauer: yea and 
ſcarſe then too, For they will hardly (I beleeue) allowe,that the ö 
ſame man ſhall be accuſer witurſſe, and [ndge. For they conceiue 
(howbeit ertoneouſlie) the Ide who proceedeth of office; to 
be an accuſer, This plainlie followeth of it, becauſe no ſinne may 8 
lawfully be puniſhed,but where the partie is connitted. There can 
be none other conuiction, but either by the parties owne confeſſi- 


on, ot ypon depoſitions of witneſſes, So that if no Chriſtian be bound, 
Aa 3 nor 
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nor ought ( before a Magiſtrate ) toreueale citherhis mne, or 
his brothers offences; then doeth it followe , that crimes ſhall 
neuer be puniſhed, till the offenders themſclues (being moued 
in conſcience, if happily they ſhall euen then, by theſe men be 
_ e clues) ſhal wilfully come in, 
and deſire ( for G ) to be hanged vp, or other wiſe puni 
ſhed; as the qualitic of their offence leadeth. "I 
Amongſt the heathens, I reade of no nation, but they vſed 
and had oathes in great eſtimation, and neceſſarie ptactiſe; ſa- 


» Alezab Alex, uing * the fool ſb Phrygians, who onely condemned them. And 


amongſt Chriſtians, the olde heretikes Aanicheegof later times, 
the eAnabaptiſtes; and now laſtly theſe fellowes. who ( albeir 
not in plaine wordes ) yet in very deede, doe ( ypon the matter) 
take away all oathes in matters criminal, and conſequently all, 
both Cimil,and Eccleſiaſtical puniſhments and cenſures, from a- 


Fn ag mong men, Fot Manes the olde heretique taught; chat t 


was not lawfull for Chriſtians to ſweare at all. 

The third ſort of opinions ( being delivered by divers of the 
more learned ſorte of the [nnoxatoxr: ) are of ſuch, as holde;that 
they may teueale both their one, and their brothers crimes and 
offences, to remone euill from the land( as they ſpeake ) when they 
are duely charged thereunto by oache. Bur ſome actions there 
be, which they belceueto be well, and lawfully done; and yet by 
lawe,or iniquitie of the time, they holde to be ſuch. as may bring 
trouble, and puniſhment vpon them. And thoſe, (they ſaye) th 
are bound in conſcience, not to declare at all. This opinion for 
firſt part thereof, is directly cõtratĩe, to the next afore precedent, 

But who ſhall iudge, whether ſuch matters, as they be enqui= 
red of, ought to be accounted for faultsand offenſes,and which 
being puniſhed , willremoxe exill from the land ,or whether they 
be (in deed andtrueth)good & vertaous actions? I greatly feare, 
that theſe men wil — this point) be content to be ouer-ruled, 
either by the /awe: of the — by the Magiſtrates, & Inde 
ger that be interpreters of the lawes. But (noremedic ) an oathe 
they will not take, till they ſhalbe ſatiſſied, and reſolued ( which 
they can make as long in doing, as them ſelues luſt ) chat ſuch 
«ions be iuſtly and lawfully to be condemned, for Crimes and 
offenſes, by Gods lawe. So that this is nothing elſe, then to per- 

| mitte vn 
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mitte vnto every priuate ſubie the iudgement how farre, in 
what cauſes, and againſt whom he needeth to declare his know= 
ledge, of any matter: how expedient ſoeuer for her Maioſſie, 
2nd yato the whole common- wealth it be, to be knowen . Is 
not this to put a ſure bucklerintothe hands of 7eſwites, other 
traitors, murderers, felons and every lewde companion, to holde 
foorth egainſt the lawfull examination of Magiſtrates, touching 
themſelues, or their complices? For if they neede not declare 
any thing by oathe; much leſſe will they haue conſcience to doe 
it, when they ate not ſworne : which forbearing of the parties 
own oath in examination of crimes (that may be capital to him) 
is alwayes obſetued in this Rea/me. 
Perhappes, vnto this abſurditie, following of their opinion, 
it wil be laid; that thoſe aboue rehearſed, are knowen —— 
feſt nme to all men, euen by the light of nature: but ſo are not 
their Diſciplnarie,and Synodicall Conſtitutions & c. It is true, that 
treaſon, murther, theft, and ſuch like; v x. u, cuen in theit generall 
nature, ate condemned for crimes by all men. Yet when men 
come ad vim tothe particular ap — ofthcir owne factes 
vnto the generall crime: they ate then contented to flatter with 
their conſciences, andtopleaſe them ſelues in theirowne acti- 
ons; and ſo with ſuch, and ſuch circamſtancertodeny theirs , to 
be in any like degree. Doe the Jeſutes ( thinke ye) when they 
are conuented,condemne their lewde ſeducing of her Maieſtics 
ſubiectes, as reaſonable ? did the damnable conſpirators with 
Babington the traytor( albeit they were not ignorant, what the 
lawes of the land did adiudge oftheir actions) when they went 
about theirtreaſons, condemne themſelues as traytors: and not 
rather lewdly flatter them ſelues vpon ſome circumſtances, 
which they thought ſhould aſſoyle them of all guilt afore God? 
efore this opinion , thou 4 it cary a colourable ſhewe of 
ſome greater obedience : yet when the reckonning iscaſt vp, it 
iumpeth ( in very deede) with the ſecond. For it commeth to 
this point, that every man ſhalbe his oe Judge, how fatte he 
neede to obeye laves, and Magiſtrates , that require him to de- 
liver his knowledge, touching his oe or other mens factcs; 
lo he himſelſe will account them, lawfully de ne. 
Beſides the abſurdities chat followe this opinion it is alſo init 
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ſelfe very vnreaſonable : For if a man may reucale his brothers, 
or his one ſinne, may he not much more his vertue ? If God be 

lorified in detecting of ſiane, much more in making wverines 
— en. If tructh mult needs be vttered of /n , much more of 
vertue; for viſe dome is inflified of her children. It their don gs be 
good, & iuſt. fiable, then to conceale the ttueth, ia( in very tructh) 
nothing leſſe, then to betray and forſake the tructh. 

And that this is but a vaine gloſſe, deuiſed, in tructh. to couet 
their mſd-meanos, and to eſcape ftom deſetued puniſhment: 
may appeare,by che deſire they carrie (by all wayes, & mcancs) 
to cloke their ſayd actions. 

Iftheir workes were not of darkeneſſe, and ſectecie; they 
would not flie the light. For it is a propertie of thoſe which doc e. 
null, to flie from the light. Iftheir doings be wor kes of the light, 
let that lig hi ſhine foorth before men, that they may ſce thoſe their 
good vs 4 or glorifie therr father which is in heauen. If they ſtand 
aſſured, they haue done but well, what puniſhmẽt ſoeuer ſhould 
light vpon them for it, they ſhould confeſſe their obedience, and 
7. C. practiſe of the whole Goſpell of Chriſt, (whereot they make 
their diſcipline a neceſſatie part) and reioyce with the e Apoſtles, 
that they are found woorthieto ſuffer puniſhment, tor the Diſci- 
plinarian part of the Gael. 

But is not this ſtrange, that where the moſt part of this Diſci- 
plinarian humout, do thinłke that they ought to diſcouet nothing 
of themſclues, nor of their brethren, that is criminall: that yet 
theſe others, being fewer,ſhooting at the ſame markes, will (as 
they ſay)reueale their crimes onely,but nothing elſeʒno nottheir 
orne, and cheir brethrens vertuet and good deedes; belike for 
— lealt they ſhould be counted to doe it, vpon ſome vayne 
glorie, 

Vet this opinion giueth vs this aduantage.that if a man may 
lawfully reueale, and diſcouer, not onely his brothers, but his 
owne crimes and offend: 8, if they — crimes: then haue 


they no colour, but they muſt doe it, when by the Magetrate, 
(acc ording to lawe) and vpon theit oath, they arc ſo commaun- 
ded. 

That which they may lawful doe, that may the Ag raue 
lawfully cnioyne : and they (without diſobedience to Gods or- 
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dinance)may not refuſe, So that for the lawfu'nes of miniſtri 
anoathetoa partie, in a caule yerily crmminal,, and thereb 

to himſclte (being a maine, andprincipall controuerſie — 
the State, and them) we haue allowance by ſome of their com- 
plices oe poſitions; but yet wee cannot get their practiſe vnto 
it. But more heteof in the next Chapter, 

The fourth and laſt of their opinions touching ſuch caths;ſee- 
meth to bee ſomething bettet, (and euen perhaps Claſſicalie or 
Syodicalte)digelted by them. Yet it caries no ſmall comrad:Tiou 
in it ſelfe. which (to theit moſt aduantage, that they can poli. 
blie haue it vnderſtood) I will ſeeke, (by diſtinction) to tecon- 
cile, and to make ſtand together, 

Theſe there fore may be — generally to holde, that for 
any thing, whereof witneſſes may be had, the partie may not bee 
examined vpon his oath, Out of which general, they diduce this: 
that the /ndge may not examine a Preacher vpon his oathe, tou- 
ching his d:&trine delivered in publike place. And if he goe about 
it, the Preacher without breach of duetie to the Magiſtrate, may 
lawfully refuſe to ſweare, But if the crime be ſo hidden, and ſecrer, 
that witneſſes may not be had; then a man may bee charged (ſay 
they) by oath, But thus they alſo limite, and reſtraine thus: ſo it 
bee not to drare matter of accuſation againit themſelner. And to 
this purpoſe, they doe vſe ſeuen teaſons. Albeit the fame men 
alſo ſay that to remoone exill from th: lande, they will take ſuch 
ohe. They will, 4c. But they tell vs not plainely whether they 
take themſclues bound to doe it, or not. So that Icannot ſee, 
how to make theſe their opinions dwell peaceably together;ex- 
cept their meaning herein be this: that for crimes which be b1d- 
den. being in themſclues euill (that is probibita quia mala) they 
will be pleaſed to take an oathe to reucale them: but things that 
be ſecrete, where no witneſſe can be had. and be none otherwaies 
exill, but becauſe they be prohubited; ſuch they may, and will re- 
fuſe to declare, by oath. which if they meane in deed, (as it is ve- 
ty ptobable they doe) then doe they runne quite _— tothe 

imons ofall men beſides, For ifit might be left to molt mens 


iſe ; they would rather diſcouer ol themſelues and others, 
ſome breaches of Sratmtes, not directly ſorbidden by Godslove : 
Aa and therefore con- 
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teine more turpitude in them, as adulterie periurie and ſuch like, 
But it muſt be remembred , that thele men haue an odde grace 
in framing opinions of dune, Pro re nata, euen as preſent oc. 
caſions doe leade them. And they temper not their actions (of. 
tentimes) vntotheir former conceiued opinions; bu: they con- 
ceiue opinions, and coyne conceites : as may beli ſtand tor de- 
fenſe oftheir one, and their fauorers preſent actions. Nowe, 
becauſe many of them hope to bee found cleare ( in cher owne 
perſons ) from! grofſe and actual crimes ſo expreſly forbidden by 
Gods lawe; but not ſo cleate ( perhappes ) in breache of the 
lever of this Realme , and peace of the Church : therefore is this 
newe opinion ſtamped by them, to ſtoppe vp this gappe. For 
the proofe of this their aſſertion; that where wineſſes may be lad, 
there a man may not be examined vpon his aur he Firlt they ſaye, 
forIudges finding out by [nquiſtion what is ſpoken , or done, 
they finde two wayes in Seriprare , One by witneſs of others, 
where they may be had; whichthey goe about to prouc by theſe 
places quoted in the margent. The other way , by the parties 
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ken, or done, whereof neceſſarie i ton is made , u hich they 
would proue, by thele other * places, here allo quote d. 

But is this a good conſequence; theſe two wayes be mentio- 
ned in Scripture: Ergo, there be no more but two? or if it were ad- 
mitted, there bee no moe wayes mentioned for /»qw/ition of 
crimes; doeth it followe , that therefore all pee lawes of 
Common. wales, & king domes,for inquiſition,and ir1allof crimes, in 
any other ſorte are vnlawful, & againſt Gods worde? what is this 
—— plaiuely to ouerthowe, & condemne (as vngodly) not 
onely the Inquiſition and trial by Imriezand verditts of tneſiæ men, 
vſed in this Realme,and not mentioned in Scrmprare: but allo the 
proccedings Judicial of all] world beſides, if they do not ho 
iumpe in manner & fourme; with y /nqurſ@ions & trials mentio- 
ned in 1 ſo(in Read of all our poſireme laws) to bring 

the Judicial of. Moyſer(giuenonely to the people of the 
Tewes) not onely for the equitie of the, but tor the very /ub/tance, 
& femme of them alſo? w the Prieſter ſhalbe Judges what 
is lawe, in euery difficult, & controuerſed point; in whole mdge- 
went: (vpon paine of death) euery man mult teſt 23 
everthe» 
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Neuertheleſſe, by this their ox ne poſition, I thus proue 2gain(t 
themſclues; that they doe wickedly in refuſing to take their 
oathes, Where ſoeuer in an Inquiſitiom ofa ctime no witneſſes can 
be had, there ( by the /awe of God )the parties themſelues mult 
take their oathes , and declare the whole trueth, But of their fr a+ 
mung of a booke of new Diſcmline Eccleſtaiticall,and Synodicahzof 
their ſbſcribing to it, of putting tome ot it in prattiſe; of meeting 
in Claſſical aſſembles, or Conferences; in Synodes , and general aſ= 

ſemblie;of matters there treated of, & concluded aganſt the law es 
and gouernement of this Church of Exg/and; of iectet writing, 
and difperfing of their ſlaunderous bookes, and {bels ,conteining 
erroneous , and hereticall opimons , and ſedittous incitements; 
which laſt pointes are Prolubita quia mala: And touching the 
circumſtances of theſe, and euety of them, no witneſſes can bee 
had (as experience it ſelfe ſheweth) for they were kept as cloſe, 
& ſectet. as could be; they were done in ptiuate places, & cham- 
bers; from whence all other were ſecluded , ſauing the very gur- 
tierthemſelues (being all principal delinquents ) and not called 
thither, or being there as wuneſſes. Therefore (by the lawe of 
God ) they ought hereupon to take their oathes , and to de- 

clare the whole ttueth in theſe matters, For ſo is their owne 

"Tn, 

Nowe] will examine their ſeuetall proofes , brought for this 
opinion, The firſt is this:* /f thow ſhalt heareſaye concerning am ef. Deut. 3.2. 
the cines which the Lord thy God hath ginen thee to dwel in: wickgd a ν. 
men are gone out from among you ,and hane drawen away the inha- 
bitants of their Citi, ſaying, les vs goe and ſerne other Co, which 

Je laue not bnowen: then thou ſhalt ſethe, and make ſearche, and en- 
quire diligently ; and if it bee true, and the thing certaine, that ſuch 
abhommation 15 wromg be among you , thou ſhalt enen ſlay the mh t. 
tant: of the Citiz — e of the ſword; deſtroye i witerly, and all 
that is ther, c the cattel thereof with the edge of the ſword, Where 
you ſee, che puniſhmẽt is vninerſall (though the firlt petſwaſion 
came happely fr6 a fewe)and therefore the deſection fro God 
vnto /do/atrie,was there, amongſt the men alſo general. For the 
iultice of God 15;that * the ſoule which ſinneth that ſball dhe. How . Exech.18,v.4 
can this prooue, that no partie to the ſinne was examined , 
that they were — by witneſſes? Nay, the conttary 
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rather is manifeſt, For whois ſo fit, and ſo likely to haue know. 
ledge of things done in a Citie, as thoſe that dwell in ic? and 
th:refore the lawe alloweth Citizens, for good witneſſes of mat- 
ters thece done, euen whea it is fortheir owne benefit: becauſe 
(by common entendemeat ) others cannot be had. I will aske 
then, whether this genera/condemnation and execution agaiuſt 
a whole citie, might proceede onely heareſay? this were ve- 
ry eniuſt and crucl; and it is ſaide in the text, it mult be knowen 
certeinely. But if vpon certeine and ſute conuiction; then can- 
not it be otherwiſe, then by the examination of ſome perſons of 
that citie who onely can knowe the certeintie thereof. But theſe 
are all parties, Q wa qu par cnlps, eoſdem tenet & par pana, fe 
conuer ſo. For God nath appointed this negatine Iuſtice in his 
lawe: that th: father ſhall not be put to death for the children nor 
the children put to death for the father : but enery man ſpailbe put to 
death for his owne ſinne, And inthe Affirmative, it was decreedin 
a Conncellthus : * Oportet vt una pœ na teneat 132 {mils 
error inuenerit implicatos : ſuch as be guiltie of the ſame fault, 
mult needes bee ſubiect to the ſelfe lame puniſhment, And 
therefore it followeth, that this /nquiſition here ſpoken of, was 
founde out by ſome of the parties one examinations : rather 
then by any other witneſſe; dwelling abroad, and therefore not 
able to deliver any certeintie, But in ſopenalla matter, a man 
will hardly — without torture or oathe : and 3 an catbe u 
for confirmation, And therefore it may happen (by the equitie 
of Gods lawe ) that a man ( ina matter criminal, and cuen ca. 
pitall to himſelfe) may bee examined by bis aathe. Howe much 
morethen, of a crime not ſo penall? 

That other place of the 17. of Deateronomie,is left at large, 
without expreſſing, whether &s partiecondemned there of Ido- 
latrie were to be examined vpon his owne oath,or not. Beſides, 
in matters capital, and where there is an Accuſer (as in ſome ſort 
is there) no man in this Realme an oath, But it is neceſſa- 
rilie to be gathered, that atleaſt e conuented, did an- 
ſwere the Accaſation, or Inquiſiti by deniall, before the 
witneſſe; were produced: which many of this ſorte of men will 
not doe,either the one way, or the other. 

The other two places of the 30. of Numbers, and 19. of Dew- 
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teronomie , doe onely determine; that no man ſhalbe condem · 
ned ypon one witnefles depoſition onely: and do make nothin 
to prooue either off, or on; whether a partie may be examined by 
eath,where witneſſes may be had, ot not hadꝰ except they minde 
to gather it thus: there be mentioned onely depoſitions of wit- 
vel en, to the conmttion of a matter : therefore no couiſe beſides, 
or in any other fourme , may be vled. But this cannot be; for 
though the partie denie it, (yea with oath ) yet epos two wit 
meſſes ſhall the matter be eſtabliſhed, 

And if ſuch collection were conſequent vpon theſe two pla- 
ces; then albeit a man woulde willingly confeſſe the matter a- 
gain(t himſelfe, he might not be caſt and conuicted, till witneſſes 
alſo ſhould de poſe no leſſe. But this is abſurd; in that valle ſane 
partes Indicis in confeſſum, niſi vt ferat ſemtentiam: and in the 
Goſtell, ex ore tuo teipſum co, Beſides this, the condemnation 
by [wrier, were then quite to bee condemned, for vngodly. 
Fot they may giue ſometimes but vpon one — 
teſtimonie , and ſomerime without any; vpon violent, and 
ſtron 2 onely, which (in bidden crimes) ate good 
proofes. Neithet are they of the /wrie to bee accounted as wit 
neſſer; but ate as a kinde of Judges of the fall. Therefore in 
CMagna Charts, it is called Iudicium per paret, and they much 
teſe nble Pedanes [udices, or Recuperatores in the Cinill law e, and 
pares Curie in the Feudall lawe, which ispraQtiſed ( chiefly ) in 
ſtalie, Germanie, and France, 

The place in the Goſpel of S. Jobhn,where Chriſt —— 
the bigh Prieſt of his diſcples and doftrine;doth anſwere thus: 
— — arke them that heard me : for I ſpake openly in t 
world : I ener tang ht in the Synagogues, and im the Temple; whither 
the lewerreſort continually, and in ſecret haue [ ſayd nothing : they 
doe greatly inſiſt ypon, and vrge; as a commandement to this 
purpoſe : viz. that where any witneſſe; may be had, there a man 
may not be examined himſeſſe; but eſpecially touching dottrine 
fab lieh delizered, but they are manifoldly deceiued. 

Euery action of Chriſt « for our inſtrattion ſaith S. Auguſtine, 

t not euery one for our imitation. Therefore of any particular 
action done or not done, according to ſeuerall circumſtances by 
our Saviour Chrift ( being the wiſdome of hs Faber) we may 
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not gather a generall doctrine of umitation; except wee were 
ſure of all the cauſcs and circumſtances then concurring, that 
ſo did mooue him, at that time. 

When * Jeſus was falſly charged by vntrue witneſſes, hee 
anſwered nothing, though hee were vrged greatly thereun- 
to by the Prieſt , but helde his peace, And of holding our 
peace in like caſe, Origen thus ſpeaketh : to what purpoſe tc it, 
to gameſay thoſe, who gameſay and onerthrowe themſelnes , by 
their onne contrarieties : eſpectally ſeeing it 1s more worthie, 
freely and reſolutely to bee ſilent; then to ſtand in defence to no 
purpoſe : for ſo ſhall not falſe, and lewde witneſſts inſult oner vi 
Yet when the Prieſt preſently thereupon , adiared him by the 
lining God, to tell them if he were the Chriſt, the ſonne of God: 
he made them an anſwere; albeit in his dune wiſedome he 
knewe, that they meant to make it capital ynto him, Nowe, 
ſhall wee hergupon gather that whenſocuer our wordes be- 
fore a Judge, bee calummonſly detorted by falſe weer, to 
our great danger; and wee vrged by him to make anſwere, 
that wee are therefore bound ro bold aur peace? 

When Saint John Baptiſt was aſked by the Prieites and 
Leniter, a dangerous queſtion, fuch as if hee had beene (as 
they ſeemed to doubt q the CAefſiah; might haue turned 
him to great daunger: vin: what bee was: bee confeſſed , and 
denied not, but ſayde plainely, I um not Chriſt. So that wee (ce, 
ſuch a gencrall doctrine as they gather, may not be collected out 
of the tormer anſwete of out Saxionr, 

Were are therefore to knowe , that the anſwere was very 
appoſite and fitte vnto the queſtion, which was infinite, and 
general, touching his doctrine , which no man ( otherwiſe 
then in generalitic ) can anſwere, and therefore the anſwete 
was correſpondent to the queſtion, For it was, as if he had 
ſayde thus vnto them: you aske mee of the whole doftrine 
by mee taught, this is impoſhble for mee to anſwere , and 
to recount vp vnto you, It you thinke any thing therein ( par- 
ticularly ) to bee erroncoms, or ſeditions; enfourme your (clues 
by thoſe that haue heard mee, and then hat you ſhall ſo 
obiee, I will bee ready to anſwere. This you may eaſily doe: 
for that uch 1 haue taught, I haue done it pub/ckely in the 
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Temple , and in Synagogues , and not in corners. fo that 

ou ſhall not neede to make mee take ypon mee, ſuch an 
endleſſe, and impoſſible worke, as you might haue iuſt oc- 
caſion to doe, and to make mee yeelde account, if my teaching 
had beene in ſecrete, Whereupon thus 1 gather againſt them: 
if Chriſt being willed to giue an account of his whole courſe 
of deftrine , did therefore retule , becauſe it was too gene- 
rall a queſtion to bee anſwered, and alſo becauſe it was in 
publike places onely deliuered by him, ( ſo that they might 
eaſily firſt enfourme themſelues what they tocke to be amifle, 
and worthic to bee obiected againſt him) in ſomuch, as hee 
had ſayde nothing in ſecrete ; which if hee had, might haue 
giuen ¶ in trueth ) iuſt cauſe vnto them to e himſelfe, 
what poyntes they were , that hee fo carefully did auoyde 
the light to teach them in: then theſe men, that bee aſked 
not ot their doftrine in generall , but of their particular acti- 
ons in this and that poynt, in this yum at that time, done 
not publikely , but 25 ſer purpoſe ) ſo couently , as might 
bee, ſo that no witneſſes (but ſuch as bee alſo parties ) can 
bee had: haue no iult defence not colour of it, out of this 
place, And therefore of ſuch hidden crimes ( by their owne 
polition ) they oughtto anſwere by their oathes,. 

Behides, Chriſt was not detected ( afote) of any particular 
matter, wherewith they might charge him: neither it he had 
beene, was it his principall purpoſe ( otherwiſe then that hee 
would leaue teſtimonie, that hee died an innocent) to ſtand 
to cleare, and excuſe himſelſe particularly; that the determinate 
Counſell of God, might take place with him. | | 

By the premilles may appeare , that the three reaſons 
which they bring, to prooue this maner of queſtion, and 
Inquiſition , mooued the Prieſt , to bee ynlawfull; are al- 
together needeleſſe, ſeeing no man defendeth the like. But 
for proofe either of that more general pofition , viz, where wit 
meſſes maybee had, a partie may not be examined: or of themore 
particular, viz. that a Preacher may not be ached of any poynts 
his dottrine, by him publtkely delinered: neither doth this example 
of Chi, not the places which they bring and are here * quoted, 
make any thing . — j 

4 turne 


rg. Cor. 14. v. 30. 
32. 

1. Theil. 3. v. 20. 
21. 

Amos 7. v. 14. 


Gen. 19. v. 20. 
&1 


0,13. 
2. Im 2. v.. 


1. Tun. 3. v.15. 
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turne to themʒ that they may know with how lule either iudge- 
ment ot elſe ſincetitie, theſe men do handle the word of God. 
The place to Timothie,that againit an Elder or Prieſt,an accu- 
ſation ſhall not be admitted, without two, or three witneſſes: maketh 
neither hote, nor cold to proue, that whereſocuer witneſſes may 
be had, the partic may not be examined vpon oath. I haue heard 
it brought, to exempt them from being engured into at al;except 
two witneſſes did firſt verifie the accaſation, before it be prefer- 
red, But it ſerueth both theſe turnes alike. Firſt, that place is 
meant, that it ſhall not bee holden otherwiſe as ſufficient to 
conuict him: the word is , allow it not, If ic were meant 
of the firſt enterteining of an accuſation, then theſe inconuenien. 
ces would follow, that the accaſer who at his owne perill deber 
venire paratis, ſhould (bythe very recciuing or reiecting of it) 
knowe afote hand; what his witneſſes haue ed, or can de- 
poſe. Secondly, that witneſſes might bee examined to a mans 
preiudice,parte rea non citata, or els that they muſt be tw iſe exa- 
mined; once before the accuſed doe appeare, and once aſier- 
wards. which is a needeleſſe trouble, where ptoceſſe informa- 
tiue is not vicd., 
Beſides. thoſe men ( that clayme it) are proceeded with, not 
- diam 1105457 of accuſation, as Sam Pani there ſpeaketh, but 
y way of Enquire, And yet there be witneſſes (in ſorte) of their 
crimes, before the acculation bereceiued, For if vpon the fame 
they bee called, then a mai ( as it were) teſtiſieth againſt 
them. if vpon ſadicia, Euidences, or preſamprion;, the like is to 
be ſaid : becauſe theſe are equinalent wnto a fame, as hath beene 
touched before, And to ſatisſie them the more herein, the lawe 
requireth not vpon an«ccxſation; that the partic ſhould be ex4- 
ined v pon lus auh, touching the crm. But they ( becauſe they 
will be way ward, and ouerth wart in all things) pretend it to be 
lau full in a court eccleſiaſtical, ſor a man ( hen chere is a proſe- 
cutor, as in the Starchamber ) to be put vnto his oath, for the 
trueth of the very crime: but not when it is ex officio /udicv, 
which,if the law eceleſcaſticalli would warrant; the [ndges thereof 
ight ſoone haue the aathes of thele men, by their owne poſition, 
graunt. For ho knoweth not, how eaſie it were to enioyne 
any officer of the Cat, os one of the Canmmyſſicners ſriends, ot 


ſeruants; 
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ſeruants; to preferre the matter, and to ſtand forth (as they terme 
ji) an accuſe! ? | 

The two places remaining out of the 22. of Exocu,& the 5, 
of Nubert haue touched in the elcuenth chapter afore,ſhew= 
ing there, how they prooue.that a man may be examined vpon 
his one oath,in a criminal cauſe, though there be nowrrneſſe, but 
a bare ſulpition of the aduerſe partie. But that a man may in no 
other caſe beſides, be examined, where (perhaps)wrtneſſe may be 
had ( which is their purpoſe in this place )there is no colour, nor 
ſhadowe neither of them: execpt they haue learned to reaſon 
out of euety ſiagſe place of Scripture, both affirmatixely and ne- 
gatinely thus, vis. This may be done in that caſe : and therefore, no- 
thing elſe may be done. 

For the proofe of that ſecond poſition, viz. that if a Magi- 
ſtrate doe require a Preacher to anſwere ten his oath, touching any 
doftrme by hum publikely delinered. he may without breach of bis due- 
ne, lurſulꝶ refuſe to ſweare: ] doe ſee nothing further by them 
brought, that is worthie the anſwer ing. For where?s Calum and 
other Diuines ſay that the vſe of oathes is vpon neceſſitie, and for 
matters hidden : it is not meant by hidden, that an oath cannot 
lawfully be giuen, where witneſſes may be had: but where the 
thing is neither nororiouſly apparant, nor confeſſed by the partie, 
For ſo long is it hidden to the Judge who mult proceede ſecundum 
all gata. & prob ata. other iſe, it would folow hereoſ, that an oath 
might not be giuen to a witneſle, becauſe the matter is knowen, 
and not hidden vnto him. And for the neceſſarie cauſe of giuing 
it; whatcanbe more neceſſatie, then the diſcouery & ſuppteſſing 
of nes, and offences, both in Church and Common wealth? Bur 
thele mens priefe1s, that themſclues are not made the augen 
whetherthe things they ate to be examined of, be neceffarie,and 
of importance to be declared. All that is ſpoken of the conuen- 


tings of S. Pau be fore ſeuerall Magiſtrates, in the Ali of the den bes 


Apaltles, is ſpoken vnto afore, and no way fits thus purpoſe. For 8 


v hete there be acculers, there the parties oath, is ne t required, 
Aud yet S. Paul there, doth anſwer particularly; conſeſſing ſom- 
tung. and denying other ſome, of doclrme, and actions obiected. 
Net! er is it to be thought, that he weuld tay otherwiſe being 
not lworn,thea he weu!d haue done though he had bin frrotne, 

Cc Now 
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Now whereas they ſay, that to remoone exill from the land, they 
will ſweare (though the ſinne be ſecret) but reſtreine it thus: /# 
it be not to drawe matter of accuſation and comuic tiom againſt them. 
ſelues,ont of then confeſſion: it is (in effect) as if they had ſayd, 
that in whatſocuer cauſe criminalland penal to them elues, they 
wil take none oath at all, except they meane that mala guza pro. 
hibita, be no ſuch uiii, as ate to be diſcouercd ot emooned at all 
from the land, And according vnto this interpretation; their ſe- 
uenreaſons (being all that I haue hitherto happened of) doe in- 
diſtinctly tend. Firſt, they ſay, it is an approucd maxima of the 
lawe: Nemo tenetur ſeipſum accuſare vel prodere ; /ine propriam 


c. 3-purt, tur pitudimem reuelare. But I haue ſhewed atore by true diſtincti- 


ad 


IThom. 2-32, 


« Chryſhom. 31, ſoſtome, * Non tibi, dico vt te prodas in 


on (out of the ſame law,whence this is drawen ) that it is to bee 
vnderſtood in crimes ſimply ſecret, and which arc no way diſclo- 
ſed,or come to light. For when thoſe that were ſecret afote, by 
ſome of thoſe wayes (that doe open a way to an enquirie, of 2 
perſon ſuppoſed criminou) ate come abroad , and ſoſ in ſome 
forte) are manifeſted : then thoſe former rules,and that of Chi. 
publicum, neque apud alum 
accuſes,hath no further place, fot then the law ſaith; Src praditus, 
texetur ſeipſum oft endere, & ſuam innocentiam pus parc. and this is 
for auoyding of ſcandall, and that the partie may be reformed, 
Therefore doth Aqui himſelfe very grauely rcſolue thus: 
3 Cum quis ( ſaith he ſecundum ordinem iuris, a iudice interr ogatar, 
non ipſe ſe prodit, ſed ab alioproditur : dum ei neceſſit as re(} ondends 
imponitur per cum, cui obedire tenetur.And againe, very pettineut- 
ly to this purpoſe, of giuing & taking an oath : Q wrcwngue facit 
contra debitum iuſtitiæ, peccat: ſed pertinet ad debitum iuſlitis, vt 
guts ſuo ſuperiori obediat in iii que exigit ſecundum for mam Jurij. 
This diſtinction ot the ſaid rule, is ſtrongly confirmed by that, 
which is alledged of the oath of Jelaaſſe, and of him which is de- 
poſtarins in the law of God, handled in the eleventh Chapter a- 
fore, For if they that be bewrayed bythe onely (perhaps) vaine 
ſuſpition of another partie pretending griefe; mult vndet- got ſo 
ſtrait a courſe of p gation, or elſe bewray themſelnes, to theit ap- 
parant ſpha e, and diſboneſtie, beſides the gricuouſneſſe of the pu- 
niſhment : how much mote then is it equall; that thoſe, who by 
fame,or vchement preſumption, ot ſuch like ariſen; ate diſcoucred 
to 
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to the Aagiſtrate; and by him (not for any private ſatisfaction, 
but for the publike good and benefit of the Church) are vrged to 
ſuch oath, and for their one reformation : ſhould either take it, 
or elſe ( according tothoſe examples, and to all good law es) be 
reputed conm?ted, by their ou ne implied confeſſions? 

To this poynt, is that not impertinent, which is alledged by 
1 Gratian out cf an ancient Father: Taciturnit. us peccati, ex ſuper- 
lia naſciur cordis: ides entm peccatum ſuum quiſque celare deſide- 
rat xe iniquitas ſua, alis manifeila fiat : ne tali reputetnr apud ho- 
mines forts qualem ſe amdudum exhil uit diuino conſpeitus, 

Their other ſixe reaſons to this purpoſe (I aſſure you) I doe 
bluſh (in their behalfe ) once to mention them: they are ſo 
childiſh, ſo vaine, and flaſhie, the very rehearſing of them doth 
catie a ſuffic ĩent confutation, and anſwere on his backe: as that, 
be wl ich is put to thus oath is bound to prooue a Ne gatiue, af amſt law: 
that it doth peruert the ende of the Cuull lawe , which is to be ſafe: 
belike, they meane the laſt law of the tei ue tables: Salus reipub. 
ſeprema lex eſto, that it tramsſerreth the glorie of God vnto man, iy 
ſearching ment conſciences : that it ts contrary to the equitie of Gods 
lare, m that witneſſes ſhould fland forth — not he accuſe bum ſelfe. 
this is comcident with the firſtof the ſeuen. that it ij of the nature 
of awricular confeſſion : that it ts a nowriſher of ſclanderow perjent, 
becauſe not the ſclanderer, but the partie accuſed, muſt take bis oath. 
If the reaſons hereupon to be framed were to be put into forme 
of $;/!2giſmer; then theſe propoſitions muſt be vſed for aſſnmp- 
tons, but they are not onely very vnttue, and to bee denied; 
but are not at all prooued by their Profyllogrſmes, or reaſons; 
— are ioyned vnto them; to vpholde, and vnderproppe 
them. 

So that to conclude this maine t of miniſtring oath to 
2 d-fendant touching his one 4 Lp or offence : theſe their 
oute opinions againſt this kinde of oath ate neither tealo- 
nable; not their, or any others reaſons vſed againſtit, are of 
any force ot weight; and therefore , though no further confu- 
mation had beene vſed by vs; ſuch oath would haue beene 
nſtifiable : which is nowe ( as you haue heard) otherwiſe alſo 
mantuldly apptooued. 
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C HAP. XIIII. 
That 4 man being charged by aut to diſcouer his knowledge tous 
ching ſome offence which bis Chriſha brother is ſuppoſed to haue done, 
is bound to renzale it thoug b it may breed: trouble, and pronſhinent 
to his brother, and the reaſons tothe catrary are anſ rered,c refuted, 


N the generall diſtribution made in the Preface 
before the ſecondpart, for matters after to be 
handled; and which are challenged of vnlau- 
fulneſſe, ot of impietie by che Innouato i: | there 
noted; that fault is found by them, not only be- 
* cauſe oathes be giuen (in crimina cauſcs/ vnto 

the partie themſelues: but becaule they are exammed as witneſſes 
alſo, touching other their complices, and brethrens actions. I his 
their challenge is made, in this teſpect: ſot that it is ſought (they 
ſay) by vertue of their oath, to dd out of them, ſuch their bie- 
threns actions; as albeit tlie {wes of the Realme, and thoſe who 
are their /adges, doc holde to be cramer,and oftences,and minde 
to puniſh them in that qualitie; yet they who ate to be exanu- 
ned, ate petſwaded that they are well, and commendably done, 
whether by thẽlſelues, or any other their brethren. And therfore 
they doe thinke,that they are bound in conſcience, not to take an 
eath; wherby they may be tied to ſo vngodly a dilcovery of their 
brethrens good attions, whereby they ſhal bring them to trouble, 
or puniſhment, For if they were offences, and cr:mes, then ( lay 
ſome of them) toremooue cuil from the land they would be ready 
to reueale them vpon their oath, but being, as they take them to 
be, ( whatſocuer other mendo) by no meanes they may diſcouer 
them. And this point is now by moſt of them ( that ſecme tobe 
of any ſ kill) chieſiy reſted vpon (letting other more eaſily goc) 
albeit they deliuer it abroad chanly,and ſomewhat feat fully. But 
the abſurdities, and inconſequence of this opinion; I haue ſome- 
what alſoſ by occaſion) touched, in the 3. Chapter of this part, 
Howlocuerit is now newly taken vp. and an opinion, which 
they greatly pleaſe themſelues in yet did the Fathers in the i- 
mite Church condemne it for erroneous, and the practile of it, 
as vngodly. Toth are gailtie( ſaith S. Angutmne ) that is aſsellbe 
which hideth the true: h as he which telleth an vntrue this becauſe the 
foi of theſe will ds no good, the other ſeckgth to do hurt. So thatihele 


Wo 
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two are matched rogerher by him, as being not much ynlike, A 
ſufficient reaſon hereof in cet, may bee taken from thoſe 
: wordes of the Apoſtle, where he faith: Eaill men, and ſeducers 
will goe forward from worſe to worſe, both continuing in error them- 
ſelues and leading others into in. And therefore their wic kednes, is 
meete to be duc ouetedʒ that j milchicfe may be preuented. But 
to chis it will be ſaide, that the calc is put, and the controuerhe is 
made, onely whece y parties tobe cxamined, do not thinke ſuch 
their brethrens act ons, & practiſes to be cui, or their opiniõs er- 
roncouho n ſoeuet the Magiſtrates do othetw iſe cõceiue of the, 
Let v5 therefore cõſidet, hat is to be thought, & determined 
concerning the bewraying ot our complic es and friendes, about 
matter ot hereſie, and er rom m faith, In hic li crime of all other, 
ſuch as knowe ther hereſes, & ioyne therein with thẽʒ are moſt 
reſolutely per ſu aded, cheit caule to be paſſing good. Neuerthe- 
elle, fchis crime alſo ought to be diſcoueted & maniteſted, then 
much more are all other ſottes of criminous perſons , eſpecially 
when (inlome ſotte) they be diſcoueted before, mo the Aſagi- 


* 2.Timoth.ca, 
3.Y-13, 


erase. S. Iames \aith:let him know that he which conerteth a ſamer » lncah en q 
from hu erroneoms way dix. being afore ſeduced from the trueth; 1 | 


he ſanes that ſonle from death, and ſnall coner a multitude of ſinnes.. 
This comering ofſiunes is no metit of the connerters; as if his ſinnes 
werethereby to be wiped away ia the fight of Ged ; as the Pa- 
piltes haue dreamed : but it is the h1deng & conerang of the ſinnes 
of him, who is conuerred. That this is the true ſenie of the place, 
appcateth by the ci: cumſtanc e of Sa/omons wordes, from whom 


| 
v phraſe is borrowed: hatredſ ſaith he)* urreth wp ſtrife, but chari- 1 | 


ine conrreth a min((itude of ſinnet euen lo farte as with a good con- : 


ſcience may be done, as Tremellarnoteth. Ifthen vpon a ſedu- 
crd mans c6uerfion,a multitude of his ſinnes ate kept hidden by 
hm, who conuerted him: it wil followe,that if he be not conner- 
ted, but fill goc on in his error, ſuch his ſinnes may; yea, and 
ought tobe maniteſted abtoad, and diſc ouered. Therefore much 
more, when { in ſome degree) they are before teuealed vnto the 
Magiſtrate, that makes the [nquirie, 

Ney a petſaaſion vnto Idolatrie( which is a kinde of hereſſe, & 
allo isa putting of it in ptactiſe) we haue an expteſſe commande- 
ment of God, voluntatily & of our ſelues to reueale it, how ſe- 
acty, ot by how deare a fiiend ſocuer it be committed, or we 
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by him in · ĩſed ynto it. [/thy * brother the ſonne of thy mother do ſo- 
eretly entiſt ther: or if thine om ue ſonne or thy danghter , or thy wiſe, 
that lyeth in thy boſome , or thy friend, which is to thee as thine owne 
ſelfe: ſaying,let vs goe and worſhip other goli, &c. thon ſhalt not 
conſent vnto hin; nor he are him; neither ſhall thre eye pute hum, nor 
ſhewe him mercie, nor thou ſhale not keepe him ſecret, Where, albeit 
we be commanded not to conſent ynto ſuch ſeduction : yet is 
that other parte of the precept of not concealing him, ſimple, and 
abſolute in it ſe'fe; and without any diſtinction, whether the 
partie intiſcd, rake holde of the perſwaſion, or not. For ſhall not 
the concealing , be aſwela ſinne to him that yeeldeth ynto the 
ſeduction, as it is to him ho refilteth ir? 

Samt Augaſline _ let vi then, and not before truſt an here- 
tiqn: cho deſireth to be receaued von his repentance : he ſhall 
be content to reneale vnto vu, ſuch other; as be knowet (gee of the 
ſame opinie. Therefore to diſcouet their ſecret complices, was 
by him holden to be no ſinne, nor mance of any badoſ- 
s Cheyloft.in fice. S.Chyſoftome to the ſame effect ſaith: I his is the office of a 

pals. e pecrall wiſe minde, not to reuenge his mme, but to proſecute migh- 

cba hom, t1ly the inturies done to God. And elſe where more fully: 4e vs 
2 A, , 

. — (iaich he) by Chriſtes example ,comrageonſly to be are the mine 
ries that are done to our ſelues : but not to endure ſo much as the hra- 
ring of inturie; done to Gad. For it ts —— ry | be patient in our 
owne minuries : but to diſſemble the iminries which are done to God, u 
vg odly and wic led. 

Leo the great, an ancient Biſhop of Rome, thus exhorteth men 

Moy tothe reuealing of beretiques: 5 whereſoener the Manicher: do hide 

an. themſeluer ſhewe it unto your prieſtes: for it is a great part of godlmes, 
to bewraye the [urking places of the withed, and to van qui h the dewill 

„len rm 4. himſelfe,jn thoſe who ſerue hum. And the ſame Father © elſc-where 

Eno more fully: Dearely beloned, I beſeech and warne you; that if am of 
you doe know where any heretiquei doe dwell where they teache whoſe 
companie they frequent and in whoſe ſocietie they are delighted: that 
you ronld truely ſhewe it vnto me,who ammoſt careful hereof. And 
further a litle after : Thoſe who think» ſuch are not to be Herred, 
ave to feare; leaſt at the Indgement daye of Chriſt they be holden gul- 
tie by reaſon of their ſilence, yea a.beutthey be not defiled mth Aſen- 
ting unto them, The 
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The ſame, which he taught by doctrine, he alſo put in vre. bx. 
his practiſe: for it is — — when — Mavi — — 
mus were Conſali; by the care full diligence of the ſaud Leo, it was 
bromg bt to light; that many Afanichees lured prinily in the Cie: 
ino bringing them forth of their ſecrete corners into the publics 
ſ ht of all the Church; he made them both reneale all their foule op. 
mont, and alſo to condemme or abiure them ard withall be burned 
their bocke1,n hereof great quantities were taken, It ſcemeth that thus 
care of that holy man vas inſpired into hum from God; for it did much 
ood, not cnely in Rome, but throug hout the whole world, [nſomuch as 
1 the confeſſions of ſuch as were apprebended in Rome; it was made 
mami fi ft, what doftors or teachers, what — and what Prieftes 
theſe of that ſeft had,andimwhat prounces and Cities they were. And 
many Biſhops of the Eaſt partes followed this care full, and good exam- 
ple of this Apoſtolrque Biſhop. For as Thomas ſayeth: By the very * Thom Aqui. 
lawe of charitie, the good of religion is alwayes to be preferred, ab ou * 
the fame, yea, or the verie limes of the withed. 
| Plato but an heathen Phuloſopher, thought good to tye, all! Platolzo.de 
in his common- wealth vnto thus lawe : viz. If an mandeale im- 
protſly or vngouly, either by wordes, or deedes; let him that us pre- | 
fer ſtand in defence of Gods caſe ,and alſorelate it vnto the Ma- | 
rate,, 
, Saint Hierome * requireth of all humble Chriſtians,this dutie, 2 16. | 
of revealing , not onely bereſies, and erroneous opinions ofother © 
men; but alſo other offences. thoſe ( ſaith he) are wiſe in : 
Chriſt , who being conmerted wnto God, doe fanhfully confeſſe , and 
dee by publique repentance ſatiſfie the Church, whether for their 
ſomes or their hereſies e and who nat onely doe this, but alſo diſcouer 
thoſe that are meanes to bring them into thoſe crimes , or erroneous 
opinions, 
haue not hitherto heard of any, beſides certainc here- 
in ; who at any time helde the like opinion vnto this of | 
the fenen, , and fachious perſons in this Church, Saut | 
Anguſime reyonteth , that the olde 5 heretigues called Prife A | 
cu,, did te iche their ſcholers , mot to remeale the do- ; 
thrime which they learned, yea though they were examined there- | 
pen ther ohe. affirming withall , that rather then faile, | 
Cc 4 * 
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it wert better to b forſvorne , then to diſconer-it: And therefore 
this ſaying was rife in their monthes; Jura. perinra,ſecretigue p ode- 
re no: Sweare (hye they) yea and forſweare your ſelue: too, ra. 
ther then reneal: theſe ſecrets, This hereſſe was allo aftzrwaide 
holden,by an * other forte of hererigques,in the time of Bernard, 
that were termed Apaſrlici, And by certaine other(as it is writ 
ten) chat were called Flagelientes where(by the way) wee moy 
oblcrue , that none in thoſe dayes had learncd abſolutely to te- 
fuſe an oathe in a matter made by the Examiners criminous vn- 
to the parties examined; or yet to their complices, and brethren, 
But for not revealing their owne,or their brethrens ſecrers,thoſe 
heretignetof olde time had learned perfitly ynough to conceale 
the true h;yea,albeit they incurred flatte petiurie, by ſuch their 
concealement or deniall of the trueth. 

I wil now aſſaye, to an{were the reaſons, which I haue heard 
brougat, for 5 eſtabliſhing of this their conceipt. But firſt | mult 
put you in minde,howvnrealonable,& incõueniẽt it is to be ac- 
coũted, in al practiſe of lawes, For hẽ the defendãt hath deny- 
ed a crime obiected, ot refuſed toaniwere yea or nay, if it might 
be free(for all) by likelyhood can teſſiſie thereof) to make ſuch 
prerenſe, to] intent to excuſe thẽſelues fro that neceſſarre dutie 
vnto 5 comm. mealih what criminons petlon could, or ete like- 
ly to bee euet directly conuicted? Hheteas, (by the cini * lawes) 
ſometimes. he that is ſuppoſed to haue appointed the delinquent to doe 
the facte; he that is his ſuretie; he that is called into queſt10n for the 
fame crime; he that is fellowe, or familiar with the ſuſtelled perſon, 
may be compelled to ſireare &depeſe of a crime. By the comon law, 
if luchſ as are ſuppoſed can give euidẽce for the © veene)thould 
not oftentimes bee compelled thereumo by authoritie; would 
there not ( in many cauſcs ) want due proofe, for iuſticeing and 
for execution ofoffendets? But to this it is ſaid, that men te but 
bounde in an obligæ ion or recognizance to proſecute the fel 
lonie: Ii is true: whar other bond ſhoulde any man enter for 
his apparance ? But ifheerefuſe that, may he not be ſenttorae 
— himfelfe? And when hee commeth brtore the Ia, 

ee is bounde alſo by a neceſſarieoarhe, to giue ttue euidence ſto 

the vtmoſt of his knowledge YJagyinit the priloner , or perion 
to be tried. * þ, il he ſhallreſwie; he is like ro ſland in boltes 
vun 
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with him, whoſe fault he mindeth toconceile, as hee well deſer- 
ueth : and happely may be condemned to pay a rounde fine be- 
ſides, for his notorious contempt , and for abbetting of offenders, 
in their lewdnes, 

If it be ſaid ( as ſome haue obiected) that it is not amiſſe to 
certiſie, ſo the partie bee willing: but that it is hard to bind him 
(vpon his each) to teſtifie, whattoeuer he knoweth againſt the de- 
fendant, touching that matter : truely I cannot geſle whereunta 
this ſpeach may tend; except witneſſes might lay what, and how 
little they liſt of the truethᷣ ; or cls that they would haue mens 
words to be beleeued againſt others(to their cõuiction) u ithout 
any oath, But what matter can be confirmed without oathe in any 
outward actions of men, not knowen by ſome ſenſevnto} /udge? 
it is the law of nature and nations, to belceue no man againſt ano- 
ther, without an each, For why ſhould not any mans bare denial 
for his owne clearing; bee as ſtrong as many other mens bare 
words, for his condemmation?qura promores eſſe debe mus ad abſolut- 
di quam ad codemnands, Therefore the holy Ghoſt noting it to be 
a law ofnations, that no mans word (vnſworne) ſhould be recei- 


ued,thus teſtifiethʒthat an ot for confirmations men in- Hebe 


definitely,& therefore moſt vniner ſaly an end of all ſtrife, 


Itis told as a maruaile of one(only)amongs j heath&,named « Alen ab Alen 
Zemmocrates,for whoſe bare word,the Athenians ( by alawe ) de- — 
creed;that it ſhould be holden of as great force as his oath,jn all 


matters:\uch was his rare and ſingular vptightneſſe, & integritic, 

Touching their reaſons, I make this to be the fuſt, as molt ge- 
neral : d. Becauſe they haue not inſtly incurred the Magiſtrates 
diſpleaſure by any offence therfore they cannot held themſelues bound 
in con/cience, to be the Magiſtrates inſtruments againſt ſuch; as be 
none offendowrs. To which may be added, that they are bownd 10 


ſeeke rather the delinerance of the [nnocent, becauſe it ts ſaid: * De- ' Proverd.24, 
luer them that are drawen todeath: and wilt than not preſerve them, 


that are led to be ſlaine And it is noted as a finne in S. Paul bim. 


ſelfe that he * ſtoode by , conſemted to Stenens death , and læpt the , Ad 11.0.6. 


clothe, of them that ſine him, 
As if they (hould ſay, We haue gone(in this matter)as farre as 
our brethren; we know our courle to be good, whatſoeuer the 


lawes or the Magiſtrates determine or thinke tothe conarary; 
| Dd 


202 An Apologie of certain? Chap.1 4; 
that doe but ſeeke to puniſh vs for ir, And ſeeing we ate ſo well 
perſwaded of all our innocencies, we may not be any in mtr 
of our owne or their further detection: tor this were to conſent, 
to haue guiltleſſe men puniſhed, But is not this to take vpou the 
(being but witneſſes of the fact) ro iudge alſo, of the lawe, what it 
ought to be, and to condemne it as it isꝰ and is it not (in effect) 
aſmuch, as to condemne the /aves of vmniuſtice, and the magiſtrati 
of yraunie, perſec uon, and of ſeeking the vexation of innocents? 
But ifthe lav es were ſuch, yeiſ( at the commandement of the 
magiſtrate)to tell the particulars of theſe theit actions, ſo iultifia. 
ble (as they thinke) whereof the Magiſtrates alteady knowe the 
enetalitieʒis not to conſent, vnto the puniſhment of innocents, 
oth euety one that confeſſeth his one crime, & pleadeth guil- 
tie in a cauſe capital, conſent to his owne death, ot is thereby gu- 
tie of his one blood? then why is he more conſenting or guiltie 
to their puniſhing(due by lawe fortheſe actions) u ho onely de- 
clareth them truely as theyare; more che he that confeſſeth ( be- 
ing in deed guiltie) may be ſaid to be gwi/tie of his owne death? 
It is a ſubiects dutie(moſt eſpecially in cauſes not capital to him- 
ſelfe) ifhe be required by authoritieʒ not to dallie, nor to lie yn» 
tothe Aagiſtrate, but to tell the fact truely as it was; whomſoe- 
ver beſides, it may concerne. No, if thereupon, either the Aa- 
— puniſh it where he ought not, or more grieuouſſy then 
wpermitteth ; or if the lawe puniſh that as a crime, which isa 
vertus the fault and guilt before God is not in them that declare 
the tructh, but either in the /ndpes, or in the /awe, 

Nay, to enforce this point a little furthetʒ l would aske this que · 
ſion of every ofthe chat be of 5 fide: A man being of necefſtie 
to — e, ot nat guiltie to a . him, ot 
els to be preſſed to deathʒif he be guiltie of the fact, and yet (hap- 
pely) he knoweth there can be no pregnant ( no nor any likely) 
euidence brought againſt him: whether in foro conſcientta, with- 
out any ſinne, may ſuch a man pleade not guiltie vnto the mat- 


ter of inditement ? for the time, place, and other wordes of fourme 


and cou ſe, are not trauetſable. onthe other fide, if (in this caſe 
hee pleade gav/tie (being ſo in deede) whether is he (thereby 
guiltie of his owne or not? 
Bur if for auoyding of ſinne before God, ſuch one ought(in 
conſcience) to 2 — rather then lye; r 1 
there 
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(thereby) be made guiltie of his ow ne death: why ſhall j dec/e- 
ring of the trreth, touching other mens aQi6s, make him j reuea- 
eth iti being charged thereunto) guiltie ot cõſenting vnto their 
puniſhinẽ̃ts, how vniult ſoeuei(otherwiſe) they might be ſurmi- 
ledto be? for if any mans faults may be ſpared, a man might moſt 
lawfully ſpare himſelfe: quia Ordinaria c haritas incipit a ſeipſa. 

And to pteſſe this teaſon (A Paril uu at leaſt, if not a fortrori Ya 
Jietle further: If ſuc h a man ſhoulde chuſe rather tobe preſſed to 
death for ſtanding w ilfully mute, and not anſwering directly vn- 
tocither;ſhould he not de ie po/i(cuen in true tetmes of Diumi- 
tie) be accounted guiltie of his owne death. & to be(in the ſight 
of God) a mwrderer of himſelfe? the very like therefore is to 
iudged of theſe perſons,viz.that their pumſoment (as cõuicted of 
the crime) is molt iuſtʒ that their blood is vpon their owne heads; 
& that none are cauſes of 5 puniſhment inflicted ypon them, but 
themſeluesʒ for ſtanding obſtinately mate, without direct anſwe- 
riag(in fourme of lawe)as they ought: though it were admitted. 
that ſuch their actions, whereof they bee interrogated, were all 
good, and they innocents, 

And as the revealing of other mens aQions(when we are du- 
ly charged)maketh vs not guiltic,or conſenting to their puniſh» 
ment: ſo our refuſing to anſwere, neither is any meanes(in deed) 
nor yet is ſo appointed of God, to ſerue for their deliuerice, For 
Cod wil not — to haue innocents deliueted, by our diſobedi- 
ence to his Lieutenãts on earthʒ not by concealemẽt of any trueth, 
expedient to be kno wen. & acc ording to law)c dto be 
declared, And therefote] place of the Prenerbes bychẽ brought, 
ficterh nor this purpoſe, Forif they for their ebedience fake, with 
a ſingle heart & without intent to hurt the inmocent , and being 


.. Charged;ſhall deliver but the very plaine trueth ( how vniuſtly 


loeuer the magyrate may ſeeme to dealeafterward) yet ſha] not 
the diſcouerer of the truth, bee a partaker aſ the magyfraves 
ſinne, For it is but be * mhichrimag iner b 10 doe cuil. meme mas ſhall ' Prove, 14, 


Call on authowr of wickedneſſe,qs is recordediin the ſame Chat. 
The other place our off All is nothing like roj matter & caſe, 
that we haue in hand. For Paw! was not there charged by autori- 
ue, to bewray any thing he kneweagainR St leſſe 
deale at all in chat action. R — 
3 


of 
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of himſelſe and of a malice againſt the very profeſſion( which he 


then deteſted) did thruſt himtelfe into the cauſe, and rather then 
he would not be ſome ſticklet in itʒhe thought good todo ſome 
office of kmndenes vnto the tormẽters & executioners of that holy 
Martyr though it were but by keeping their clothes: & thereby 
he directly, gaue approbation and conſent, vnto Stevens death, 


Vea, this their opimon is without any other like example in a- 


ny text of Seripture; except perhappes they will gather it from 
an aher nation and note ptetended to be collected from the next 
Chapter following. For I finde an opinion collected thence, 


Re Tefts. Which iumpeth with theirs, in this hehalfe. /F then bee put to an 


ment, in annota, 


cd. Ad. A. 
poſt. ver. 1 · 


7. C. 


oathe ( ſaith that note) to accuſe Catholihes for ſerning God as they 

ht to doc; or utter any mnorent man vnto Gods enemies and 
his: thou ong bteſt firſt to refuſe ſuch unlawful cathes , But if thou 
haue not conſtancie and courage o to doe, yet knee thou that ſuch 
vathes binde not at all in conſcience , and lane of God. 6ut may and 
muſt be broken vnder painc of dammat:on, 

They will not confeſſe, that they haue ſucked this opinion 
from hence: and they may not beendured io flappe vs out with 
their olde dogge tricke; and to ſay they borrowed is not of the Pa- 
piſtes, but obſerned ſo much themſelues, by reading of the Bible. Fet 
this were both to iuſtiſie their owne; and with- all, this corrupt 
doctrine of the [eſwiter, as if they both ( ſo well agrecing toge- 
ther ) were arightly grounded ypon the worde of God, 

But they bring ſeuetall places and examples, w hereby they 
thinke this is prooued. The officers of the children of /ſr4e/, that 
were 3 by Pharaohs taske · maſters, to looke; that the 
— oulde make as much Bricke by day ( and gather the 

we themſelues) as they did when ſtrawe was found to ther 
handes; ſeeing that the people were not able to perfourme it, 
and yet were bearen for not doing itz did ſignifie — impoſſb» 
litie & ynreaſonablenes of this, vnto the king. But the king gaue 
them a reſolute anſwere that they ſhoulde doe it; vpbraiding 
them, that it was but idleneſſe, which made them pretend, that 
they would goe to offer ſacrifice vnto their God . Which thing 
was the ground of Moyſer and e Aaron: ſuite vnto him, that the 
—— might haue-leane, to goe into the wilderneſſe. So whe? 
offcerxcomming withithis hard anſwere from the — 
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meete with Meyſes and Aaron, they expoſtulated thus with 

them: Ie 'hane made our ſauour to ſtinks before Pharaoh and his ſer- E 
nantryn that ye haus put a ſword in them hands to ſlay vs : meaning 

that their ſute for going forth to ſacrifice,did ſo diſcontent 5 king; 

that he would in thatreſpeR) opprefle them,cuen vnto death, 


But what is this — — doth this phraſe of putting a ſword 
ſo 


into anoth:r mans h — theſe men, that they will ima- 
eine; by what oc caſion ſoeuer a wicked man pickes quarell to 
oppteſſe Gods children; that ſuch a thing whereuponthe oc- 
caſion is taken (of neceſſitie) is vnlawfull to be done? from the 
beſt actions of godly men,tyrants will oftentimes take occaſion, 
to perſecute the whole Church, ſhall therefore all exerciſes of 
religion be intermittedꝰ 

Euen in this place, the meſſage that CMoyſer and Auron 
brought to Pharaoh ( which occaſioned ſuch oppreſſion to the 
children of /ſrae{ ) was put in their mouthes by the Lord. And 
therfore they ſinned not, albeit this was like to haue turned tobe 
« aſword,to deſtroy vp all the children of /ſrae/: but rather theſe 
officer; did offend, that thus did murine and grudge againſt thoſe, 
who fulfilled Gods comandement,and did but as they ought to do. 
Euen ſo ſhall they offzndlikewile , that ſhall be diſpleaſed with 
luch,as doe what they ate lawfully commanded; albeit trouble 
and puniſhment by that occaſion ſhal happen vnto tiVem, that ſo 
take offence, So that this example doth inake flat — their 
o une purpoſe and intention, and can no way helpe them. 

Another example they bring, of *Obadiab; who hid 100. Pro- — 2 

phets in two caues — — ſuſteined them with neceſſarie s, 
when leſabel ſle we the other Prepheti, whom ſhe could hit vpon. 

But this commeth farre ſhort of the purpoſe, for which it is 
brought. For who euer denied it to be Aufl to ſhewe charitie 
vato the Lords Prophets then, there appeareth no commaunde- 
ment tothe contrary, but that he might teceiue them. againe, it 
doth not appeare, that he was euer ( by authotitie) charged to 
reueile them: or to tel his knowledge what was become of thoſe 
Prepheti: and therefore it is vnlike to the caſe in handling. fur- 
thermote. it was (wholly) an vniuſt, wilfull, and tyrannous per- 
ſecution, without warrant of law, or colour of any iudiciall 


ceeding. beſides, if he had bene a by leſabel todiſcouer 
Dd 3 where 
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where they were, or had beene commaunded by her torelieue 
none ſuch; yet had it bene no diſobedience towards the Magi. 
ſtrate. for it is not noted to be the doings of the king, but that 
ſeſabel ſlew them. Now,the kings wife is no ſoweraigne; but a ſub- 
iect het ſelfe. Moteouet the killing of the Prophers, for no pte- 
tence or colour of cauſe at all; is in it ſelſe ſoapparant an ewll, as 
no man can haue any ſhadow, to giue alawfull conſent vnto it, 
Laſtly,a man cannot gather a — — a matter doubt. 
full, and not plainely deliuered els where in Scripeare) out of any 
articular mans fact : becauſe all the circumſtances which then 
Fel out, ate not knowen, But moſteſpecially,an example can ne- 
uer ſerue to the overthrow of the generall commandement, of 
obeying the Magiſtrate, And,vinendum ef lgil ui non exemplu. 
Out of the firſt booke of Samael, they bring three other ex- 
amples. The firſt, that Saul ſhake to Jonathan his ſomme and to all 
his ſeruanti, that they ſhould kill Danid : but [onathan Saul ſonne, 
had a great fawour vnto Danid, and bade him take heede & c. The 
ſecond, when Saul ſaid to Jonathan : Send and fetch Danid vnto 
me, for he ſuall ſurely die: [onathan anſwered, Wherefore ſhall bee 
die? What hath he done? the third, that when Sau commanded his 
ſernants to fall vpon the Prieſt of the Lord, & toſlay them; they would 
not mone their hands,to fall vpon the Prieſts of the Lord, 

Totheſe three, one anſwere may ſetue, and therfore they are 
thus {et rogether, Firſt, theſe commandements (though of the 
king) yet they were, when he was enraged and in a furie; after 
the Lord was departed from him, & an ewl ſpirit was come vp- 
on him, Againe, it is apparantly vngodly in ic ſelf for any to kill 
an /nnocent,vpon the and vnaduiſed commandement 
of the Ang: euen without all colour of any lawful /xdrcia courſe, 
Laſtly, Dauid was knowen vnto them, to be afore appoynted, 
yea, & their axmointed king fromthe Lord; howſocuer Sa was 
tolerated de fatto to continue in place: till the meaſure of his ini- 
quitie was fulfilled, Andtherfore(in thisreſpe& ) was it vnlawful 
to kil,cither him, or thoſe that fauoured himzeſpecially the Lords 
Prie#t;: whole linnen Ephod ſhould be a vntothem, a- 

-gainſt al ſuch precipitate executions: encither conilance of 
their cauſe, nor any due counrttion —— precedent, 
Another example they bring,ofthe midwiues of the /ſrae liter, 


to 
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toptoue their intention. It is thus written bey feared Gad. and did l 


wot as the king of Egypt commanded them, hut preſerned ( aliuc ) the 
men children, 

This obiection carrieth his anſwere with him. For it is ſaid,they 
feared God, c therefore did not herein, as the king comended: noting 
vnto vs, that the cõmandement was ſuch, as could no way ſtand 
with the feare of God. There is no Prence in the world to bee o- 
beyed, when he commaundeth any thing directly forbidden by 
God: for it is better toobey God then man, The Prince is no God, 
nor yet Gods Lieutenant, but a meere man; in that which he 
cõmandeth directly contrary to God. That this was of that kinde, 
ic appeareth: for to His manifeſtly) by]; mora/law of God & na- 
ture, forbidden. Yet this hath his exception: vi. that it is no mur 
der, when we execute the penaltie of lawe,vpon murderers & o- 


ther wicked perſons,duely conuicted & condemned, For be that Geneve, 


ſneddeth mans blood , his blood ſhall be ſhed by man, faith the Lord, 
But there could be no colour or apparance of any acluai wicked- 
neſſe in children newly borne,why they ſhould be executed: be- 
ing but by a generall iudgement condemned moſt wickedly and 
tyrannouſ]y ; euen before they were, non cenſetur exiſtere ( ſaith 
tan) ens adinr of dooteromens. 

Now let vs compare theſe laſt foure examples, with the ſcope 
and purpoſe, for which they are vſed. The very act of murdering 
a petſon notoriouſly innocent, in that he is neither conmitted, nor 
condemned, is malum per ſe:a thing ſimply and abſolutely in his 
owne nature euill, without any further circumſtance, But to de- 
clare what a man knoweth to be done by another; the very a 
thow;them(clues of this opimion, mult needes confeſle to bee 
ſometimes lawfull and requiſit : and therefore they mult ar leaſt 
— it to be meduu Alus: ſuch as ( by circumſtance) may be 

awfull;howſoeuer by the circumſtances of this caſe (as it is pro- 
pounded) they will (perhaps) hold it vnlaw full. And therefore 
there isſuch diſſimilitude and diuerſitie betwixt theſe 

and that which they holde; as they can neuer ſerue this — 

Therefore to fit ther turne, in the very poynt of the iſſue, they 
muſt ptoue ynto vs: that it is vngodly, ſor any man( though char- 
ped by In full authoriie ) to declare his knowledge of ano- 
ther mans actions; if hee thats vrged foromnkedecaraon, 
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doe iudge afore- hand j that the iflrate mindes to puniſh 
ſuch action, eithet where he ought not at all, or in other ſort, then 


Gods law permutteth. 
1 Toſh. 2. ver, For this putpoſe, they alledge as ſtrongeſt, the example * of 
** 4. Rabab who would not tell the king of Jericho, where the two 
ſpies of [rae were; though ſhe — him commanded to bring 


» Heb.11.ver.z1, them foorth; and (he is commended for it, by the * holy Ghoſt, 
In anſwere hereof Iſay: we reade not, that the king asked 
i lok,z.ve-5. her, whether they were there till, ot not; albeit ſhee * anſwe. 
red that = went out : but ſhe was commanded to bring them 
forth; which is ſomething more, then to tell where they were, if 
ſhe had beene ſo asked. 
4 Heb. bid. & Secondly y * faith (vpon hearing the miracles that God had 
loi ibid. V9. done, and wrought fer the children of ae) and by ſpecial teue- 
Art. lation; Rahab knew, that Gad, enen the God of beanen aboue, and 
earth beneath, whole the earth is, and the fulneſſe there of, and who 
( according to his prouidence and wiſedome ) doth tranſlate and 
eftabliſh kung domes, as it ſeemeth beſt to his divine pleaſure : had 
lola Ih U. g. afore that, giuen that whole land. unto the children of Iſrael. So 
that in very tight and trueth, ſhe did owe no moto obedience to 
the late king of Jericho; but was by Ged diſcharged thereof, and 
lau fully nught (as ſhe did) ſubmit her ſelſe, & capitulate ( ſot het 
ſafegatd) with the embaſſadours of thoſe; to h (ot very tight) 
het ſubiechon then belonged. and therefore could not (without 
finne ) haue betraied them, being ſent fr6 /oſone her lawful ſour- 
raigne; into the hands of an vſerʒ who ſhe knew petfitely the 
nu. Lord had depoſed, & 7 meant ſooneafter,todeſtroy according)y, 
This interpretation is euidently & very ſtrongly confirmedby 
8 Hebe. bl. that place of Scriprare,where ſhe is, for this,comended. By * faith 
(faith that place) the harlot Rahab periſhed not ow wie edith 
the diſobedrent when ſhe had receined the ſpies peaccabiy. If thenihe 
reſt of /ericho were diſebedient (inreſpect of which, Rahals obe- 
dience & peaceable tec eiuing of them ate cõmended) & therfore 
they d by che hand of /oſbna & the people: is it not mani» 
felt hat /oſbaa was their lawful Afagiſtrate in tight, and that they 
ought to haue taken knowledge thereof, and to haue obeyed 
him, at their owne perils? 


mem . 


. 
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by pecrall xconomy, which, by vs may not ſafely be followed. As 


the lye that ſhee made, in laying , ſhee wiit not whence they were, « cc Ax 


and that they went out in the euenimg. And like wiſe, it is not to be 
pteſumed by any ſabirtts in theſe dayes ( when as miraculous, 
and ſtectalrenelationt are cealed ) to adiudge themſelues either 
v holly, ot in ſome particular actions & circumſtances, to ſtand 
diſcharged of their obedrence and alegeance towards their Soue« 
raigne ot vndermagiſtrates; when,and how farre,themſclues wil 
fanſie. For if by this and ſuch like extraordmnarie examples(or by 
that of Obadrahr hiding of the hundred Prophets )luch pteſump- 
tion were lawfull or tolerable : what a goodly colour might all 
diſobedient and rebellious ſubiects haue, namely vnnatural fu- 
gitines over lea, Ieſutes, Semimarimen,recuſants concealers & har- 
berowr: of theſe, and ſuch like boutifeux & bellowes of ſedicion, 
for all their godleſſe attempts 2 are they not, or atleaſt will they 
not pretend, to be as aſſured and reſolute of the goodnes of their 
caule as the Diſciplmarians ate touching theirs, & their deſigne- 
menrs?{o that for theſe men, that would be counted molt fincere 
profeſſors of the Goſpel, to holde the like dangerous poſitions, & to 
ſeeke to confirme them, with the ſame & no better reaſons and 
examples then the Papiſts doe theirs: for my part, I doe recken it 
to be the practiſe and part, neither of —_ and judicious 
Dinimer,nor of well aduiſed or duetifull ſubiects, quorum weſti- 
£4 inſiſtunt , eomrundem e xitus per horreſcant. 

But they ſay further: that by ſuch oath,chey ſhould be draven to 
d:ſconer onaduiſed ſpercher, that ſometimes paſſe men in prinate fe- 
lowſhip,as at table ce. or ſurh as come vnto them for counſel , and 
for prinate reſolution of their conſciencer. 

Firſt, there is no man bound to anſwere more matters then 
be conteined in the Article or [mterrogatorie, whereofhe is ex4- 
mined, But if any matter be — downein ſuch fort, 
a5 it le ideth pertinently & directly) to ſuch diſcouerie : then is 
it likely, that by ſome meanes it is detected vnto the Magiſtrate 
afore, andby him thought expedient(for ſome neceſſatie pub- 
like cauſe ) worthy of ſuch Enquirie. Againe if ſuch prinate tall 
or aiheng of counſellhaue bene c6cerning ſome platte ot ptactiſe 
laid ot to be la. de, that ſhall (in diſcretion) be adivdged by the 
Magiſtrate expedient ( for the common wealths lake) to bee 


Ee knowen 


* 
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knowen and diſcouered; and therefore if they ſhall exqurre di- 
realy of it: I can not lee, howe it may ſtand with any mans dy. 
tie to God,vnto the Prince, vnto Lawes, & to the Common wealth 
to conceale it, being charged to the contrary, But of other ſe. 
cret ſpeeches, treanies , and reſolutions of mens cenſciencei; no 

Magiitrate is of lo {lender diſcretion ,25 to enquere ; nor can by 
lawe (though hee woald) for want of thoſe cia and ſpeciall 

pre ſumption; and inducementsthatare required,to ground an en- 
gairie vpon: and therefore this is but matter deuiſe d, ad concitan. 
dam & conflandans inuidiam, y=_ lawfull aut horitie. 

They alleage alſo, that by their diſcouetie, ſome that be ven 
poore may be undone: and that the moſt of the matters and perſons be. 
ing already l nomen vnto amthoritie, there can be none t ſe for them to 
appeach any, but to alienate their mutual affeftions , ava to hae one 
another in ielouſe, 

This is very looſe & ſimple, to reaſon vpõ a caſuall event which 
may happen, thereby to prooue a 2 vnlaw full. for of a good 
matter, an ill eueut may, and doeth oſten fall out, & e connerſo, 
Careat ſucceſſibus opto, qui ſquus ab enentis fucla notada putat, could 
the very heaili Poet ſay. And why ſhould ama withdraw his duty 
to Magiſtrates, onely for particular & priuatereſpeRs touching 
bimſelte. and ſome few other priuate perſons? Whatſocuer may 
bappen,lethim doe as he ought: Fiat inſtitia, & ruat mundi. 

» Particularly to the firſt, why ſhould any man pitie his pouettie, 
that pitieth not himſelf,bur wilfully runnethinto diger of lawes? 
& ſhal a man holde a poore man more deare vnto him, then the 
common quiet & peace of the Chic and Commonwealth both? 

The ſecond part implieth a contradictien in it ſelfe: for if the 
matters and perſons were ſufficiently knowen; then (intructh) 
were itofno vſe, fot the AMagiſtrate to enquire further, yctif they 
be ſo knowen already, then what wilfulneſſe is it in theſe men, 
thus obſlinately topetſiſt to their one hutt, and yet to doe o- 
chers no good thereby? 

They obiect further, that to diſcouer their brothers ſecrets, i 
condemned as a fault, by the Hey ghott: for * he that goeth about 
A ſlanderer , diſconeretha ſecret, but he that is of a fat ful heart 
concealeth a matter. And ſeeing they haue met in ſome men; bonſes 
that didit for good Affection par opmion unto them;rf they ſpould di 


corey 
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coner ſuc ht were a very vnthankefullrequtall (they lay) towardes 
them. And for that their felowſhip ts in the trneth , & the courſe they 
wake holy therefore (enen by the law of lone and felowſpip Juhbey may 
not detect one another: for that were 4 note of a falſe brother, 

As for the trueth of the matters that thy meete about, & the lo- 
lines of the courſe they walke, it is not of this place to diſcuſſe: ho 
bolyand true ſocuer it is, it dare not looke out at noone dayes: 
and yet we liue in a ſtate profeſſing the Goſpel. Num ſic eApeitolt? 
num /ic Martyrer,c5c? but } more true & holy it is, the leſſe ought 
they to be aſhamed to reueile it (being called into queſtion for 
it)as is ſignified afore. Here( we ſee that the {aw of their laue and 
felowſhip, and 1a hol pitule, towards fuck their priuate friends, as 
haue teceiued them;is by them, more eſteemed & accounted oh; 
then either the pub/rhe lames and ſtatutes of the tealme, or, then 
their duetie tothe ¶ Vriſtian Magiſtrate , and to their countrey, 


que * omnes ommium in ſe charitates complettunr, 1Cienrooffic.lhs. 


As for the diſcouering of a ſecret, of concealmg a matter, & falſe 
lretherhood there ſpoken of; who doeth nor ſee, that it is meant 
of needloſſe, ſlandetous, malicious, and rrecherow bewrayings of 
our friends,or of others ſectets: and not of any ia cral depoſing 
of our knowledges , when we are brought before a Magiſtrate? 
For it this were not lawfull and godly, then might no witneſſe 
teſtiſie a trueth in any matter whatſocuer,thatis not knowen a- 
broad afore,or vnto the Magiſtrate : for that it can not butturne 
to the declaring of ſome matter, doubted of or not perfitely 
knowen.T he comen tranſlation fortifierh this interpretation, viz. 
qui ambulat fraudulenter yenelat arc ana, qui autem fidelis eft, celat 


amici commiſſum. Therefore Aqumas expounding the true mea- —— 


ning of that place ofthe Prowerbs,faith: that ſuch matters as tend 
to the corrupting either of the ſoules or bodies of a number ; or to the 
great detriment of any one prinate perſon, a man that knoweth them, 
u (im conſcience)bound ſiraightway to reucale them. 

Thus farre in anſwere of their reaſons, who (of ſuch as pro- 
ſeſſe the Goſpel) gaue the firſt example of diſobedience in our 
dayes, by refuſal to take oath, in this reſpeR;viz. for that they 
were vrged to teſtiſie of their fellowes , aſwell as of their owne 
«tons, whereof they were interrogated. 

But an example of William Thorpe, who is ſaid by) m__ to 
Ee 3 aue 
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haue refuſed an oath, about i 60.yeres ſince, vpon this couſidera- 
tion amõgs others: doth moſt aptly(l thinke)take his place here, 

For when * Archbiſhop nell before whom he was conuen- 
ted, vnder pretenſe of Lollardie) offered him fauouc, if, amongs 
other matters he would be ſworneto forſake his opinions, to 
withſtand all ſuch as ſhould holdethe ſame opinions,& (in caſe 
they ſhould not be reformed) to put them vp in cuery Dioceſe, 
where he came vnto the Biſhops:he refuſed this fauour vpon a- 
ny ſuch condition: becauſe, he would not (as he layd)become encry 
Biſhops eſpie, and Summoner of all England: nor giue ſuch offence, 
as to be accounted to haue forſaken the trueth, 

In anſwer whereof, l ſay, that this was but a fauor voluntarily 
offred vnto him vpon that conditionzand that oath was none o- 
therwiſe exafted of him, not yet by lawe might be exalted. Iuſo- 
much, as no man is(by law)bound to make any ſuch promiſe ot 
to enter into ſuch a courſe. Againe,there was no ſpeciall opin on 
in particularitie charged him , which he ſhould be — 
to fotſake, & ſhould detect others ofzexcept he ſhould be bound 
to forſake all that he had learned in Scripture concegning the 
feare & ſervice of God, and therefore it is nothing like vnto the 
caſe, againſt which, wee doc here argue. For thoſe /nnonator:, 
which were authours of this opinion,had particular articles con- 
cerning their owne , and others attrons, treaties and concluſions 
obiected vnto them: which were alſo aſote · hand conueniently 
(though not in euety neceſſatie particular) knowen , and dis- 
couered afore vnto the Mag iſtrates. vnto which (albeit after 
many tergiuetſations, and much a doe) they anſwered at laſt in 
the Starre. chamber ypon their oathes that which touched their 
owne facts only: yet vnto no more thereof would they anſwer, 
then they preſuppoſed & gatheredto be afore knowen, ſufhci- 
ent for their conuicdion, though they ſhould haue concealed it. 
But whatother company they had, thẽ thoſe who were defen- 
dants at that time, or in whoſe houſes ſuch Symodes, and treatier 
were held; they pretended themſelues bound in conſcience,not 
to anſwete. And yet the ladget of the land, twiſe, ot thriſe ouer- 
ruled it, and ſignified ſo much vnder their hands; that( by laue) 
they ought,and were bound, to anſwere the /nterrog atories pte- 
ferred concerning ech oftheir complices and partakers. 
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Ie may be, that the Note-gatherer allo by one of his quotatiõs, 


meant to enforce * Tindalls authotitie againſt vs, in this behalfe. * — re- 
For he writeth, that if a wicked [udge ale him that hath ſworne,of — — 


things hurt full to lus nerghtour and agamſt the lone that is in ¶ brift: 
then he muſt repent that he hath ſworne, but not ſine againe to ful« 
fill his oath, | make no doubt, nor do gaineſay it, but if mine an- 
ſwer ſhalbe, both againſt the lowe that is in Chriſl. & alſo to my 
eng bb or lust full: that an oath cannot tie me, to anſu er iu ſuch a 
cale; yet if Tindall thought, y u hatſoeuer oy bring puniſh ẽt 
vpon my neighbor is of that nature:then mult he giue me leaue 
to doubt of the ſoundnes of his judgement herein no leſſe then, 
the Nete-gatberer himſelſe will do vpon the pointes afore tou- 
ched; and many other conteined in Tindalet workes; and no 
leſſe then hee will doe vpon the Khemiſhnote agreeing wholly 
with Tindall here, and touched by me afore. 

He ſeeketh alſoto ouerthrowe (how beit but generall oathes, 
which none defends) by cõpating them to the doings of Lang- 
land ſometimes Biſhop of Lincolne, againſt whom he moſt bit- 
terly inueieth,for — — childten( by oath)to accuſe their 
* &c.of hereſie: whereof ſome(he ſaietli) choſe rather to 

ce ſotſworne: and bringeth Maſter Foxe his condemnation 
thereof. But I geſſe what it is which chiefly pincheth the man 
in this ſort : belike, becauſe certaine of his Clients whome hee 
would patronize ; were lately required to diſcoucrtheir com- 
plices in their diſclimarie aſſemblies. 

I can eaſily yeelde, that where great preſumption or perill of 
periurie is, ratherthen a man wil diſcouer a trueth , that there, 
and vnto ſuch , it is no good diſcretion to miniſter an oath, but 
eſpecially againſt the life of thoſe, who attaine ſo neere vnto vs 
in proximitie of blood, or other no leſſe ſtrong affection. Fot the 
cial law ſaith. Filius nd torqurtur in caput patrus a child ought not 
tobe torturedin a point of petill, vnto his fathers life , And the 
likereaſon,which is in torture, may by ſome perhaps)be thoght 
to be alſo in an oth. againſt his fathers liſe. But we may not make 
this a general docttine; as if in no caſe wharſoeuer a childe, ot 
ſuch le might be examined in a point cap#tallto his father &c. 
For if the matter do concerne treaſon againſt the Prince, ot the 
common wealth; I make no doubt, but — man may, & cught 
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to be tortured ,cuen againſt His nataral father, and others, howe 
neere ſoeuet. But if this be lawful for treaſom againſt man, much 
more then, for that which is hereſie indeede being no leſſe then 
treaſon agaiaſt the dune mateſtie of Gad hi nſelfe, who is King 
of kings,and Lord of all lords, Thus farre touching theirrea- 
ſons, and allegations from dwinitie and drarnes, 

So that al their obiections being refuted, I will nowe preſſe 
them in this point, but with one pregaitplace out of * Lexrticus; 
which is alſo handled more fully by me inthe 11. chapter ofthis 
third part, viz, /f any hne [nned,that is, if he haus heard the vorce 
o an oth, and he can be a witner whether he hath ſeene,or knowen of” 
it. if he do not witer it he ſhal beare bus iniquity, But theſe(of whom 
we ſpeake) haue heard the voice, and forme of the oath, haue bene 
adinredinGod, and in her Maieſties name; and by authoritie 
charged andrecharged, and they canbeare witneſſe, for they haze 
ſeene and uo the matters (whereotthe charge is, as themſelues 
do confeſſc)and yet they will not vtter them in particular, but 
obſtinitly, without any good ground (as may appeare) do per- 
fiſt in refulall: and therfore they do groſly ſi, and ſhall leare their 
owne imiquity, indiſtinctly; wherher the matters to be vttered be 
comendable in their btethtẽ, or not; & whether they ſhal (chere · 
by) be brought into trouble, & vnto puniſhment, or otherwiſe, 

Much might be alledged out of the common lame, and fatures 
to proue thereby, the la full exacting ofa neceſſary oath, fot diſ- 
coucry of our chriſtian neighbors crimes and offencetzaſwel ſuch 
of them, as be but mala quia prohibits; as thoſe which in their 
o ane nature be euill, and be rherefore forbidden, 

As that gramd ſurres at Aſſiſes, & Seſſions are vrged by oath to 
enquire ł preſent treaſonr, murders, & other felonies breach of the 
peace, violation of ſundry [ares & ſfatutet, common Nuſances Cc. 

That if a*rrhingman,chc,refuſe to male preſentment the ſteward 
of the Leete may amerce him : Aud in an attion of debt brought he 
ſhallnot wage bus lawe, wpon that amercement, 

That by a Statute, chrefe conſtablet ami bailifer were to gine e- 
midence von their oathes , touching wnlawfull retainers within the 
precuntt of their offices : and vpon concealement, were to be puniſved, 
with ſuch like a great number, 


But becauſe the [nnonators Who are nowe the moſt — all 
detcnders 
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de fenders of this opini6,both by argument & piactiſe, do make 


no accoũt at al of any bamanre laren whenſocucrthey liſt ro fan- 

fie vnto themſelues a cõdemnation & contratiety of ſuch lax es 

vnto the word of God, as in this caſe they doe: therefore 1 will 
no further trouble my ſelſe, ot the Reader, in that courle, 
CHAP, XV. 

Their argument: are anſwered, that condemne the miniſtring & ta- 
king of an oath as vnlawful, becauſe they haue not diit inf nom. 
ledge ginen vnto them of enery particular before the taking of ity 

Cube likg courſeſ by examples his approoued lan full, and godly. 

-, "FA Notherchalzge ot theirs, made vnto the maner 
of proceeding againſt crimes in Eccleſtatticall 
courts(& cõcurring with the very teder of the oth) 
is: for that they are vrged ita take the oth to anſwer 
truly before ſight and periſall, of the articles & In- 
terrogatories by the had; whereby they might haue 
ſbecial and dit inft knowledge of enery particular thereinconteined, 

The cauſe why this exception is by them taken is not for that 
al ſuchrefuſers do purpoſe to take the oth, when they ſhall haue 
ſcene the articles; — if they ſhall finde them to be ſuch as they 
thinke eithet cannot be proued(in caſe they ſhal deny them) or 
to beof that ſott, as they can eaſily wade through wich thẽ: then 
lome of the (hetetofore)haue not ſtuck, not made any bones to 
take their oths, whatſoeuer they wil do now, And therfore cer- 
taine ofthe will not ſo much, as promiſe þy their word to take 
eth to anſwer the after petuſal. So that it may appeare, this is but 

a quarrell picked by them, (ot purpoſe to aduerniſe their compi i- 

cer how fat they allo may be touched) rather then that there is 

any ſerious matter of ſcruple herein, which they ſtand vpon, 
dome ofthe cauſes why it is not thought couenient(by thoſe 
that be in awthoritie) to let them al ways know the ſeuetal parti- 
cularities aforchand, & ſo to leaue it in their liberty either to re- 
fuſe, ot to take oath afterward to anſwete them; are ſufficient, 

and weighty , One is, becauſe it is ſometimes impoſſible in i 

ſelfe; forthat one Jaterrogatorie often riſeth of an other, eſpe- 

cially where a man anſwereth affirmatiuely : ſo that the oathe 
cannot conueniently be in ech caſe reſtrained vnto ſuch ofthe, 
a ate ſer downe afore; ſeeing neceſſatie occalion of circũſtance 

miniſtred, 


* 
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miniſtred, may leade vnto a further examination. Another is. be- 
cauſe (as ſome of them haue done when this fauour hath beene 
ſhewed) they vſe it but as a meanes, to inſtruct their confede- 
rates for concealing, or diſguiſing of the trueth : which may ap- 
pzare, forthac after peruſall , they themſelues remaine as obſſi- 
nate in tefuſall, as they were before, 

And albeit no lawe (that | knowe) doth of neceſſitie require 
articles to be ſhewed tothem, at ſuch proceeding , before they 
reſolue, whether they will take the —— or not: yet if any will 
ſweare (afote) but thus; that he will peruſe them, and after hee 
hath peruſed them, he wil then take the oath, directly, and true - 
ly to anſwete them, ſo far as by law he is bound: aſſuredly then, 
the ſight of them afotehand neither hath bin, not will(I thinke) 
at any time hereafter be denied vnto any, in ſuch a caſe. 

Some reaſons I haue heard to haue bythe bin vſed, to proue 
it yngodly, It is thus writzen in the Promerbs, He that anſirereth 
a matter before he heave it it ts folly, and ſhame to him. Much more 
then (lay they )is it folh, to / to anſwere a matter, before a 
man heate ic. In very deed, it is not poſſible directly to anſirere 
any matter, before a man heare it, and know hat it is. But the 
meaning of the holy Ghoſt there, is to taxe ſuch; as vpon a pre- 
tence, ot for oſtentat ion of pregnancie of wit, and quicknes of 
conceipt, or vpon ſome other raſhnes; will take ypon them to 
vndetſtand a matter and to anſwer toit,before halſe the tale, and 
materiall points of iche opened vntothem. Whereupon groſſe- 
ly/ofttimes)miltaking the whole matter ſuch a man is ſhamed, 
and folly is alſo iuſtly unputed vnto him ſor it. 

Beſides; this their collection hereofis out of the rule, that is in 
controuetſie, and practiſe, For there are neuet any {worn to an- 
ſioer a matter before they heare it. Bui( indeed) they take an oath 
(aforchand)to anſwer the matrer truely , when they (hall come 
to their examination : and then they do heare al the marters ob- 
iected, before they neede make anſwere vnto them. 

The grand Engqueits do take alike, yet a lawful oth; whichis, 


| that they ſbal diligeniij enquire and truly preſent al offender: agamſt 


any ſuch point, as ſbalbe ginen vnto them in charge, which charge is 
giuen, after their oath is taken. 
Their next reaſon is, that for a man to talę an oth;without a ſwre 


N 
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perſwaſion that it tend: th to g lorify God, and to further his brethrew, Rea 


lune: becauſe whatſoener is not of faith, is ſane, And that this vath 
u ſuch. for that a man knoweth not what the matter ts , whereof hee 
taheth his oath, 

Herein,the a/«mption is to be denied, & profyilegiſme or reaſon, 
which is brought to prooue it:for ic is of, and ail» according to 
euery honeſt mans faith to beleeue himſelt bound in conſerence, 
to obey the poi tac lawes of his country ( which require him to 
take ſuch othe) ſo they be not contrary to Geds commandement, 

And albeit cuery particular neither is vied to bee, nor yet is 
meet, not (indeed oft times) c an be aforchand declared, which is 
requiſit to be asked of him. as one queſti6 wil grow of another: 
neuertheles, the general headi ate ſignified & opened vnto him. 
and it is withal declared, that he ſhal but anſu ere matters of his 
own fact. ot knawledge:that they touch neither his Ae, nor limme, 
& that(if he think good) he may challenge any of thẽ at the ume 
of his examma*19,a5 not being bound by law to anſwer them, & 
he (hal therein (if la do not bind him) be allowed to tefuſe. For 
the [ndges of ech court are appointed to yeeld vnto euety man 
indifferent laſtice, accotding to law, Sothat the examinate may 
haue as ſure perſwaſion hereof by this courſe : as if euery parti- 
cular were read vnto them. 

Their third reaſon is:that this kinde of oathe is infinite, and ther- 
fore a ſnare to a mani conſcience, and not likg the oath that e Abra- 


bam aus to his ſernant, * Gen.24 
Though it be not like in this point, bicauſe that was but apro- {0 


miſe to do one particular matter, whereas in our caſe, the oath, 
albeit at the taking of it to anſwer, it be promiſſorce;yer the per- 
formance of it is aſertory,by telling the trueth ofmarrers, either 
— preſent : neuertheles ſuch diſſimilitude doth not hinder, 

at that this may be no leſſe lawfull , then that promiſſorie oathe 
Was, which Abraham made Eleazar his ſeruant to take. 

There is none taste net in it: for it is not general, either con- 
cerning his owne, or other mens thoughts wordi, er workes,as vet 
vnrruly &flanderouſly is(by ſome)giuen forth: but it hath ſuffi- 
cient certainty, vpõ the certain reference ynto articles afore ex- 
hibited; which allo are thẽ dec lated, to contain particular didu- 
cing,& laying forth of ſuch,& ſuch eſpeciall miſdemeanors, with 
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2s Apologie f certaines Chad.rs, 
ſome oftheir pertinent circuſtances. of time perſon place & maner, 

Their fourth & laſt ubiectiõ that a ma ought to ſvcate, the 
Lord liueth in righteonſnes,on ind em, & in truth. This mo/gemet, 
& diſcretion(they lay they cant ot vſe in ſuch ſwearing bic auſe 
they knowe not euety particular afore · haud, whercunto they 
mult auſweie. And chis obiection is alſopropounded and cnfore 
ced by the Treatiſoar. But (fit be well weighed) it is achildiſh 
fallacre,of the rgnorarce of the Elenche ; by want of duc diſtincti- 

on of times, For by teaſon the matters ate many; and the ar- 
ticles oftentimes long (bel:des ſundry other inconueniences, & 
inhnitic oftrouble, which wouldels growe vnto the /woges) tis 
therefore meet, chat the deſendant be exa ined apart, at tome 
lealurable times. and out of the come. In whichreſpcct, though 
the oath be given openly in Court, yet the very exammation is 
diſpatched afterward , by the examiner : and then it is acknows 
ledged before a Junge, as in diuers Courts temporal is viuall, ia 

like caſes of Arricles or [nterrogatories, 

The ſudgemẽ i ſpoken of there by the Prphet) that ought to be 
vſeds is not to be referred only to the very attion of the oth, when 
we take it corporally:butit is Cecily meant of the aduiſed matu- 
rity, & cõſidetatiõ that we ought to vſeʒ in j depsſirrons & ſeiting 
downe of our anſwers.ſothat 5 not knowing of eueiy particular, 
when by och we only promiſe to anſwer truly at) time of cur ex- 
anmation,doth no way impeach or hinder the ien, which 
is meete, and required to be vſed, in out anſwering: at what time, 
we may conſider fully & deliberately, of cuety particular point. 

That this is a true & no forced ſenle ofthe place. may be alſo 
gathered by the laſt point, required there by the prephet vnto an 
oth. vi. chat we ſweare in truth. for in thevery atlion of taking the 
cath,that truth there meant, cannot be ved:bur mult be (hewed 
by che vpright and faithful anſwering, at the time of th: exi- 
nation;yea though the examinate know them all ſo well, as that 
he had them without booke, becauſe, as he that giuech the oth, 
doth but charge; ſo by the teceiuing of the oath, a man doth but 
promiſe to ant were traly, afterwards. And a promiſe doth nc ichet 
affirme not deny the trueth of a matter 2: but is co be made a true 
vome and promiſe,by che duc performance of it, according as tac 
ptomiſe runacth , and it is truely tut ant. 
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It may be, that one of the Nete-gatherers quotatiõs out of Time 
dall, was by him ſet downe to entorce alſo this point; namely 


where he thus wrizeth:/f lunge put a man to an oath that be ſhall ' Tinddlio reſp 
1b. Mon 


anſrer to al. tbat he ſhalbe demanded of, he ought torefuſe, Is it any pag. geg. 


marucl that he w hich hol deth a little afore hat no ladge onght to 
make a man ſo care againſt his will in any caſe ; ſhoulde allo interie 
thereupon,that ſuch a gemerad/ auh as this he ſpeaketh of, whuch 
no law or practiſe (hmply)requircth , neede not be taken? Bat 
what is this to the te fuſall of oathe, when it is not generall,bur te- 
ſtrained ynto certaine articles and points;the heads whereof are 
alſo opened afore vnto him, who is to ſweare? or what ferueth 
n, to iuſtiſie a refuſal;for that the defendant may not fuſt peruſe 
eue: y luterrogatorie partic ularly before he will relglue whether 
he wil take the oath, or refuſe it? 

The Treatiſor alto alledgeth (tothis point eſpecially as Iga- 


ther)a ſaying of ſoh Lambert Martyr in his * anſwer ynto the 41. . 
article miniſtred vnto him : The fault which (in this behalfe) hle 


findeth,is; for that a manu charged by verine of the contents of the 
Enangely,to make true relation of all that they ſhal demand of him he 
not hnowing what they will dem and, neither whether is be lawful, for 
to ſew them the trueth of them demand; or no: for ſuch things there 
be that are not lam ful to le ſbewed. This he exempliſieth thus : as if 
(faith he) [wer e accuſedof fornication , and noxe could be found in 
me, if then they ſhonld require me to ſweare to bewray any other, that 
I haue knoven to oſſend in that wice; I ſuppoſe it were expedient che. 
not to follow their will ce, He alſo further findeth fault with ſuch 
ludges for that ſometimes not ling by any due proofe that ſuch as 
baue to d af them are ewpable;yer will enforce them by as otb to 
detetl ihemſeluc tus opening before ibem ther hearty, 

For anſuet heteũto:Fuſtthere is none that defendeth any ſuch 
fenerall exacting of an otli,to anſwer hatſoeuer ſhal be demã- 
ded.Befids, what is here any way ſounding to the condẽnation of 
miſting an oth for anſwering to particular [nterrogatories.tous | 
ching certain knowe points, opened before to f pariy?Seconds 
ly.the iudgement of L ert, that a man is not boiid( indiſtinctly) 
to bewray « hõſoeuet hee knoweth to haue offended, is alſo al- 
lowable. Fot a man being ſo generally asked, is not boũd( by any 
la chat l know) to take oth. to be ray wharſocuer he knowes, 

Ff 2 touching 
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touching al other mens faules;ſo they be meerely ſecret, not ma- 
nifelted at al abroad, not bringing any ſcand il ot appatant dan- 
ger, either to the church ot common weale, or vnto the ſoules of a 
multitude, & hetrcoſ he may & oughiſ in chatitie)pte ſumeʒthat 
the offendots be repentave. Thudly, I take this iudgemẽ̃t alſoto 
be very ſound boch ia duumi and lam that a man may not be 
vrged in any humane court, to diſcloſe what hee thinketh # h 
beart:vnles by word or deed, it be come vnto ſome overt Ate, 
For if it come ſo far, thete may be then ſundrie oc caſions, why a 
man ſhould be examined, hat he thinketh or belecueth. As ifa 
man wilalledge indicia ſomething & deſite it to be admitted 
which ought ſo to be, in caſe he propound it bona fie, & not ca- 
lumniouſly : che /#4ge may here vrge him, to declare by his ork; 
whether he beleeueth the ſaid mattet to be true. & that he thin- 
keth it may be prooued, Likewiſe, he that ſhall be detected to 
haue ſpoken like an Atheiſt; or an Heretike againſt God, may be 
examined ypon his oath touching his beleefe. neither is the be- 
wraying of himſclfe herein, capital vnto him, vnles he (hall wil 
fully perſiſt in his error, and blaſphemy. and therefore I thinke, 
that by the lawes and policie of thisrealme , it is other wiſe ina 
perſon, which hath once abewed, & is againe re/apſed.& that he 
ought not to be examined by oath, ing his hereſies by him 
vetered and holden. becauſe if he beconuinced to haue relapſed; 
he ought(by lawe) tobe burned,notwithſtanding he [hall then 
againe prerend reuocation of his errorand hearty repentance, 
Out of this anſwere of Lamberti vnto that article; I obſerue, 
that the Treatiſeur (in my copie atleaſt) hath ſome what chan- 
ged theſe words, viz, and none conld be in me, if then they 
ſhouldrequire me, &c. for infteede of if then, hee bath put thele, 
Viz. or of : becauſe he would not haue them ſound any way, 45 
if Lauber meant, that aman might bee ſwotne touching the 
crime of fornication i to himſelfe ; albeit hee were not 
bound to bewray all others, whome he knewe to haue offended 
that way. Beſides. by Lamberti ſaid anſwet it appeareth,that he 
thought, Magiſtratet might cauſe ſubiects to [weare(chough a- 
gainſt their wils) & that — ate bound to obey them therein: 
which he exemplifieth by that which Salomon might haue done 
with the two women, which contended about che childe; if 


otherwiſe 
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othetwiſe he could not haue found out the ttueth thereof. And 
he concludeth his apſwere to that article thus:viz, that he thin- 
hethit lam ful at the commandement of a Indge to take anoath to 
ſay the trueth : ſpectrally if the [ndge require it dnely , and in lawful 
riß. whereby we ſee Tyndals iudgement by Lambert to be con- 
trolled, whcre he writech abſolutely; that ao Judge onght to mate 
a man ſweare againſt his will, Laltly, Lambert there concludeth, 
that a [ndge may canſe a man to make an aath in any other caſe con- 
wentent , and that alſo for purgation of infamie ,aphen any infamie is 
lawfully lade againſt 4 man. do that the Treatiſour himſelfe, who 
condemneth all ſuch oathes of clearing, as a gatiom poyſenfoll, 
for that they may induce periurieʒ is by thischis owne allegation, 
(which he may notrefuſc)well confuted. 
The Notegatherer auoucheth allo three examples, where 
men were proceeded with, for matter of pretended hereſſeʒ and 
— had a copy ofthe Articles deliuered vnto them. Bur he tel- 
eth not, whether they were afore that, or afterwarde ſworne. 
But howſocuer ſome werethen thought good tobe proceeded 
with;yet cannot this prooue, that it was holden to be vnlawfull, 
to doe otherwiſe. Fot I haue alſo knowen the like fauour vſed, 
ynto ſundry pretending ſcruple in this point: who (in very deed) 
little deſerued it: for they were neuet the neerer afterward, to 
make oath to anſwere them. 
The equitie of this proceeding , yea farre aboue the lawfull 
practiſe of court on the other fide the ſea,in their proceeding a- 
gainſt crimes(cuen capirall)by the courſe of the Cimi/lawes may 
appeare; by comparing of them in ſome points together, 
They haue there,two Proceſſes in molt crminall matters: the 
firſt is calledyroceſſus informatiuui, V hich conteinech al the Indi- 
cia, ot the Emideces, preſumptions, & ſayings ofthoſe, which can 
teltifie 2painſt the partie exquired of. Theſe be taken aforchand 
for the pruate inſtruction of the Iadęe, euen in the abſence of the 
Nie, & ſerue ſor to ground his Equi ie. The other,is y very Pro- 
Ceſſe criminal or panitine, whereunto the partic conuented is to * Conrad.fol, 
anſwere: and teſembleth much our Incitementi at the common —— 
lawe, which mditing in France, they call maling a mans Proceſſe. e lo- 
Nowe it is by 'a general cuſtome obſeruedſ here the Cin nu 18. * 
ane in that behalfe bath place) that the ſuppoſed delinquent is — — 
Ff ; interrogated 
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interregated, and examined; aud the witneſſer alſo (after pro dull io 
in his preſence) ate againe vpon their oaths repeated, in the po- 
ceſſe punitine:befote the partie may haue a copy of the ud ces 
and preſump: ions, that were taken againlt himzvpon the pro- 
ceſſe info matine. And it is teltified ; that the Iudge ſhould doe 
ewl,ithe ſhou!d otherwiſc obſetue it. For * that whic h hath recei. 
ned interpretation, & approbuton of equitie by continual practiſe, 
& long cutlome;ought not by any ſingulat pe iſon, to be chãged. 

The reaſon of chis courſe by them holden is weightie : For 
* otherwiſe by the publication and copies of the Preceſſe Infor. 
matiue giuen vp vato them; the — delianquents( being in- 
ſtcuſted thereby, hat Eundence is to be vſed and giuen againſt 
them) night, and by lig elihood, would for theit owne ſaſegard) 
practiſe with the witneſſes; and either withdrawe them cleane 
away, or cls ſuborne,and corrmrihem. 

This Proceſſe informarme;1 meane the particular points of the 
enidence and pteſumptions (yea and ſometimes allo the witneſſes 
na nes, that can teſtiſie, & may be vſed) in the court of Commyſi. 
on, and in ordmarie courts eccleſtaſlicall ate inſerted into, and con- 
teined in the Articles obiected. Nowe aſſoone as the conuented 
partie hath anſwered the Arrieletʒ in this Realme (of courſe) he 
is, if he wil, to haue a copy deliueredʒ both of them, and of his an- 
ſwers made vnto them before any witneſſes be called, or vſed: al- 
beit indeede) great inconueuience of ſubormatom for aucyding 
puniſhinent) might thereby happen, and be occaſioned. So litle 
cauſe haue theſe men to complaiac, of any rigorous or {tit 
courſe vſed rowards them: as by the example of the general 
cuſlome of the world abroad, might be folowed. Neici-r haue 
they any cauſe to complaine hereof, as of a thing v: for 
not hauing (other then a generall knowlegdge)ofthe matters a- 
gainſt them, before they doc fweare, 

If that Can be obicted;vriz.e front ei illa capitu'16e 
guibus fnerit mquirendis vr facultatem habeat ſeipſa m di vd] 
anſwer;that in eccleſiaſtical courts of this tealme, this is ob!crued, 
euen before the oath is teadered+& after the partic hath anſwe- 
red. he hath a copynot only ofthe heads of the mattets obieted; 
but of euery particulatalſo. Howbeit this Canon 41% nguiſherh 
not at what ume theſe are to be opened vnto him: orhecwile, - 
then 
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then when hee is to vſe his defence: which (commonly) is after 
the witneſſes be pub/iſbed: when as he chalengech and excepteth 
againſt the it ſayings or perſons, 

Butifthe Cu lau be allo vrged(tothis point) which'requi- Han 
reth copies mdrcro/1m of the inducementi, ot entdences to be giuẽ —— 
to defendants: I an{wer, that it is but before he is tertared; that — 
he may haue opportunitic to anſwete, and to auoyde ſuch pre- 
ſumptiont, befote he ſuſteine ſo irrevocable a dammage: which 
reaſon hath no place in that matter, which we nowe handle. 

Be ſides, this rule hath many limitations, or excepted caſes: Fot 
firſt it ꝰ is otherwiſe, when the partic enquired of, or accnſed, was * Comreg. h 
afote that time of euil fame. Secondly. x hen acey of them, is not — 
deſited by the defendant. Thirdly , when hee purpoſeth no de- 
fence, but onely would labour to prooue the [ndiciato be falſe, 

Fourthly, when the procecding is by Enquirie, accord ng to the 
fourme of ſome ſlatute. Vifthly, where there may be probable 
teare,that the witneſſes ſhal thereby be hutt, ot preiudiced. Sixt- 
ly,vhi© the crime is notorions, Seuen:hly, hen the proceeding is 
of meere office. Eightly, when the defendant vatieth & faultreih in 
his anſwers, Laſtly,wh& he aforerefuled to anſwer to Y /nterro- 
g$-tories, By all which we ſee, both] the ſaid rule is robe vndet- 
ltood of deliuering coprer,after publication of witneſſes, & not be- 
forethe defendirs firſt examination: & allo, q ſuch diſobediẽt per- 
ſons, as refuſe to anſwer f [nterrogatories as they ought (though 
they were not proceeded with of Office) yet are by law debarred, 
from having copies of any neceſſitie, otherwiſe then of curtehie, 
Andif the oath to be taken were ſo generallas they pretend, 
whereas it i indeed by way of reference) very particular, & cer- 
tameryet they might finde examples for approving of the equitie 
of oaths more general then this;both in the lawes ofghe Realme, 
& inthe word e God: wherof al the particularities neither at the 
taking of ic were, nor could be tndged of, aforc the oath taken. 
Fuſt. at the comon aw is net the oath of I ort in the grand Eu- 
queſt It al Seſſions, & ien to erqume, & preſent al within that ſore, 0 
that be culpable of breach of any the Lewes & fluter whichihey 
ſhall haue in charge (aſterwatd to be giuen: ) as latge, yea and a 
more general oath, then to ſweare to anſw er halſe a dozen, or a 
dozc ar ticien ot interrog atories remaining afote in court, preferredꝰ. 
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1 ag ainſt Coroner: ſhall 

all the Bailifes ſweare,that they ſhal well, and fanhfully do that, 
which they ſaall haue in charge by the king and buy Counſell, and ſhal 
conceale nothing of it, 

i. Acc a. ca.. Juſtices of Pcace(by an old* Ratute of Richard the ſecond)are 
to be ſrorne ,duely,and without fawour, to keepe; and put in executs- 
on al the ſtatutes and ordrzances, touching 1 Office. 

The like oath,and ſomewhat more generallis appointed ynto 

a them by alater ſtatute, to be taken; viz, that they ſhall keepe al 
ſtatutes mad: and to be made. 

The oath eſtabliſhed tobe taken by great Officer: of the State 
and of [»ſtice (vpon another occaſion afore alleaged) is alto of 

Ar,. preater generalitie. For itis* enacted. that great Officers about the 
— , and in his courts of Iuſticr, ſhall from time to time formar de be 
ſworne(when thy ſhalbe put in office to keepe and mainte me the pn- 
wiledger,and franchiſes of holy Church, and the points of the great 
Charter, and the Charter of the Foreſt, and all other ſtatutet, with- 
out breaking am point. 

The oath appointed by the nowe repealed ſtatute againſt he- 
reſie was very general: and yet that point, thought agreeable 
ynough, to equnie, for this was not any ground of the repealing 

a. ofit.Byit was determined that the elor,Treaſourer, [nſt:- 
cet of the one Bench, and of the other, [uſtices of Peace, Maior 5, and 
Bailife: of cities c tonnes, al other Officer; baning gonernance of 
people, ſhould make an oath;to put their whole power and diligence to 
dettroy a maner of hereſie t and errors c. and to aſſiſt the Ordi- 
naries, and their Commuſſaries : and them fanour and maintcine, 
when they ſhalbe required. 

The circumſtance of tim=(inthatthe oathis tendered before 
the defendant hath particularly peruſed the Articles, or Interro- 
gatories)is ſufficiently iuſtiſied bythe like general practiſe inthe 
Starre chamber, and Chancerie ; and in exammations criminal 
made by other Judges and Magiſtratos. In all which, the oath 
(as Iam credibly informed)is taken, before the examinates haue 
any copy, or may peruſe the /x:erregatories, where written Ja- 
terrogatories be vled: and where they ate not written, there is no 
poſſibilitie of knowing all (particularly that ſhalbe demaunded; 
inſomuch as one queltion(neceflanly)riſerh ypon the * 

* 
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that ſhall bee made to the former. 
I reade a report of the Canon la we, where in an" action of 11. 
debt brought ag amſt the huzband, and his wife for the wines debt be- 
fore the conerture; the woman without the hutband could not be ſuf- 
fered to wage her lame. And is not this oath of the husbandspart 
(though lawfull) as farre from that aſſwed perſwaſion of the 
very trueth thereot : and is there not as great want of the huſe 
bands certaine iwdgement herein, as when an oath is taken to 
anſwere articles (in themſelues finite, and certaine) though par- 
ticularly not peruſed by him afore? For nothing cothe contrary 
can be heere ( Ithinke) alledged; ſaving that it may bee, the 
husband himſelſe had, afore the wager of laue, payde the ſaid 
debt of hue wife. 
There is a * ſtatute ( ſaith the Notegatherer) which requireth * A e 
2 copie of the Label (put vp in a court Eceleſiafticall )to be deli- 
ueted tothe defendant: and thereupon is there a writte framed, 
and put in the Regiſter, pro copia libelli deliberanda, It is very 
true which by him is alledged. the reaſon was, for that the de- 
fendants coulde not then procure prohibrtions from _—_— 
conrtes without their viewe of the Libell:which(in that reſpeR) 
was ſometime by Iudges Eccleſiaſticalldenied; and the lawe (as 
it ſeemeth) was at that time ſo taken. but if the lawe were not 
onely ſo taken, but ſo practiſed ſtill ; for m I ſhould bold ir 
more agree able to teaſon, and that it — pteuent many long 
delayes, and other great inconueniences. Neuertheleſſe, when 
one thing ſeemeth ( cautelouſly ) to bee in demaund by the 
Libell, and another thing ( in trueth ) not incident to an Eccles 
fralticall court, is vnder hand ſhot at: then, and in ſuch caſe only, 
pon apparant probabilities thereof ſhewed vnto the temporall 
Indges; it cannot be thought inconuenient for them to graunt a 
Prombition,yeathough the Libell be not viewed afore by them, 
nor coreine expreſly any matter, belonging to a tem court. 
Bur ſecing the ſtatute ſpeaketh but of a Libell; it cannot be 
extended to all ticles ot Interreg ator ies whatſocuer, miniſtted 
in a Criminall cauſe : eſpecially, where there is no likelyhood, or 
colour, but that the cauſe is meerely Eccleſiafticall: or where it 
is handled —— of Commiſſion vnder the great Seale of Eng- 
land groun dypon the ſtatute. For if her CMweſties Supreme 
Gg Rojall, 
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Reval anftoritie and power Eccleſiaſtical granted by cõmiſſion 
to others, be as highly veſted in hercrowne as is her Temporal: 
then will it bee probably gathered, both of them being in their 
ſeucrall kindes — the exerciſe of them cõmitted ouet 
to others, vndet the great ſeale; that the one ofthem is not to be 
abridged re ſtrained, or controlled by the other. 

In Scrpture, by the oath that A-. miniſtred to «Abra- 
ham, and which he tooke,appeareth; that thereby Abraham, was 
to deale well with hum, (ot as the Hebrew word is, not to deale falſy 
or lye ) unto him nor unto bus children and that he ſhould deale well 
both with him, and the whole Countrey, according to the mercie and 
kindneſſe ( there) ſpewed wnto him. which poynts be of greater 
largeneſle, and generalitie; then that all the particulars (fallin 
ynder that —2 oſſibly be fore · thought or called to — 
at the very taking of it. 

By Jacob requiring an oath of us, for confirmation of the 
ſale of hu birthright ( a thing of greater generalitie, yea & conſc- 
quence alſo,then Eſau could, or 40 then conſider )may be gathe- 
red; that an oath may be mini h every particular in- 
cluded therein, be not ſpecialy rehearfed: for this oath was ap- 
proued,and ſtood ratified. 

The like general league, and couenant, that was betwixt 
eAbimelech and eAbrahars; was alſo made, & (worne,betwixt 
Iſaac and the ſaid eAbimelech, 

And albeit, it be not directly ſet downe, that the king exacted 
an oath of the Prophet Jeremy; yet we ſind a promiſe of the ſaid 
— made(afrerthe kengsc was laid ypon him) of 

wering truely, what he aske him: yea without expteſ- 
ſing any particular matters afore- hand, hat) king would aske. 


Yet may we not therefore c the Prophet to haue done this 
without faith, or foolſbly; vnaduiſedly, ot without [wdgement. 
And it is ſure, that a godly man to haue no leſſe regard 


to perſorme what he promiſeth, & to deale truely ( when by his 
Soneraigne Prince he is in like ſort charged) then if hee were to 
anſwere it, vpon his Corpora/oath. So that we may conclude, that 
it is not ot vngodly, to take an oath: that we wil performe 
ſome ſuch matter, whereof euery is notafore-hand, ot 
— — — vnto vs; or then can bee called to 
minde ot ng —. 1 
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CHAP. XVI. 


- That after the partie hath anſwered vpon his oath, it ts neither unnſu- 


all, vnd ful. nor ungodly; to ſeeke to connnce him by witneſſes, or 
other trial if be ———ů—— — fall 
traeth : and ſomewhat alſo in approbation of Canonicall purga- 
tions, with anſwere to the Treatiſours obiethons againſt them. 
22 Heir next exception ( ſer out afore in this order 
to be ſpoken of, ) which this ſorte of men doe 

e vntothe maner of proceeding Eccleſiaſti- 

(being of a thing enſuing atter the oath 
and examination) is; for that [ndges Eccleſiaſti- 
call doe not alwayes reſt in that which is affirmed 
or denied, wpon the parties oath: but doe oft times proceede to 4 
further enquirie, by examination of wineſſes,vpen the poynt1 denied 
by the partie. 

8 A — might iuſtly maruell, what ſhould mooue them thus 
to tequire all other men tothinke ſo well of their ſingle oathes, 
(and eſpecially in their owne cauſe)as if they had ſome indigni- 
ticoffered ynto them, onely becauſe their owne ſingle oathes 
are nozperfitly beleeued; but that proofes ( by witneſſes ) are 
aſtet made to conuince them, of that, which is denied by them. 

But for this they bring alſo ſome pretence ( as for the reſt of 
their opinions ) out of the Scripturet. It is aid inthe Epiſtle to 

"the Hebrewes : that an oath for confirmetion is emongit men, an Ich G ug. 
ende 1 ſtrife. Whereupon they gather , that whatloeuer they 
ſhall deliver vpon their oathes,it ought to be finall & perempto- 
tie, to conclude the cauſe of neceſſitie, without any more adoe. 

de vſe of the oath, which is in that place ſpoken of, 

(eſpecially and moſt properly) appliable, to two kindes of 
oathe;, The firſt is an oath Promiſſorie, when ( for more aſſu- 
rance of the promiſe to bee kept) the parties agree, that it 
ſhall bee taken, which thing is argued by the circumſtance of 
the place, as being brought to prooue the certaintie of the Pro- 
miſſorie oath, which God made vnto Abraham: and alſo by 
the word of Confirmation there vſed. Secondly, this place ha 

vſe very pro rly allo, in an at Decyſorie + when * as either + azo.in tum. 

one or the other of the parties is contented, to put the * 
Matter that is in variance, vpon his aduerſaries one oath: 
Gg 2 which 
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which if he thereupon ſhall take, it maketh an end of the whole 
ſuite and ſtriſr. For in this caſe, he that ſo offered it, ſnall not bee 
permitted to vic any contrarie proofes afterwards : becauſe hee 
made choiſe to haue the whole cauſe in vatiance betwixt them, 
compoſed in that ſorte, 

It may alſo trucly be anſwered to that place, that an oath in- 
definitely taken; is ( in deede) a meanes pronided, and tending 
to make ende of all ftrifes amongſt men: but not that in cueiy 
cauſe and matter whatſocuer,one mans ſingle oath ſhould ther- 
fore be ſufficient, becauſe many abſurdities would follow of ſuch 
an interpretation,as — a mans oath in his owne cauſe, 
ſhould be as good and forcible; as any other two mens oathes 
touching the ſame matter, But the law ſaith: dm vn lum 
nullins, One ſmgalar depoſition, though of a witneſſe ( who is not 
intereſſed in the cauſe, and therefore the more indifferent) is 
not to be taken for a full ptooſe. Then howe much leſſe ſhould 
the parties oath ( whom the lawe preſumes to be partial! in his 
owne cauſe) be admitted for a concludent ptooſe, eſpecially to 
his owne clearing or benefite? 

Beſides, if ſuch their interpretation of that place ſhould be fol. 

lowed;then were this place cõtraty. to ſundry other places in the 

No · Scripture; which «© b/aſphemie to imagine. For one witneſſe ſpall 
not teſlifie ag ainſt a perſon to cauſe him to die but witneſſes, thertoie 

moe then one. And by conſequence,a mans owne witneſle (in 

* Dex-17-94. his owne behalſe) is not ſufficient, «At the month of two or 
three witneſſes, ſhall be that is worthy of death, die: but at the month 

Dea. vg of ane witneſſe , he ſhall not die. Againe : | One witneſſe ſhall not 
ſe againſt a man for aſſe, or er for am fant 

3 c offendeth in: — — La 

« Mart.s8.v.16, of three witneſſer ſbal enery word be eftabliſked, * Like-wiſc inthe 
Goſpel: by the mouth of two or three witneſſes cuery word may be con- 

daha 8.9.17, firmed. Furthermore, it i 5 written ( ſaith Chriſt) in your law that 
«4.Cor.13.v.1. the teftimonic of two men is true, Moreouet, S. Pal ſaith: m the 
7 Hehn. mouth of two or three witneſſes, ſhall enery word land. And? againe: 
be that de ſpiſeth Moſes lav, dieth without mercy ,vnder two or three 

51. Tun. f. v. us. witneſſes. And to * Teamorhie in like maner : recerne none accuſation 
. againſt an Elder or Minſter, but under two or three witneſſes. Much 
leſſe chen (of any neceſſitic ) ſhall a mans one a" 2 

imſclte, 
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himſclfe, and for his owne benefite or clearing, be received for 

an vndoubted trueth, The blinde Phariſees could ſee ſo much; 

that ic was abſurd, for any finfull man to arrogate ſo much to 

himſelfe, that his owne witneſſe touching himſelfe, ſhould ſuf- 

fice, Therefore they ſay to Chriſt, whom they tooketo be but « ln 
man onely ; thou beareſt record of thy ſelfe, thy record is not true, 

And Chrift himſelfe fignifieththe like, for he ſaith: If I ſhowlde . loan g. 0. 
beare witneſſe of my ſelfe, my witneſſe were not true. meaning, that 

where there is no further teſfimonie for a man, then his owne: 

there is noſufhcient cauſe , that other men ſhoulde holde his 

ſpeech for true, ot reſt in it. as certeine. 

And therefore we ſeeʒ that albeit the woman, whom her huſ- 
band hath in /elowfte,is putꝭ vnto a moſt ſtrict oath (with an n- N van. 
precation and curſe) that ſbe i not defiled: yer is there (by the law . 
of God) appointed a further triall,and ſhe is alſo to drinke the cur- 
ſed water. which (by Gods ſecret operation giuing might vnto 
it) was of force, both to teueale and to puniſh her periurie(itſhe 
were forſworne) by making her ( mol! lothſomely) to rotte a 
boue the ground, being yet aliue. 

Of further inquirie and the equitie of it, after the oath taken, 
and deniall or qualifying ofthe matter by the partie: we haue 
alſo ſundry examples in the*Ciml law of the Romanes. + l.13.Cdere. 

If an oath rs by any man tonching a legacie left vnto bing e 
by a Teſtament, or of the truth of any other inſtrument ; thus oath is 
not ſo tobe reſted in: but that al may be againe renoked upon proofi, 
made ag um that cathe ; leaſt the lawes ſhoulde ſeeme to permit 4 
wan toreape benefite by buy owne wickedperinrie. 

So if the [ndge (and not the partie) doe tender and defer an oath 11, ximonendi, 
to the other partie, if by ſome publike mſtrament, (viz. matter of re- —— 
cord) or any like ſufſicrent ma ter. pro: fe may afterwards be made of 
the fa/ſh:od of ſuch 04th : it ſhall be renoked, and all that dependeth 
vpn it, The teaſon hereot® is alligned, for that the parties owne 5 Dazrenus3, 


ethe ts but a hinde of dow ful provfe. —— 
Furthermore,” if enber of the prrties ſming, doe take oath that he 7 Auth, wo 


hath nen her ginen, nor promiſed any thing to the Judge iy ifmuhin 74. ——_ 


ten moneth; ( after the ſentence ginen) it ball be prozued that herein id c Neo- 

be hath ſworne fuſly : both the giner and the taker, ſhal haue all their Tug mi t. 

eodi and lands confiſcated, and ſpall be baniſhed, So is that * law _——— 
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de boais corum, that if it happen, (and ſo fall out yponproofes 
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alſo, after an oath ĩs taken ofthe trueth ofan ſunentarie: and ( in 
reſpect ofthe proofe)is dayly practiſed. For any of the Credriors 


or Legataries, may take vpon them to , that ſomething is 
left out of the [nwentarie. Which if they doe, the beire or execu- 
tor ſhall forfeite double as much by that lawe,where(ia this be- 
halfe )it hath his — vſe. 

Yet that which in the two former examples is ſaide of puni- 
ſhing; is ſpecial vnto thoſe two caſes, & to ſuch like;as the law 
doeth( ſpecially)ſo detetmine of. Fot ( ordinarily ) the rule is, 
erward ) that 
the defendant hath depoſedfalſly in his perſonall anſweres (che 
cauſe being mouued by way of /1tigions imriſdiftion ) thereupon 
he is not to be puniſhed as a perſon*periured;but is left vnto the 
vengeance of God, to fall ypon him for it, And ſo is it vſually 
practiſed in Courtes ofthat nature. 

According vnto which lawes of enquiring, by witneſſes, after 


Imper.cit.de Pur. the defendants oathe taken; we alſo*finde the cuſtomes and ord- 
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ances ofthe great Court of the Imperial Chamber in Germany to 
be. For if a — cleare himſelfe (there) by bis oath, of am crime im- 
puted onto hum; yet may am man take hum to accuſe, and to 
prone it afterwards againſt him. Inwhich caſe (by thoſe Ordonan- 
ces) if the partie defendant happen to be conmtted, then ſhall be bee 
prniſbed, not only for the principal crime; but for hu perinrie alſo that 
he hath commuted, in denying it. This their municipall lawe, is a- 
teeable to the Cui and Canon lues, there practiſed, For (as 
2 bin touched aſote, by other occahon)a purgation ſhall not 
ſo finally cleare a man; but that if good proofes may bee ( after) 
made of the truth of the very crime it ſelfe,he ſhall be puniſhes; 
both for that fate , & for periuric alſo: & therefore an oath of 
the partie, yea, though his c6purgatoursdo ioyne with him(vp6 
their credulicies, is not final, nor can debarre further procedings, 
I had occaſion afore, to alledge out of the*Ordornances or tia- 
tutes of France(touching a corporaleathto be taken)concerning 
the number, weight,meaſure,and place(intended)for vnlading 
ofmarchandiſes,to be ſhipped out thence : & that there was no 
— or forbidden wares amongſt them, Vet ( this oathe 
notwithſtanding ) it is there further prouided, that ten 1mqw 
ſittom tobe made : am thing ſhal be found contrary to 4 » 
made by the partie t pon lus oathe; be ſhall loſe his marchand:ſe ,he is 


griencsſly 
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grienonſly to be fined , and beſides ſhall be puriſbed as a forger , called 
Falſarina, in the Cinill laves, 

By the lawes of this Rea/me,ſuch further triall is vſually 
Qiſed; and proofes are very often made to the contratie ot that, 
which the defendant hath delivered in, vpon his oathe. In the 
Court of Chancerie , ifplaintifes ſhould alwayes reſt, and might 
proceede to no further proofes, after the de hath anſwe- 
red ypon his oathe : they ſhoulde ( for the moſt parte) haue ve- 

= ſures, and ſmall reliefe ot remedie could bee given, 
x bt high ¶ vt. The like is to be thought ofthe Courtes before 
the Q eenes Connſel; eſtabliſhed in Malen and in the North parts, 
and ot the Court of Requeſts, 

In that moſt honourable Court of the Starre Chamber , the 
defendants doe not onely anſwere the Bils preferred ( vertue 
of their oathes,) but alſo vnto ſundry [nterrogatories , ſeruing to 
the like purpoſe. — after all this, it is thought neceſſatie to 
vic further proofes alſo by _— and not to — conuenient, 
to teſt onely vpon the honeſtie ahd conſcience, ofthe ſuppoſed 
delinquent. 

Beſides this practiſe and long continued cuſtome ( que eff op- 
mu. — Interpret) there be alſo ſtatutes in the very point. 

Byt 
is gue to certaine there named, to call and examine ſuch as are ſu- 
ſpefledto conceale ſuch offender; goods; and to examine them by their 
eather, and by other mes (as in diſcretion they ſhall thinks meete ) 
vpon the [hecialtie, certeintie true declaration, & knowledge of ſuch 


offender: goods or debt; owing to him : and if be ſhewe not the whole 
trueth (to bee after prooued by witneſſes, &c.) then hee forfei- 
teth double the goods concealed. * And the very like clauſe in that 3K. 
matter of Bankrwpe4,is eſtabliſhed by a ſtatute, made in her Aa- 


beſtier time. 

At the Common lawe, the [ndges doe not alwayes reſt in an 
oath of a partie; but doe ſometimes enquire further ofthe trueth 
of it; and doe puruſh him alſo for taking a falſe oath , if he be 


ſtatute of * Bankraptr in K. Henry the 8. time, authoritie * 34.HLa 


thereof conuicted. One was brought into the Court as apledge,and i PMA. 


did ſweare he might diſßend fortie ſhillings land by yeere « yet the *** 
Court refted — in this out h, but examined the mater more ſfrau- 
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did affirme that the ether might diſpend nothing and it being ſounde, 
that be could diſpe vd but twentie ſhillings by yeere , he was commuted 
to the Fleete , till he bad paid bis fine, Sothat (both by divine and 
humane lawes) we ſee neither reaſon, equitie, nor practiſe ; for 
_— (acceſlarily) to reſt in a mans anſwere made v pon his oath; 
without proceediag to the taking ofany further prootes. where. 
by, the lawfulneſſe of chat oath ( which I termed partly of m- 
gation and partly of Engquirre) is mote particularly alſo approued, 
But the Treatiſowr condemneth all Canomcall purgations , as 
contrarie vnto equitie: and therefore tetmech them 424 pur 
gations, not healthfullbut hurt ful, and pſouumg purgations, d unge- 
rouſſy gruen for pre ſeruatinet. Which if it were true, would take 
away not onely our reaſon taken from proofes which may bee 
made,cuen after the — Canonical p. g ation but alſo the oath 
which I termed partly of pargation, and partly of Enguirie, 

What his reaſons to that ſe be it will not therefore bee 
amiſſe, briefly to cõſidet: & to adde alſo fome-whar, for clearing 
of lawes and courtes Eccleſiaſtical from vniuſtice herein; and for 
the defence of the vſe of pargations,by the parties owne othe, &c, 

The concluſion which(in this behalfe) he taketh vpon _ 

ue : is,that proceeding ex to forced par gation; u har 
— — . — of th: name and ma- 
ieſtic of Almightie God, cloked and ſhadowed neuertbheleſſe, vnder 
glorious and painted gloſſes, &c. 

But he miſtaketh the matter greatly,tothinke that thoſe mat- 
ters which (inthe aforeſaid dottors ſchedule) he challengeth for 
no better then painted gloſſes, beautiful ſhewes , and fained preten- 
ſes, were by them ſet dow ne, for iultifying of pargarions: for they 
were(in deed)principally by them mentioned,to ſhewe the ne- 
ceſſitie of Enquiring by oath, and of puniſhing offenders, If 1 

thought, that in his ſetting forth of the ſtare of this queſtion,he 
fixed any force in that point for that the proceeding is ex officio: 
I woulde then remitte the Reader vnto that , which hath bene 
ſpokenthereof, in the ſecond parte. 

For proofe of [ninſtice thereby offered vnto men; hee preſſeth 
thoſe Doors with their owne maxme, uu. Nemo tenetur * ſe- 
1pſrm prodere. But why hee that is otherwile very pre ſumptine!y 
detected; ſhould not be driuen to ſhewe , and declare his 19+ 


cence 
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cencie vpon his oath, or elſe yeeldetothe deref? ( which they alſo 
adde for the true ynderſtanding thereof) he ſheweth no reaſon: 
other then that, as  gloſſe confounding the text, It wholy (he ſaith} 
deſtrozeth that rale and principle. But how can it bee veritied , that 
this principle is thereby holy deſtroyed: when as the detection 
made by fame, by denunciatiõ, ot preſentment, &. commeth from 
others, and is not a mans owne detection of himſelſeꝰ therefore 
it is not ſo much as a limitation properly : but rather a true expo- 
ſition, how that rule ought to be vndetſtood. By as good reaſon 
it might be ſaid; that becauſe a man, is not at firſt, by any courſe 
of luſtice, bound to diſcouer the very fate againſt himſelſeʒthat 
therefore,being called into queſtion, and touched by great pre- 
ſumptions, and atraigned for it; there is no luſtice to vrge him, 
to pleade either not guiltie, and ſo to lye; or elſe guiltie, and ſo 
to — himſelfe, . 

For proofe of an abuſe of Gods name and Maieſtie by pur gati- 
on: he ſayeth , to offer an oathe wnto per ſons diffamed , concerning 
their owne corrupt life; argueth a lightnes, and want of good diſcretts 
in the Magiſtrate, For that he wittung ly doeth minifler an occaſion of 
periurie. I haue ſpoken of this point ( 1 occaſion) afore: and 
cruſt the Readers wil pardon my neceſſary tepetitiõs( ſometime) 
of one matter in diuers places: conſidering the Treatiſonr vpon 
one reaſon, ſecketh very often to build many ſeuetall, & diſtinct 
concluſions, 

Firſt no man ought by any occaſion whatſoeuer, be drawen 
to goe againſt his oath, or toperiure himſelfe;a word( moſt pro- 
perly) verified in an oathe Aſertorie, ſuch as that of prrgation is, 
Secondly, it is to bee denied, that whatſoever a man ofa bad 
minde, may take for an ecca/ion to forſweare himſelfe; that ine- 
very ſuch caſe, it is /ightnes , and vndeſcretion in the Magiſtrate to 
offer an oathe, Which may appeare,by deciſerie oathes, or wagers 
of lave in actions reall,or nel for landes and goods: bein 
ſuch things, which be as — (by moſt men) tendered, 
affe ctedʒas their one good names, or honeſt * — Third 
ly,it is too grieuous a — bring — lightnes or vndiſero- 
ton of a Magiſtrate, within the compaſſe o 


Gods name & 


maieſtie; though this were admitted to be ſuch — Fourth 
ly nolawe pteſumeth ſo encharitably , as though euery one do- 


tected, ot preſented of corrupt life, were —— of — 
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and in very deed, guiltie of ſuch etime: nor yet is it to bee inten- 
ded,chat moſt which be(in ttueth)guiltie, will rather forſweate 
thethſclues then confeſſe the trueth : conſidering the penaltie 
inflicted by courtes Eccleſiafticall are not very grieuous; and the 
chieſe end therein aymed at, is but an inducement vnto, & a teſhifie 
cation of the delinquẽts repentance, Fiftly,cuery ong who vpon a 
fame is detected or preſented cannot be truely ſard,eae thereups 
diffamed,infamia iuris. For a fame may riſe, yea, & very probable 
cauſe of ſulpitioa ofa crime, may alſo be giuen where,ncuerthe. 
leſſe the fact is not at all committed. Laltly, it is not every per- 
ſon ſuſpected of any crime, who in diſcretion of the Aagiſtrate, 
is not to be vrged with an oathe: but it is ſuch an one who is pro- 
bably ſuſpected; to be more likely to forſiweare himſelſe, then to 
conteſſe a ttueth. 

But herein he preſſeth vs yet furthet, with a piece ofold coun- 
ſell, yiz, Dedecus magis quam periculum witer. Whoſoeuet giues 
this counſell, if hee ſhoulde me ane, that the peril of a man: ſoule 
were tathet to be embraced ,then any ſhame : it were ve- 
ry vnſounde and wicked counſell. For it is better, to looſe, not 
onely our whole ctedites in the worlde, yea, & all the world be- 
ſides, rathet then our owne ſoules. It is (in trueth)bur an exhot- 
tation vnto valot, and courage: and that a man in a good cauſe, 
ſhould rather incutte any bodily perill, then empaire or diſtaine 
his honor, and loyaltie to his countrie, by cowardiſe. Beſides, in 
matters ſpirituall, and belonging to the ſoule; there is a ſhame 
which bringeth honor, as Eccle writeth, 

He inueigheth alſo againſt them ex abſardo: becauſe ifprge- 
tions ſhomld be vſed (he ſaieth) at the Common Lare vpon Enare- 
ment: of felonie , or other cremmall cauſes ; perinurie wonld overflows 
the land. I am allo of this minde,that if for matters of life & death 
a man might be acquited vpon his one oathe , and his Com- 

pwrgators: that many wilfull periuries would be committed. But 
othes of purgation bee not impoſed , any more at the Eccle- 
faallicul la we, then they be at the Common la we, in any matters 


Capital, And as pur g arion, is onely a preſumptiue kinde of clearing 
to remoage the offenſe, & ard ofhis credit, who being in. 
ſamed, can iuſtly and truely it :ſois it no ſuch finall ac» 


tall, but that the parti againe be conucnted for 
lame: if any adn (by nee) will yadertake the 


ptoofe, 
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proofe,not of the ſame, but ofthe very crime and offenſe ir(elfe, 
whereof hee was afore purged, As tor other crimmall canſer, 
which endanger not ie, not mme: diuerſe Temporall conrtes 
(though not 2pow Exditements) without ſuch feate of driving 
men toperiune, do miniſter, & vrge the parties othes,as hath bin 
ſhewed, Vet not holding them purged, or cleared thereby albe- 
it they deny the crimes; but enqurring further, and — 
witneſſes alſo afterwardes , touching the trueth of the o 
Beſides, ſuch othes be miniſtred in thoſe Tempora courtes, vpon 
no detection of fame, or other preſumption , grounded vpon the 
othes of any: but ypon the priuate vindicatiue minde of him, 
which putteth in the bill, and proſecuteth. Laſtly, there bee 
fewe or none of the crimes called tranſenntia , and not capital,, 
which be enquirable in any courtes temporal : or it any be, they 
re not ( in their owne nature)ſo ſecretly and without poſſibilitie 
of direct proofe performed : as the crime of mcontinencieis; tous 
ching which, moſt pargation; fall out in Ecclefiaſticallcourtes, 
There was therefore ſmall cauſe of that his queſtion here, vm. 
Why Eccleſiaſtical comries offer not to the laitie, the lie good mea- 
ſore and wpright and ſincere Inſtice; that wemſelnes finde in conrtes 
temporal ? Beſides that by the ſame queſtion , hee indire ctly alſo 
taxech all courtes whatſocuer, that impoſe othe on the partie: 
for want of good meaſure, and of vprig bi and ſincere Initice. 
Vponthe former reaſons 2gain(t pwrgaton, he groũdeth ano» 
ther queſtion alſo, viz. Why theſe ordimarie:;(nbich challenge, or aſ⸗ 
ſume to themſelues the gooaly/ name and title of ſprritual men doe nos 
proceede to condemnation , by good proofe of lan full witneſſes: and a= 
game abſolue the partie d:ffamed , where ſuch ſwſficient proofe failes 
them? I anſwere, firſt, Ordinaries doe not in theſe _ ,eycher 
challenge, ot aſſume to thẽſelues ſuch goodly name, as he ſolaceth 
himſelte at: but rather the title of perſons, or [ndge; Eccleſiaſtical 
In deede, that other name (in times paſt) was willingly cmbra- 
cedby the Cleargie: andſ as they thought) without any iniurie to 
othet callings, in reſpecte of the ſabiett matter of their proſeſ 
ſion x hich is prrienall And by no mans writings or ſpeeches, is 
it mote often attributed vnto them, euen vntill this day ; then 
ic is in ſlatutes of the Realme, in reportes , and vſuall ſpeeches at 
the Comms fav. Thereſote was there 5 leſſe coloure. hat Ordina- 
nei ſhould be vpbrayded with it; as 3 of theix one _ 
2 
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did vainely arrogate, chat title ynto themſelues. Secondly , Or- 
dinarie: doe in all cauſes not confeſſed; proceede to condemna- 
tion ypon witneſſe; ,and matter of Recorde : or vnto abſolution, 
ypon fayling in proofe : ſauing incrimes,which be of that ſecre- 
cie in their owne nature; ſo as witneſſes of the very crime, by no 
like!yhood can be had: yet alwayes,where ſuch probable maxce- 
ments thereof doe lye; as doe inferre a fame, or giue ſcandall to 
the well affected, and are euill examples to the weake , and yn- 
ſtayed, Thirdly,if no condenwation of a man be iuſt in any court; 
but vpon good proofe of lawfull witneſſes , depoſing of their 
owne ſightes and knowledges; then doeth he withall impugne, 
the vſual, and lawful /ufice of this land, by [zries: who in crimes 
of very high qualitie, are often, & may be led, ſometimes by one 
wines : yea, and he, the partie thatpreferres vp the /nditement; 
and ſometimes though by moe witneſſes one; yet all depo- 
fing vpon prob abilities preſumptiomi and other pregnant, or likely 
— to ptoue the partie to be guiltie , Like wiſe he ouer- 
throwes alſo hereby, al waging of law = parties /ndicial othe, 
taken in courtes ofthe Common lawe chattels, debtes, and 
landes. For a man hauing but two handes of Compurgatorr, 
ſwearing for the trueth of his oathe, ypon their owne credu- 
lities: ſhal be thereby relieued and acquited againſt his aduerſa- 
rie, without any witneſſe at all. For the Treatsſour himſelfe tel- 
leth vs ; that wager of Lowe is not permitted, where any one 
witneſſe, or writing may bee had. and if the partie will not take 
ſuch oathe, being offered; then is he (without witneſſe,vriting, or 
other confeſſion)condemned for the matrter,in demaunde. Now, 
ſauing that it is not in a cauſe erm what doeth this wager e 
Lawe elſe. differ from a pu. gationd and what leſſe danger of de 
liner poyſon, or periurie, is thete herein eſpecially, if the matter be 
of any weight and moment;then there is in par ations, at the law 
rag — both — — 
are, vprig bt, c ſincere dealing in all courſe of good [mſbice. Laſtly, 
10 — that — 2 — all d fed per- 
ſons without more adoe, diſcharged and abſolued; where two 
witneſics of the very fact cannot be had: he might then in ſteede 
of feare, that periarie ( inthe — — land 
Rand wel aſſured in this, that adulterie, and lecherie, might, and 
would more freely oucrflow it, without all touch —_ 
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Admitting that whichthe Treatiſow further alledqeth, out of 

the griemances of Germany to this purpoſe,to be truely by hum ſet 
down: yet thete is nothing there obieted,whichc6deneth theſe 
pargations. For the full fault there found,is only, for that men vpõ 
falle reports & {clanders being brought before Ordinaties, & ha- 
uing pwgedthem(elues;do neuertheles pay for their lettersof ab- 
ſolution, which ought rather to be paid by ſuch, as falſly accuſed 
them, Whether any ſuch thing were praQtiſed then in Germanie 
ot no, l know not.heate of oppoſition, & ſharpeneſſe of humour, 
makes men ſometimes, either wilfully, ot by miſtaking, to miſte- 
port matters hapning euen at their owne doores. But I ſtand not 
to detend abuſes, by any man offred againſt law. The law is, that 
vpon an accuſation, a man ſhall not be put to oath of purgation: 
except the proofes made though they do not conuince )yet doe 
greatly burthen and charge hin, by vehement preſumptiomi, ot 
ſcandall. And if he do then purge, & cleare himlelfe,the accuſer 
is to be condemned in charges. And though by — here 

wate preſecutor were to be vnderſtood, yet ( vpon the parg ation 
— likewiſe, defray the — becauſe it — 
nia preſunpta. But if publike Officers, chat are appointed to pre- 
ſent, do make denunciatioaʒ then are they to pay no charges: vn- 
leſſe not onely the preſimed ca/umniation , and conſpiracre; but 
alſo, a true and formallca/mmmiation, be found againſt them. 

The next grieuances there ptetended, & by him — 
ſot that ypon dffaming one — through anger; both the 

ie that did diffame, muſt take oath, that what was ſpoken by 

im, was not delibetately, but vpon diſpleaſure vitered: and the 

partie diffamed, that hee or ſhee, is not an adulterer, &c. as they 

were by the other ſlandered to be. whereby is inferredas incon- 

uiences; that both vnla wfull gaine, is thereby ſought, and wilful 
periune forced. 

It is no maruaile in deed, though ſuch, & greater inconuenĩen- 
ces alſo ſhould happẽ, where due proceeding in law is not obſet- 
ued.for neither of theſe two laſt courſes,is warranted by any law, 
not yet followed by any practiſe in this Realm, j I know,or haue 
heard of: therfore culpa teneat antorer,Sothat Pargation in it ſelſe, 
in not aſſigned (we ſee) for any of thoſe Germaine grienancez, 

But becauſe the Treatiſowr ſurmiſed, his reaſons could not o- 
Hh 3 therwi 
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therwiſe be anſwered, not Pargations mſtified; vnleſſe Compurg ae 
tor: (who concurre in that action, & ſwear ypontheir credulities) 
were thereunto vouched, to help the cauſe:therfore to meete alſo 


with this point; he ſaith, he matter is therby no whit amEded; but 


rather made worſe, & empayred. becanſs ator: do ( in et- 
fect) iuſtiſie him to be honeſt whoſe ſame, & the former deponet; han 
proned to be arſnoneſt & very neere (the emcumſtace: conſidered con- 
minced of the crime obiefted? where may be obſetued, howe light 
account ſocuer el{-where he doe of fame without ditect 
proofes;& therfore would haue the partie diſmiſſed, vout more 
adoe: that neuettheleſſe, he makethit hereto be very neere a con- 
auction. Albeit a fame and thoſe who depoſe thereof, do burden 
and charge a mans honeſtie: yet doe they not conuince him of 
the fat, and thereſote do not ptoue him to be d-ſboneſt, Further- 
more, the number of Compurgators cannot make worſe nor impaire 
(any way) eithet the credit of the man, ot ofthe matter: though 
it were granted,that there oathes (for his reaſon afore alledged) 
were raſh,and ynconfiderate. wheras,in trueth. the fame or ſuch 
like inducement,being butac i ing ſome preſumption 
againſt the partic : is moſt apt! taken away as with 
a more ſtrong — aint the partie himſelfe, whotaketh 
oath of his one innocencie from the very fat: & is beſides aſ- 
ſiſted with the oathes of ſundry others ( who are priuie to his 
former conuerſation, and feare of God) — ypon their cre- 
dulities that weying the whole matter indifferently, they verily 
thinke the partie hath taken a true oath, Againe,if by fame,and 
by the preſenters oathes therof; the partie be in deede proned diſ- 
honeſt : why doth he ſay, that it is but neete ynto a Conuttran? for 
if diſboneſtie were thereby proned by him; why ſhould he not alſo 
ſtand thereupon connifted? But I would haue thought till now, 
that none who thinketh reuerently, and but as lie ought of the 
common la res of this his owne countrey,howſocuer he do of all 
other: could thus abſolutely,and aduiſedly haue condemned all 
kinde of pwrgations by oath, for what CTpray) is wager of law, (u 
I ſaid afore ) dRering from pargation ; 5 this concerneth 
matter of our good name, andcredit, and wager of lac, is tou- 
ching our land, or goods? 

Neuertheleſſc,the cen law is not wholly deſtitute —_ 

0 
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of example of this pargatorie oath , euen in matter of ſecrete 
cr1mes,For the party appelled of murder cr robberie,who putteth 
r to triall by barrel ( as hath by other occaſion bene afore al- 
ledged) betore the combat, mult take an oath; that he hath not 
cõmitted ſuch offence, and heerein the lawe yet reſteth not. but 
tequiteth alſoafterward,a further tryall by hattaule, bet wixt them: 
whether the appelled partie, will thereby fall out to bee tried 
cleare, or culpable , And if either the partic appelled refuſe 
the one, or be vanquiſhed in the other: the lawe pronounceth 
and holdeth him for a man conuicted of the hidden crime it 


ſelfe, that vas imputed to him. If * this oath of pargation, with * 6. u. 


ſuch further trial; being both of deadly danger, and of great 


f 


doubt, (when all is done ) in a matter canal; yea and vpon cb 


the appeale , or accuſation of another; bee but good meaſure, 
ſmeere,, and wright inflice , a trier, and preſeruer of inno- 
cencies, not hartſull, but healthfull to the common weale, 
nor no poyſoning purgation ; whereot ( I hope ) the Treatiſour 
will make no icruple : then, where the pur gain for a ſecret 
crime, and vppon no leſſe preſumptions is impoſed, not by 
an enemie, or accuſer , but by the /ndges office ; not impore 
ting any danger of bodily death, but tending to the good of 
his ſoule, and ſatis faction of other Chriftian mens conſcien- 
ces, wounded, and grieued; there mult needes bee much leſſe 
cauſe, of any ſuch challenge. 

Fot furder iuſtifying of Pargation by the parties oath with 
Compurgators: I minde not to alledge the autoritie,cither of Ca- 
von. ot Ciuull lawes, becauſe they are like with ſuch great facilitie 
to be teiected by him. For he ſaith, that it is no matter what their 
leres preſume or teach; but with what reaſon they doe it. 
Well, there bee not afewe , not thoſe vnwiſe nations in the 
world : where the authoritic of the lawes hee meaneth is 
ſuch;as that they are euen preſumed and entended. io be groun- 
ded ypon good reaſon: albeit a reaſon of law, cannot well, 
and — 26 thoſe lawes doeteltifie, 

The teceiued vſe of this gion, amongſt moſt Ciaul nations; 
doth make it to be little leſſe then I genum. and therefore by 
moderate and graue men, it is not meete, ſo lightly, and ſlighily 
Without good grounds, to be condemned. 
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Beſides pa ation Canonical, is ſo farre from being condemned 
by good, & godly Babops in ancient times: that by whole Coun- 
cel; it hath bene preſcribed. Let ala mas (ſaith one Councel) if 
neede be purge lumſelfe by bus oath : and let a prieſt by the Conſecra- 
tion of the holy Sacrament be interrogated , And another Councell 
thus: Let a Prieſt (if be — of the crime with ſeuen 
of his order: and a Deacon with three. So was it decreed by a third 
Councell: * if a Prieſt or miniſter ,be infamed among ſt his charge, 
audit cannot be proned before the Biſhoppe , by witneſſes, let him bee 
ſuſpended, vntill be per forme due ſatiſfatlion , leaſt the fam hfull peo- 
ple be ſcandalized, But (as our Eltlers bane taught ) then us the ſa- 
ti{fattion due, and orderly , when — the (anon , or as the 
Biſboppes ſhall mdge fute , he ieynethj unto him ſenen Com pur gatori, 
and ſweares by the holy _ laid afore lum, that he hath not com- 
mutred the cringg laid unto him, and when he is than ps ged, then let 
him againe freely e vecute his office, And in another * Conncell, we 
finde pargation preſcribed for theft , and alſo for adwterie, Be- 
ſides cheſe, andre others alſo might be alledged. and according 
tothe preſcription of ſuch Canons; examples haue gone, tor ſun- 
drie ancient Biſbops in the Charch , haue themſelues made their 
owne purgationi, fot auoiding,orremouing of ſcanda/ & offence, 
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ſation of one Baſſu, did — his purgation vpon his 
oathin a Councell; which ( in that caſe q was more then * nee- 
ded to haue done. And ſo did © Len another ancient Biſhop of the 
ſame See, purge himſelfe with twelue * 

Greg orie the great enioyned vnto? Leo, Niemius, and ? Ma- 
themſelues of ſeuerall 
crimes by their oathes: whereof the laſt was for Smame. Inno- 
centins allo cauſed the Biſbep of Trent, to purge himſelfe of 
the like crime of Simone. 

And what be the oathes, touching — ſtolne, ot embezeled 
which were left with a man vpon truſt ; appoynted in '* Exod; 
and thoſe in Sa/omons prayer, at the ation of the Temple: 
other then oathes of pur gatrom of a crime, impoſed by the partie, 


le. va, hauing an intereſt? Likewiſe, the oathes mentioned in Len- 
104 


cu concerning goods denied, that are pretended to haue beene 
left as depoſito;or goods gotten by robberie,or by violent oppreſſion; 
or 


þ 
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or caſually found after they were loſt, yet by the finderdenyed; 
are they not for par gation, and clearing of the partie, from the 
crimes unputed?and(in ſome reſpect alſo)deciſorre of the whole 
controuerlie; vnleſſe ſound proofes touching the true guiltines 
of the partie, may be afterward found out and vied? 

Againe,the * oath of ielame taken with a further ſolemnitie of Numy.v, 14.0 
pur gation, and impoſed by the Prieſt a publike Magiftrate in 
that behalfe : is an oath not onely of Engairie,but of pus gation 
tothe woman denounced for ſuſpition of adalterie , by her huſ- 
band. Laſtly, the“ oath impoſed by Gods lawe vpon the Elders De. v.. 
ofthe Citie ſituated next ynto the corps of a man which is found 
ſecretly mucdered : is a plaine and molt direQ oath of pargation, 
euen in a crime (in his one nature) euill, & capitall to the offen- 
dets. 

To conclude therefore; we doe finde it lawfull, and gadiy, 
ſometime to make further Enquirie , and tryal, then a | 
dants owne oath, who thereupon denyeth the matter: and that 
pargations Canonical bee conuenient, allowable, and manifold- 


ly lau full. yea, by the very worde of God it ſelſe. 


The Epilogue vnto him , for whom the firſt draught of 
this Apologie, was prinately addreſſed. 


Hus haue I as plainely as I could, and as briefly as the mat- 
ter would ſuffer (in my rude maner) ſhewed ynto you, my 
ſimple opinion, in the points afoteſayd, lately called into con- 
trouetſie: and (by the way Jin others alſo, wherein you haue ſo 
earneſtly(almolſ) impottuned me to trauell. If it doe (but as it 
bs like not ſatis ie you; impute it to the ſhortnes of time, lacke 
of good leiſure, and chiefly to your owne bad choiſe of me. If 
any thing be miſtaken by ignorance,or — as I doubt not 
but very much is, and — Jkeepe you promiſe with me: and 
let this imple Treatiſe haue no more, nor other readers of it, 
then l wiſh, and ſo ſhall I haue leſſe cauſe to doubt, but 
that the cenſures of it, will be nothing ſo ſharpe, 
(L feare)they may be iuſt, for want of skull 
in me, to deale in matters 
of this qualitie. 
FINIS 
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NVNQVID PER IVS 
Diuinum, Magiſtratui liceat, a 
Reo Juſiurandum exigere ? & id, 


Quatenus ac quouſque 
hceat? 
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NVNQVID PER IVS 


diuinum Magiſtratui liceat a Reo 


turandum exigere? Et id, quatenus 
ac quouſque liceat⸗ 


E quzxitione in reos habenda ſub religione 
2 I 4 & |! — a eius per reos vel ſuſceptio- 
6 att ne, vel declinatione legitima z nuper quzſi- 

WY Res A | tum cft : Nungquid per ius fd ſue davinum, Ma- 
| giſtratus hictat à rev in wm exigere,C id 
, ac quonſque licear? Eam ego quæ- 

, lhonem,ne qua memorie veitre,ne qua mea 
| conſuſio fiat; fic pote, quaſi quinque in pro- 
II pagincs, diductam volo. Neque vero in hoc 

N tam ſucc incto bidui ſyac io, merhodus mihi 
— magis diſtincta, in memem venit. An exi- 
gete wramentum liceat ? An Magiſtratui 
liceat? And patte tea id liccat ? * An omni in cauſa liceat, an vero non in 
Capitalibus , ſed qur mitioreparna luuntur ? * Quoulque hoc licear,& qua- 
tenus? E quibus priores illx tres quzſtiones,nihil quæſtionis habent: ſi ſani 
lumus in Theologia.Expediam ergo paucis. 

Ac primilm,exrgi licete iuſiurandum ius ſac rum eſt, qua in te, plurimum 
interelſc puto, (quod Chriſius fecit in cauſa diuottij)qualis quæque res ab ini- 
uo fucrit id ptimum inquirere. Æ̃tatis flexu multa mucantur: Principium In» 
dex certulimus . Quzro igitur,vbi, & quando, prima iuramenti mentio in 
ſactuliteris ? Rcpetio Gn. 4. Abrahe (cilicet adigentis ad iuſſurandus ſer- 
wain ſuũ ſub hi;s verbis,hacque cætremonia: Pone nunc manum ſub temore 
men,vt iu c iut ando te obttringam,ac cepturũ te vxorem filio meo & cognati- 
one mea. Ita; quod primum eſt in ſacta pagina iuramentum,exprefſum eſt. 

Ac vt antiquuſima & prima ; ita frequenutſima & pene ſola huiuſce men- 
uo. Hoc ipſum (iwrare,) vix reperias viquam in Teſtamento vereri, niſi vel 
ſub Hophil: 1, coniugatione prxceptiua,ratione deſerenus: vel ſub Nithel: i. 
coniugatione paſſiua,ratione ſuſcipientis. Eodẽmq; jure & Græci ſunt, apud 
quos d luramenti nomen eſt; quod fere ſolum in Teſtamento Nouo Spi- 
ritus lanctus agnoſcit. Eſt in ea voce coarans quæ dam neccſſitas, & (vt lo- 
quuntur) exigentia, non minus quam in i. Ab cadem enim voce, vox v- 
taque, nempe F ic, coarctandi Moxque ptouerbio decantatum eſt, 7ay 
* , Bellum & iuſiurandum, e , i. ſpontanea mala eſſe: & vt 
bona ſint . eſſe debete; id eſt, preſſa & expreſſa(ve ſcte Augouſtians de iy» 
tamentis) vel eutforitate deferents, vel ſaltem duritie non credentss, Vt niſi aliquo 
fakem modo, atque al qua (nec leui) cauſa, exigaturʒ peccetut, tum ĩureiu- 
rando tum belhgerando, Exigi ergo polle,vel debete potius ; ipſa natutæ, i- 

cuincit. 


vocn vis 
lis Sed 
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Sed nunquid 4 Magiſtratuꝰ ( ſecunda iam Ræc propago eſt.) Certe 4 ma- 


atu. 

Sic olim Theologi, Non modò quodq; corpus, ſed animam adeo quamq;, 
Poteſtatibus ſubicctam eſſe, Roni. 3. 1. Efle igitur — poet 
tem, vt corpus tradat caſtodiæ inc arcetando, ne quod autugiat: Eſſc ii idem, yr 
animam quoque tradat cuſtodie ſuz,wreiurandogne quo ſcilicet ſubtetfugi- 
at. Quo nomine aptiſſimꝭ Deus ipſe dixit, luſiurandum W e. i.ani. 


mz vinculum five catcerem. Nu 30.23. quo quaſi conſtringatur anima: con- 
ſtricta appoſitè & expeditè reſpondere teneatur. Verùm intro adhuc magix, 
Si Domino hoc licet in ſeruum, vt Alyaba, Gen. 24.3 ſi patri in ſilium, vt Ic. 
bein Icy, Gen. 47. 29. (i ſratri in fratrem vt eidem I in Eſanum, Gen, 
25.33. nempe adigere ad iuramentum: Vuque meliore id iure licebit Magi. 
ſtt atui in ſubditum,cuius imperium omni ahoimperio excellentius eſt, Addo 
etiam ſi de rite collocando in matrimonium filo id licear,vt Alrabe ſeruum: 


' fide commodo ſepulturæ loco deligendo, vt ſeſeplem : fi de iute primogeni. 


tur x tranſigendo,yt Eſauwm ; priuatis in cauſis, addo etiam & minuriflimss, ſi 
cum publicis conferantur : viiq; meliote hoc iure licebit magiſtratui,in com. 
muni Reipub.cauſa,cuius inteteſſe, eſt maius omni alio inter e ſſc. 

Idg, cautũ eſt lege diuina, Exo. 2a. ;. diſertis vet bis. In cauſa depoſiti, ſiſtant 
ſe coram Magiſtratibus, ait Deus. Quo in loco, Dei ipſius nomine, nomin3. 
tur Magiſtratus: Nec quouis nomine, ſed illo ipſo quod ab NN Ladiwrands 


v tranſumptum eſt. Quaſi dicat. Coram luratot ibus ſc ſiſtant, aut ij 5,qui(cum 
Dei vice,ius dicant) in wdicio ipſius, iplius nomine, iuramentun iphus exi- 
gere poſſunt. Nempe Vicarij Dei, Phl8z.6immdicio Dei. 2 Chr. 19. f. ura 
mentum Dei. Ecc l. 2. Magiſtratui etgo licet ; Magiſtratui (dico) cum Ec. 
cleſiaſtico, tum Ciuili. Coram — — lege purgare ſe lor. 
ments juberur mulier, in cauſa ſuſpect x ſidei coniugala Nu. 5. 19. Coram hoc, 
Ciuili ſcilicet, lege purgare ſc iuramentogjuberur vir in cauſa ſuſpectæ ſidei 
ſocialis. Exo.22.8. Cuius praxim videmus (eſt autem prexis ſanttorum, nucr- 
pres preceptonom) Lccleſiaſtici quidem in Eſre, qui iuramentum cxegit in cau- 
ſa matrimonij, Eſr.10.5, Ciuilis vero in Neberwa, qui ad iuramentum adegir 
in cauſa farnoris, Neh. g. 12, Neque vero Magiſtratui ſolum pio & rehigiolo, 
hoc iuris eſt ; vcrùm & Erhnico,idque in populum Dei. Præſtun Nebwcadiets 
dero iuramentum Zedech as de ſideluate ptæſtanda. 2.Chr.z6.9. adactus pre» 
ſlititʒ rice ramen ſi Execlvels credimus, idque cum poſt, aulu ſactilego, violare 
tentatet; non tulit impunt. Exech. 7.3. Addo denique, Non hoc tantùm 
illis licere in populos ſuos; verum & in holſpites ac peregrinos quoque, intra 
ditionem ſuam. ſiue commetcij, fie alia de cauſa harentes, Quo ipſo nomi- 
ne, leſerhus AEgypti iam prorex iuramentum defert fratribus ſuis, ctſi Jegibus 
& natura Chananzis,in cauſa ſuſpectæ proditionis. Gen. 43. 3. Ex hoc cto 
iam liquet; tum exigere licere;rum licere etiam Magiſtratu . 

Sed vtrum- ne arco ? ( Quod ſum pollicitus tertium.) Nec id in dubium 
vocari poteſt. Ex. 22.8. Depoſitarius pars tea eſt, Num 5.19. Muliet viro 2c lo- 
typo ſulpeRa violati thori,pars rea t vttique defertur whurandum, 
nec declinare fas ſuit. Paucis comp : ſiue quis dolo rem proxim intct- 


uortit, 


P * 
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wortit,fiue mala fide amici rem procurauit, ſiue rem repertam, repetentivon 
reſtituir, Leu.6.3. fine (ve mihi quidem videtur) vllo præterea in crimiae (in- 


definite enim ponitur, . Reg. 5. 31. R YUR AR = quicquid pec - 
cauerit) licuit actori een Ne 5 De. id eſt, r res 
impimrere, vel lenave ſuper es uramentum ( Hebraica pht aſi.) Nec teo detrectare 
licuit, ab actote quidem ipſo, nedum a magiſtratu delatum. Equidem inc ide- 
re non negem tempota, vt vel ipſi actori deferri expediat, non lolum teo. vtri- 
que namque ptæuaticati contingit; Actoti, calumniando; Reo,tergiuerſan. 
do. ſed (i ius, cælo petimus, i. & lacris literis ; reo magi . Exempla quidem ab 
ea parte fert ſunt. vm vnquam reperiasin lege, delatum actori i ; 
Reo rep-rias quam ſæpiſſimꝭ . Kationem reddit Moſes: Actori (quippe qui 
plætunque pars læſa fit) inc aleſcit animus,torusin fermentoeſl, rz,vinditts, 
maleuolentiæx xitro percitus, acceleraret ere ſwo , quod in iuramento vetat la- 
piens.Eccl.y.1.Quare inepta plane materia iuramenti. Reus, quem falſi cri- 
minis reum, lex ſemper autumar, quoad conſtet contratium, multo — 
Minus in co ptæiudicij, minus affe ct ionum, pt ætet forte timoris, qui ipſe cos 
eſt quaſi iuramenti. Quare, à reo exigi, & licet, & vers par eſt. 

Accedo ad quattam: Qua tandem in cauſa iſthuc par fir; quæ paulo ſpiſ- 
ſiot eſt,& plus quæſtionis habet. Ac cauſarum quidem non ahundè diuiſio- 
nem petam, quam è iure noſtro: id eſt, Theologorum. Idi, lege ſacra, aluæ, 
-le, Noxz {cu præuaricatioues cenſentur. Ex 22 5. alia 


orb idcit,cauſz capitales, Deu. 21. 21. Quarum atroces 
hx, vita quidem ſanciuntur : vita ſiue nervreli morte moriatur : ſiue Cizils, id 
eſt,cxihio: ſeu (vt facrx liter æ loquuntur) eradic atione. Efr, 7.26. (Quibus 
congeneres lunt N- . id eſt, cauſæ ſanguinarize: 


erant, Deu.25.12, Membri ampuratio ; & ibidem verſu 2. plagarum inflitio, 
ux vero altetæ non perinde graues,partim pecuniarum mulcta conſtabant, 
Vo; WAY, partim vinculis Vor Elr.7.26, 

Ecquis in 1js que capitis ſanguiniſue pœna luuntur, uri ĩurando locus Non 
ſane ſuadeo. Ptimùm ſcripturæ praxis contra venit. Video enim, eum de A- 
hui capite ageretur,[oſuam lic agentem : Narre mihi fili mi ; non ir mihi, 
Cum de lonathanis, Salem —— Dic mihi 1»nachan: non deiera mihi. 
Spomanea, non expteſla conteſſione;interrogatione ſimplici, non rekgione 
iuramenti. Quin (quod caput eſt in hac quidem cauſa) video ptophetam ip. 
ſum leren ab ipſo rege intetrogatum, Peto abs te verlum, ne celato me illnd, 
ſtipulante, (nec id ſane fine ſpititu dictante) Tamm ne capitale mihi ſit reſpon= 
ſum mewn. Ac ſi in ijs quidem cauſis immunitatem Deus dediſſet reſponden- 
dendi. lete. 38. 14. Ac ratio quidem fauet. Sic enim ( quoad eius fiert poteſt) 
quzſtiones 4 Magiſtratu habendæ ſunt ; vt maniſeſta abſit iactura anima- 
rum. Cumque ex ore maxime mendacis lla vel maximæ veritatis ſententia 
prodicrit, (Pellem pro pelle c qq oft viro, d aturus eff pro und ſua. Job. 2. 4.) 
verendum, ne illud (Luicgwd) tum conſcientiam ipſam iur amenti, tum ti- 

Ii 3 * morem 
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morem numinis, tum quicquid ptætereà religionis eſt (vt homines ſunt, vt 
mentem habent) comptehendat. Quare, etſi — . — tamen — 
quomodo) in hij quidem cauſis, propter periurij periculum præſens, iuri- 
iut ando parcendum cenſco; lege ſque —— (Sa- laltem is 
dem hoc cEſucrunt. In alijs ver01js,quz minore noxa cum lint, mitiore pare 
na plectuntutʒ non cenſeo. Niſi forte, comicum q; illud iam in Iheo- 
logia receprum ſit: I π wm rei ſernande non conditum et. Cautum 
eſt enim lege ge nerali, Lcu 4. Lid qui inrawerit ſine bent ſe ſac lr fine ma- 
le id ferriti teueri debrtorem, vt facet : 1dg, cum de ma cure intelligi ne qucat 
(vt in ſchol.s loquimut ) ne fit enim ſacramentum} ietatis uintulu in t 
wialo pen teneat necefic eſt. quo in genete nec renuere iuramentum licuir, 
nec datam in co fidem poſt teſcindere. 

Non renuere : Sciens prudens exegit a Schimei iuramentum Solomon, in 
damnum libertatis ſuazne quo ſe ſcilicet proriperertrans Cedronem; legiumꝭ 
excꝑit.cumque poſt So ( iut atus ne u anſiret) tranſiſlet tamen: capite 
luit, & licne quidẽ lu t, non tam tranſiu Cedrenis,quim iuramenti ſui, i Keg, 
2.43. Qudquzritis*Quanquam prophanus Schumi, juramentum nullus de- 
trectauit, etſi in diſpendium libettatis ſux. Neque verd Michees, qui ĩuramẽ - 
tircligione obſtriftus 4 tege; ( neque aut ſemel id, aut tum primum,ſed all- 
quoties ante factitatum) quod ſolutus renuir, adiuratus non renuit , led te- 
ſpondir; ctſi certa illi pœna ante oculos, etii amandandus ob id teſponſum 
in domum carcetis. I Reg 22. 16. Quo exemplo tut id conſtat, in more in- 
ſtitur6que poſitum f uiſſe Iacli in teſponſa iurate : tum id, quanquam pro- 

hetam Micheam, non auſum tamen (infciti3 id forte iutis diuini) quod nos 
Fic hodic facimus ; aut (tipulari,nc fraudi ſibi fit iuramentum ſuum,btecrtati 
ſux; aui ſi id non detut, tetggiuerſari. 

Non reſcindere:Quod ipſum ſummo ſcilicet argumento eſt, legitim pre- 
ſtari. Nam ni ita ſit, Rectè Suguſtimer: I vineularumpet i. Non crit 
({pcro) deteriote iute magiſtratus, qu im quiuis de plebe. Atqui pt iuati cu- 
iuſque ea demum virtus non infima; Si iuratus in damnum ſuum. non mutet 
tamen, quod vicino pepigit. Pſal 15.4.&, non, quod vicino; nec quod Magi- 
ſtratui: Mchori quidem iure, pati allem. Quid quzritis? quanquam pro- 
phanus Eſau, iura mentum nullus reuocauit, eth in diſpendium hæreditatis 
ſux. Verùm enim, vt quo iure ſint priuati hac in te ſemel ſciantʒneq; regi fas 
iſtud. lurauit in damnum ſuum Zedechias, idque prima facic; ſeruitutem ſcil - 
cet, tum ſuam, tum populi ſui, Ezech.17,13.mutauit;ſcd & deteſtante factum 
Deo, & vindic ante. Neque vers reipublicę. Reſpub. Iſracii, iuramenti in- 
teruentu, ſœdus cum Gibroniti: ſanciuit. Contra venit illud. ium commodo 
ſuo, tum politico Dei præcepto. Non cenſuit mutandum, rectè cenſuit loſ . 
15. Ide mque cum Saulus poſted mutandum cenſeret, erfi zclo id 1 ac ta- 
ctum, periculo id primùm regni ſui, excidio poſt poſteritatis expiauit. 2. Sam. 
21.2. Non regi, non teip nec priuato igitur, Concludo iam, Abſit modo capi- 
tis periculum : in rebus causiſque, quæve mulcta, quæve carcere plectuntutʒ 
Er ſubdito ptæſtare iuramentum fas eſſeʒ & magiſtratui poſtulare. 

Verùm in eo hæſitationis plurimum; hoc ipſum quouſque lic cat, & quate 


nus. Quod ego dum expe dio: actio miu tota, ſiue (vt loquuntur) 4 * 
hdd 
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2 obeundus eſt; vt, qultandem prodire tenus, vbi non datur vltrà, cog- 
noſci poſſit. Ac 1llius quidem (quod ad przſens hoc inſlitutum noſtrum arti. 
net) partes tres: quas h:js nominibus in ſacris litetis deſignatas video, Prima, 
Admiſſio luis, 20 N diere Hebrei: ideſt, ingre iſum cauſx ad iu- 


dicium ; ex Efaiz 1.23. Diuus Panies e iyabiuenc, t. Tim. g. ig. Secun- 
da, Status caulx, eiuſque poſitio z Ni. id eſt, baſin luis Hebres 


nomen ſecete, ex Deut. 19.13. Greci . D. Paulus (ni fallor) eindoyiar 
e Heb. 6. 16. Tertia, Probationum inquiſitio 3 r id eſt, perue- 


ſtigationem litis Iudei appellant, ex lob. 29. 16. Greei — D, Pavlus 
u. Heb.6.16, (Nam cum quarta, quam C. id eſt, ſententiam 


omnes yocant,nihul mihi negotij.) Tria ergo hæc inſunt in omni iudicio; Le- 
gitime quis yocari in ius debet. Poſt ſtatus cauſæ fieri: Probationes demum 
uiri. 

* in prima quidem, haud vllus (quod ſciam legetimue) iuramenti vſus. 
De ca tamen vt inquiram, facit quorundam error, minuendus muhi hodiè (ũ 
petri modo — qui non ſatis ſibi ac cuſati, imo qui ſeipſos accuſaturi ſibi vi- 
dentur ; niſi prodeat in medium ac conſpectum ac cuſatot quiſpian .: quique, 
quod ab ijs uramentum tequit tur, ad ſtatus poſitionem, id eſt, pattem ſecun - 
dam ; illud ad ptimam hanc id eſt, liuis — requiri, fals6 id quidem 
& remere acbatrantur; ſed ramen arbitrantur, 

Propono itaque fic : Omniin lite, vel ita in aperto rem eſſe; ut conſtet tum 
de facto um de perſona: Siue c «vne»;» deptæhenſa fit pars rea : id eſt, (vt 
loquuntut) in faRti flagrantia, vt illa, loan, 8.4. ſiue ita manu clata, vel auſu 
(vr dici fulct) notot io, vt cotam magiſtratu cœtuque vniuer'o tentata fucrit, 
quale Zei facinus, Nu. 5. . In quibus ita propalim geſtis, ruhil accuſato- 
re, nitul teſte opus eſt: vel ſane cruſmodi, vt aut de factu conſtet incognita 
perſona, vt in cadauere teperto, cuius percuſſot ignoratur. Deut. 2. i. aut de 
perſona quide m, incognito facto. vt in Achanu, lol.. 8. Qua quidem in te lic 
1 voc ari quiſpiam in ius poterit, modis quatuor, ex duinz legis 
ententia. 

Etenim vel indicijs prodi quis poterit, vt in prima illa iuſtitia diuina(quam 
humana omnis imitatur) actum eſt contra damm, fine delatore, ſolis indi- 
cus: quod ſe ſcilicet prot ipuiſſet in fugam, atque inter denſa arborum abdi- 
diſſet (conſcij nimirum animi indic um.) Gen. 3.8. In ſecunda illa, contra 
Cainwm,ex indicijs itidem, (nempe Abele nuſquam comparente,) reperta ef- 
fulione ſanguinis, pr in Abelem ſiue ira, ſiue inuidia Cam, Geng. 6,19, 
Primus hic modus eſt. 

Secundus; vel inſimulante akero prodi quis poterit; vt illa ipſa in ĩuſtitia 
prima. ſolus Adam citatus: ſed is in quæ ſtione (vt fir) Evam inſimulauit; Exe 
nidem ſerpentem. Gen. q. L Atque ita illi quoque tei petacti ſunt, 

Terrius,vel porrd infamia, (vtplætunque improboium facta ſuſpitio con- 
ſequitur, ſuſpitionem ſermo,ſermonem inſinuatio.) Atque ita ſcilicer, actum 
contra S:domtzs, Gen. 18. 20. Cl mor Sodomorum cum molto ſ i; deſcendam & in- 
, (inquit Deus.) Eodẽmque modo, quæſliones habitæ, tum in lege 


ET 
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Siperlata ad te ſama fuerit aut ſi ſande fortt ina. Deut. 17 4. tum in Euan- 
gelio,vt contra inceſtum. i. Cor. 5. . inc axiom, 

Quartus, vel denique ſwggeſiione ſeu quete la, vt in lobi cauſa, ca. 1. it. vbi 
accuſator fratrum noſtrorum, (vt cum Diuus Ia hannes nuncupat) ſanctum 
illum virum, hypocriſeds, falſi quidem criminis, ſed tamen criminis, re- 
um, fecit. Faque partim iutidica; quo nomine fuerunt apud Hebreo, qui 
robe >, ideſt, magiſtri litis dicebancur, Ela. po. S. n pana re 


quxtitut, vt læſæ parti ſatiſhar,in cauſa iniuriz : pattim (vt loquuntur) Fan. 
gelca, qua Eccles denunciatur quiſpiam. Mat. i;. 17. vbi medic ina tantum 
rei quætitut, vt Eccleſix ſatilhat,in cauſa ſcandali. In — pla luquirur 
(vt dic i ſolet) teumque infimulat · lu ſecunda, eus alter akerum. In tertia, 
uli vox delator eſt, In quarta, vnus quiſptam, proprij verique nominis a0. 
ator, 
Addo etiam hijs quintum adhuc, verum non (vt hæ c) ordinarium expe- 
diendæ litis teme dium; quin plane extraordinarium ; nec adlubendum, niſi 
in valle Acher,id eſt, contra perturbarores ct i ( hoc enim ſonat vox Achor:) 
nempe atroci aliquo in ſcclere, aut periclitance Eccleſix tegnique ſtatu. In ij 
enim decurritur ad extraordmaria, ad ſortes ſcilicet, a loſva, quod quibuſuis 
in cauſis, non datum eſt. loſ.. 16. In ijs,fua ſolùm ſuſpitione ſre tus Irſerh Ne 
vo exploratorezeſiu (inquit) & ad nudas terra partes detrgendas ven ſim, Gen. 43, 
9. Camque illi negarcnt,finc indicio,fama,delatore quoquam; queſtione ha- 
bita, Simeonem detrudit in carcerem, reliquos adigit ad iuramentum. Nec ill 
ad jus gentium prouocant tamen, aut contra ius f,ſque ſecum agi conqucrun- 
tur. Vbienim de teipub pace agetut, tanti illa eſt ; vt non dubnem, Deum,ſu- 
um Magiſtratui ⁊clotypiæ ſpiritum permiſſurum eſſe, de ſalute Iſraclis lui: 
non minus quim mario ſuum permiſit. de caſtitare coniugis ſux. Num. f. 14. 
Nam & res de qua agitur in ſum mo gradu periculoſa eſt, vt diſſimulati non 
debeat: & pe: ſon x, quibuſcum agirur, niſi conſcios ſuos, teſtes nullos adhi- 
bere ſolent, per quos argui poſſint. Et ſcelus ipſum, quo de agitur, ex co gene- 
re ſcelerum eſt, quæ impreſſa poſt ſe veſligia, aut notas non telinquunt, per 
quas manu tencti queant, Quare in iſtis non minus ſuſpitione ſola ac culate, 
qudm per Equaleum, Cippum, Scapham, quæſtionem habe re fas: (cui tci 
fucrunt illa in diuina repub,) Quorum vtrumuis, in alijs, ſiue litibus, fue cri- 
minibus,nemo permiſe it. Ree (fi bene memini) Seneca tei tationem ted- 
dit, V bi ſcelera per a lfu cunt, i eft inſlitiam ad gradus tencri, cui non 
valde diſſi milis cſt, (eius qui in ſcelere chan abrupto ad ſortes decurrit) 
quæilio plane extraordinaria. Perturbari vult illos 1ſracls Deus, qui pet tut- 
bare nituntur Iſrac/em Dei: ciuſq; tei vallis chor, petpetuum monumentum. 
lam verò — in ius vocatit magi „ ptæcunte ex quatuor u- 
lis vno (aut, ſi de Reipub Eccleſiæve pace agatur, qu nto etiam) leg ume vo- 
c atus eſt, Nec eſt, quod etuat, ne ſc accuſet aut prodat , accuſatus iam & 
ditus legitim. eſt quod curet. quo modo ſe acculatum fic proditumque, 
— me defendat. Arque hactenus de iure accuſatorio. 

Aſſutuo iam ſec undum. Re, ſic, ſub iudice,in dubium vocara, vel fatetur te- 
us admiſſum ſcelue, quod ſecit ichen; ac tum in conſe ſſum, nullę ſunt ludi- 
cis partes, niſi vt ferat ſententiam: Vel, (quod fere ſit,) negat; quod clean 

cr 
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ter inprimis expreſſit Salomon, Pro.18.7, 1nſixs eff, qui frimus in lite em, donee 
ſup ermencente proximo permeſtiger eum Index.Negante 1amreo per depulfiuncm, 
actore per intentionem affirmante , ornur Pauline le , de qua ad 
Heb.6.16,Cuimus ermagia; v, leu c ontradictiotus ecrininus lid eit, quod in 
omni iudicio quætuut, vt ibidem Apoſtolus an maduertit. I erminus autem 
nullus te petietut, donec in xquihbrio res, 1d eſt, niſi altera cauſa vberiorem 
habeat &C<a7r,quam alteta. Apoſtoli ca vox eſt codem in loco. Eam ergo, 
qua parte latcat inquirere , iudic i partes ſunt , Icnuis enim labor, tenuis 
us ies dirimere quz in ptoc hui ſunt. Illas, quarum obſcuri ws eſt & per» 
plexum,cxcurere, id demum ludice dignum . Cauſam quam non ceg noni, p er- 
fg, de ie ait lob cap. 29.16. dq; iplum dextre commodeg; præ- 
ſtare, honor eſt magiſtratus, ait Salomon Ptou. f. t. Cui ipſi. honoti ſummo 
fuit, lententia, quam tulit in lite omnium diffic iluma, inter cauponas de in- 
certa matte pueri ſuperſtitis t. Reg. 3. 27. At enim priuſquam adhiberi, aut 

debeant, aut poſſint S illæ,id eſt, ꝓtobationum ſtatumina: ſtatus ali» 

quis fiat neceſſe eſt, & quaſi cardo quiſpiam fir, in quo cauſa ver tatur, ac id, 
ommuum primo conltare, quid & quouſque afhrmet huc, negetulle ; in quo 
pedem ponere vterque ac ſeſe ure manu-conſertum, vocate poſſint. Dicit 

Jndew,omnmo prudenter dicit : Ante mu repone h , ſupra baſin ſwan, 

P3222 "W 2 CEPDYWL Quod nifaciagerit (vu aptè quidem lo- 

quuntur ex Proverb.21.) actio tota q 271 ideſt, mera vanitas, in- 


ter actorem & reum inc illmc, vltrò cirroq; agitata. Quod cum nec in 
ſcholis hic ſe tri poſſit: multo minus in iudicio deber, cuius eſſe deber, ſacer 
ac ſolennis ptoceſſus omnis, ipſaqͥʒ iuſtitia iuſt iti, vt eſt Deut. 16.20. 
eu lam hoc, ſiue ſtatus (leu quis appellate malit) armMegiag , aut 
eſt ex parte tei quætendus, aut ex actot is. Non ex Actoris: Non poteſt ſæpe, 
quia is ſæpe wy aut Indicijs quis in jus vocatur, aut fam . Et cum eſt; 
tranſuerſus ſete tapitur: ſiue odio, fue cupiditate aliqua obliqua impulſus eſt, 
ipſe 1 fine ſlatu fir, vt fruſtri ab ipſo ſtatum quæras. Quare reo tata hae 
gratia,ſeu potiùs hic honor habitus eſt (qui & ſemper p etſona eſt certa, quẽ · 
que x non conuictum habet, pro inſonte) vt ipſe 5 ſua vel affrmatione 
vel negatione ſtatum figat : imo vero vt illius ſolo reſponſo totius conttouer - 
fix ſtatus hat: nec ſtatus mods controuerſtæ, fed (11h falſi conuinc atur ſub 
teſſe duplici, omni exceptione maiori)) controuerſiæ finis os Sed e- 
nim ne ſtatu fic 4 ſe deſi o, ſi ſolutus & liber eat, ſlatui poſt ſuo r on ſtet; ſed 
te giuetictut, ac recedat ab inſtituto: adhuberur illi vinculura i N 


anime wt Deus ci nomen ſecit) religioſa ſcilicet juramenti :firma- 
tio; qua nempe, illus anima quaſiconſtrita vinculo, vetitatem, (non eam 
quide m abſolute) ſed prout ipſam ſciuetit, credideritue, ſanctè & lincerè te- 
netut elequi, nec contta mentem ite ( quod ment iti dicim us) ſed quaſh cum 
Deo ag:t, ita cum magiſtratu agere, Dei & locum tenente, & vices gerente, 

& ws exigente, 
 Iſracs hoc inſtitu niti, & populi Dei, (vt nempe iuretur in teſponſa) e- 
wincunt & illa Aicher praxis (de qua ante mihi mentio) & vero multo apti- 
us, altera illa in quxſt one ce EI. Reg. iB. io. vbi cum diſerts * 
Kk — 1 
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ſent vn ef} apud n, non eo contentus rex,adegit eos inſupet ad iuramentum, 
quod non inuenillent cuarquaſi nulla lex cogeict. teſponſo ac queſccte ho- 
minis iniurati. Quare vt æquum umnino eft, conſtringi teum, ne clabi de- 
nuò & ſtatum mutate poli; vt ſubimdꝭ alius atqut alius, atque ita (reuera) 
nullus fit conſiſtendi locus: na conſttingi non aut nudo teſponſo, aut (vt a- 
hjs videtut)pecihi mulcta (animæ hee vincula nõ ſunt, quæ lola imerptes 
eſt vetitatioſed ſolo, veto, & vnico anime vinculo, id eſt qurcrurando. Atque 
ita demum cardine totius caulæ fic ( vt par eſij poſito, ad illas quas nouumat 
Apoſtolus &iCaizoe, ptogtedi fas. 

Neque veto (quod quoſdam criminart audio) teum fic aſtrictum eſſe con. 
uenit, actorem omni modo libetum. Neque vero hoc iure vtimut.ſe d,, vt iu- 
remrare actotem, non lane tutum, propter, quas bis iam nomimnaut, caulas, 
& Deus ipſe Satanam, quem i id eſt, calumniatot em eſſc [cituars,opn, 
id eſt, accuſatorem eſſe permiuur. ) ita referre tamen in codicem tenctut de- 
lationem, ſu imq; inſupet !yngrapha hdem obligare, lub cet mulcta pecu- 
niæ, ſub certa nota intamiæ, ſub precio reddendæ ccilationi (vi loquitut 
lex) ni quam ſuggeilit, accuſationem & proſequatur, & prober, Ita vtrin- 

ue cautum eſtullinc iutiſiurandi teligione, hinc mulcta duplici, un amia nõ 
1 ne aut calumniati actor, aut teus tergucrſati poſlit. 

lam verò iuteiutare reum ptimò, ac dein reſpondere (quod nonullos mall 
haber)idco ius eſt. quia ſi muratus id faceret,nugatoric tacetet nempò ſolu- 
tus religione) ſi qua in codice claulula paulo mags premeret; abnucret te- 
ſponſum, vet ſatet ſe hucglluc,ambages, diuetticula, cautclas quxrerct; nilul 
aut explic ite, aut appoſite reſpondetet. Id quod teligio crit faccte, poſiquã iu- 
ramento ob{trinxit ſc, ſanctè tum omnia, candid q; facturum. Iniutiæ ſci- 
licer, quim periury teus eile malit: & damno ſe pots ſubijcict, quim dam- 
nation, 

Formulam © lege petimus & ſacris Iteris?Nulla mihi aptior ad inſtitutum 
hoc vidctuc Eta quæſtione illa,Capitibus Efreg.& io. in qua rei reſpondent, 
ſed ptius iurati.Cuius totius tudicy ordo hic. Accedunt viri primarij,atq; tem 
referunt ad Eſ am, de inito pet nonnullos{centum put & decem) cum ales 
nigenis cõiugip, c. 9. i. Adigi Eſras reosiplos,ctiam pleroſy; ne rcov quid d 
iuramentũ c. id. 5. Adigit autem, in cauſa, in qua conuinci ieſtibus porcrant, 
Sed tame i primo adigit, Poſt ciuſdem cap. V. 16. L/ cum relquis,quib,dcs 
legata cius tei cura, ſedent ad quæſtionem habendam, quam tc: tis de num 
men'c poſt ctfctam dedc runt. Quz torma cum I fucrit ſciibæ pn pt & 
periti in lege Dei ſui; reſpondere poterit vous, non iniqui hom 2d legis 
practic am vt loquumtur) & inſtituta cognoſcenda. A tquc hic zuriſiut . di ve 
fus prior; iuſtus ac |-gitimus,jn bah nempe 1 tis ſtabihenda. 

Alter eſt, cum de argumentis aginu; ad fidem auſpicatæ iam li fac.cne 
dam. Argumenta vetò, ſiue fGaager;iIlz, quibus ludic i fides fir; pattum note 
ſunt atque indica (qur tei natuta fett) cerra atque indubiata : partim te- 
ſtimonia incorrupra atque integra 

Indicia; qualia prufcruntuc iparentibusin cauſa tradud x virginis, Deuts 
22.17, Tel momma - gworum fub lide inde, omi tio conti mat „cut. 
19. 1. Quorum — numero (teſtimomtotum dico) iuſiurandum pn, & 


ipſum 4 αο⁹⁹ TC, ſiuc (vt loquuntur) {144 deviſorum,! 1c6.6.16 Ju ſiutandi 
autem 


- 
tt 8 — 


Theologiga Determinatio,” 251 


aut ex veteti canone, Helrei partes duas,ſeu mali quis, genera duo, feccre, 
pnotem NN NN.. ſolennem conteſtationcm, qua quis abo- 


rum deſectut:ſtiũ, ſiue qui non poſſint, ſiue qui nolint, teſtimoniũ ſette; Deũ 
ipſum vbiq; & in omnib. ptæſeniẽ, ac ius teſtis habenti teſte m aduocat. aii 
Ilan cor am quo loquir, conte ſtationis iotinula, lud. 8. 1g. Poſteriorem vers 


NN N id eſt, dicam cxectationem, qua quis conteſtationi 1uæ 


ſidem facit,oppignorata quaſi ſolute ſua, & abdicato, quicquid ſibi in Deo 
aur ſpei, aut tutc læ eſt; fi faifi teſtẽ fecerit· S fatias mi Dominus, ¶ ſic addat : 
exccrationis ſotmula. i. Sa. 14.44. Neq; verd minus inteteſſe put arũt Iheolo- 
eneq; minus teneri teum ſiue alterutt 2 vtatut ſiue vtraque. Addo etiam ſi · 
uc conteſtetut reum magiſtratus, aut cxecretut adiurando; five ipſe ſe, ws 
rando. Fermde enim eſſe, fat hoc, an illud: Ic ue tut iut amentum tupra teum 
à ludicc; an lcuet ipſe ſupta ſe. Idq; conſtare volunt tum ex PY. 29.24. ta- 
tione i: tum ex Iud. ii. a. tatione hypotheſcòs. vet ui lis iſta aliam in 
liem incurtit. Non proſequot: proſequor quod inſtitui, de argumentis. 

lam vero ludici a Deo poteſtas facta, wm inquitendi cłrimimis at gumen- 
ta, tum citandi teſtimoniaʒ tum deferends iuramenta, idque ad cauſæ cαινπ 
cnc colligendas. Poteſtas illa hr, Deut. 13.14 Inquires (inquit Deus ) idque 
in gencte, primo SWN Cuius duas ſpecies ſubiungit. Prunam, gi. 
id cf, inueſtigabieindiuu nempꝭ᷑ & arguments, Secundam NNW eſt in- 
ecrrogabs,teſtcs nimirum, & qui terum geſtarum conſe) ſuerant. 

Argumenta. Sic Ibo licum manticas fratrum petſcrutaii, vt ſublatum 


furto calicem deprehenderer.Gen 44.5. Sic Magiſtratui noſtro, ædium penc- 
tralis & teceſſus inti mos, ad indicia ſcelet is ctuenda. 


Teftimonia, Sic cautum eſt lege diuina,Leu.y.1 .S5 v au erit adin- * 


a araphraſtes autemt haldenslepis inter pres longe antiquillimus, nec- 
ud erretur a nobis, appoſuitʒ nec dubium, quin de ſenſu vererss Ecclæſiæ. ett» 
am qux ante Chriſtum) à Ia facle v{delate ; & ipſe cina rei teſtu efſt Heſ- 
dt gu vider't ie, ſcimeritque(quo loco ſciuetit Septuaginta vei tunt π9.ι. 
e, cworſcins ad teſt moninm enocare fit e u- indicArit, ſeret niquitatem ſnam. 
Quriliuncmergo habere hier, vel ſub iutamento. 

Ac primo quidem,quaſtionem habete de rev apud alios quantumuis fra- 
tree quantun us re EHS. fic Cane Elie, t. Reg. 18. 10.7 on ot | ren,, ies 
Pe 016,946 Nd H t Lromurneet e 10s fo tnrn te, 0wmqu*? ſpeonderent, Non (ft 
a"-d 191; tom 4 | ihr amentium 4 egit ꝓreum cam illam , 1u04 non innen int te, Ac 
mihi ꝗ udem verifinule fit: cum toti regno commune hoc whurandum tuetit; 
ctiam in religiotos illus incidefle, quorum nec genua B;] curuara ,necora 
plum olculata ſunt; nee cos tamen hac in te ( etſi in Elie ſui prawdicium, 
eh apud Mapiſti tum mi quiatem)ieſhmoniũ dic ere deuect alle. Neq; vero 
de reorantum 2pud alu habere queſtionem fas:ſed & apud iplum de fe. Ex- 
emplo magni lud. cis in lite mmum prima. Gen. 39 Qu ind aui tali, - 
dm ce te Ex, n mqui.! comed' ft: de fr nt ar born inter Sic Prineipes Rar 
chan intettogant de hbro lerenne, Indica my „7 ſerif ſerts verbs bee, 
ler 36.17. Sic Ai iplos de ſacto ſuo. E. io. ii. ſic Ponutces à Paulo n 

KK 2 cuſtodiam 
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cuſtodiam dato, mien ,, Act. 23. 20. Fatiſcunt 
enim ſæpe accuſatores (quod olim Echniews animaduertit-) non omnes pol- 
ſunt ; nonnulli nolunt accuſare. a agimus ? Quorundam ſcclera, quia 
vere opera tencebcarum ſunt, nec polſunt ptodu E phe. g. i i. quia mann; in mans 
ef, nec ſe volunt prodete, Prou i 6. . quia durum eit Doegi romen ; & hoc 
— » tredire ad inſimulam ſum que , frigidum arg; odioſum iam tes 
umptus, periculi, infa miæ, bro. 25. S. Simimuine latere & Ic attre ſcelcia, & 
mor ã vires acquirece,donec crumpant tandem ad perniciem Reip,?An quia 
nemo aut poteſt, aut vult: (perinde enim eſt nolit quis accuſare, an non 
poſſit) interrogare datum eſt? Datum eſt certè. Atqui abſque ſacramento 
interpoſito iutertogate, pro nihilo eſt, Quate & adjurandi ws fecit. Quam 
vocem Spiritus ſanctus in veteti * teſtlamento, per S ο N epri- 


mit, ſic que Miche am tex adiurauit: ln Nouo per het ue Pontiſtx Chri- 
ſtum Matt. 26.6. & vrrique rchgio fuit, ad quæſita non reſpondere. Ac de He. 
tra quidem voce quæ ſtio nulla, quin & vi nominis, & wo, mramentum de- 
fetat . Addo nec de Greci . ſi rectè vertant Brys cæterique interpretes 
Dzmonis poſtulatum illud, quod eſt Matt. 3 7, ad uro ic nt me torques-1d cit, 
Conſirma muhi iureiurando interpoſito, fore, vt ne me totqueas vt illis vi- 
detur. Sed ego adinrand; vocem mito. Sumo alteram, levendi ſuper reum 
ipſum, 1wramenti ( ſi alteta modò fir) id eſt, vel inuitum ad iuramentum adi. 
gendi, permiſſam in lege, vel actoti. Exod. Al. G. 1. Reg. 8.31. Ac proin, plus 
etiam — petmiſſam, Magiſtratui Certe enim periniquo loco tes forct; fi 
cuiuis de plebe atori,exigendi à reo iuramenti poteſtas torer; non forct Ma- 
giſtrarui. Si n caus3 de poſiti id licetet, in cau ã regni non liceret ſi adigi 
is poſſer ad uramemum, non extend/ſſe ſe m ai rem proxim ?? 
non poſſet ad uramentum, non extendiſſe ſe manum ad pacem Reipub. i 
ot illius ratio, quoad ius; qui ember dederitin Ecc leſia Dei, quim illus 
qui <bquidintervortit de pecuma amici. Confer mihi hæc tantùm intet ſe.pri- 
mo Magiſtratum ipſum, & actorem de vulgo quemliber, Poſt, cauſam pecu- 
niolæ cuiuſdam, & caulam Reipub. Dein, depoſituom il lud alicubi quandoque 
deprehendi poſle ; clandeſtina ſta colloquia non poſſe (nf fic intettogate 
detut) abire enim in auras,imprefſionem poſt ſe nullam rchnquere. Aut val- 
de me fallit arimus; aut (ſiue perſonas ſpeftesyive tes, & rerun: ſiue momen- 
ta, ſiue exitus) t aiot hic necefſiras,maiorgquitas incumbit iut an cnt Qua- 
re & intcrrogarireum in cauſa ſua, ius filque diuinum «| ; & id interuentu 
ſacramenti heri,fas quoque. Arq; hic iurifiurandi vſus poſterior,uitus ac le- 
gitimus, non mods vt quzſt:on ſtatus frat ex reſponlo rei (quod ante poſi- 
tum eſt:) ſed ctiam vt A544; quoque cauſe, id eſt, prubationum ſtawumina 

colligantur, quibus ludici fides hat, ad litem ex alteta parte ecrminandarr, 
Poſſent hæc iam ſatis eſſe huic inſtitutoʒ nifi quod reſter adhuc vnus (cre 
do) aut alter, vix dignus vindice nodus :mifi quod (vt eſt hoc ſeculum no- 
ſtrum) quorundam bominum quiuis ſcrupulus ſcopulus cſt. Caulantur adi- 
— pacto homines ad iuſiurandum inſmuum : mii ante, quarſtionem ha- 
re; poſt, ur amentum deferre liceat,Emſce rci ratio iam ante 4 me teddna. 
N6lo iam hic recoquere. Tantum id contendo, quod defertur ij, de more, 
iuramcnam, infiauatis nomine declinati non poſſe. Dum crum _ li. 
qu 
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(qui ſemper in Theologia Habiti ſunt jurifivridi hmites & quaſi fines) adhi- 


beantur,ler.4. 2. In vue, inſtitia, indicio, bunde ſatis circumicri eſt; 
nec alios ſctiptura fines aut agnoſc it, aut poſtulat. 1, In reritate, vere (cilicet; 
ne quid contra quam ſibi conlcius eſt, deictate cogarur. Quomodo Michee 
delatum eſt, 1. Reg. 23. 16. Ne eloquary u veritatem , in nomine Domind 
Aur fi cui magis Pazlina plac cat atteſtati, Rom 9.1. Veritatem dicam, per Ci ri- 
fem, nan menu uteflanze mls ſinual conſe ient1a mea per ſpiritum S num. (ac 4 
prima parte finitum eſt, 3, 1n it ia, wlte ſcilicet, nempe vt, & de poſſibili 


juretur,de quo cauit ſeruus Ara Gen. 4.5. NaNK HND N. id eſt, 
Fortaſſe non dab tur. Ethnici quoque ipſi: De e tim Poterod, Et de hone» 
ſto,de quo cauetunt illi, Eſrz 10.3, NY HN, id eſt, prove forms 


deri exigit,Diuus Pawns quoque Add. 23.3. ſecuni dm id quod in lege f. Sat à ſe- 
cunda parte hnitum eſt. 3. In, id eſt, matutè (fic enum diſtinguunt in- 
terpretes)vt ne te mett. De quo Sa/omen Ecc l. f. ti. Ne proferens quid coram 
Deo, accele are orecogatie; ſed ſpatio ad delibetandum interpoſito ta demùm 
reſpondere. Hij ſunt quos iuramenti fines ſacræ litterz agnoſcunt, nec præ- 
tere i quic quam poſtulant, vt de ſinitum fit, Tres iſt ſi adbibeantur: 1. Now 
Ege veritatem in nom ne Domini, 2, De quibus ſciam poteyoq, , & prout a 
we forma Juri exig/t, 3, Sumpto tantùm ad cogitandum ſpatio: nullum ab 
infnitace periculum. Etſi de finguls iunculi non conſtet (quæ ſæpe eè 
te naſcuntut) ſat tutus erit intra hos fines; non reſponſurus quicquam aut 
fal aut temerè ʒ nec niſi de ijs, quæ & ipſe meminetit, & lege teneaturʒ 
Nempe, quod cuta iuramentum facere tenetur, id facict . Et qui tutior eſſe 
vult, mihi quidem inſinitam potiùs licentiam coptate velle, quam inſinitum 
tuturandum declinate, videt i ſolet: aut (ſcibect) ſibi male conicius; aut il · 
lud, quod diccte nolo. 
lam vero, dum ne peccetur iureiurando, haud quicquam credo intereſt, 
ante ne promittaste didurum iuramento promiſſorio ; an poſt deieres, te di» 
Yiſſc art. Eodem redit; priuſquam reſpondeas, ptoſite aris te id fine 
fraude faturum,pramiſſo:an poſtq lam teſpondiſti, atteſtetis, te id fine frau- 
de Seile ubm ut amento. Dixi quidem,& dicam ; Fec i, & faciam; duo 
ſunt tempora : iuramentum idem eſt. Quare ad tem quidem, haud quic- 
quam intereſſe puto: intereſſe tamen hoc, quod plurimum conducat hoc li- 
tus; tum vt expliciex ſine, tum vt expedirz , ſi m prim? inretur, Vt ex- 
plictz;ne (ſi teo ptæus ic ati libeat, cum nondum ſactamento obſtritus 
he) ffuctuet lis tora, nec baſin ca din que conſequatur. Vt expeditæ; ne 
(H nolit reus vbi reſpondit, in reſpunſa iutate) caſdem ſæpe quæſtioncs ite- 
rate, atque ita actum agere, udex cogatur . Intereſſe denique quod in illa 


ludici) formul 5, diumæ legiinprimis conſentanea, & no ſti æ huic quæ in du- xg, to g. 


bium voc ut, quam maxim athni : is ordo ſitʒi r men pt imùm dein, que + 
frons ldq́; ipforum poſtulata, de quibus habita eſt quæſſio. Cùm enim de 
luibos e pedic᷑dis accuratifſime diuma lege caucatur; neq; prior in ſcriptu- 


ra mentio iudic ij, vt fiatʒ quim vt citj ſia, ne ſi diu ſit in Fieri, acetoſum fiat: Exod.18.14, 


tecde puſtulant illi, Efr. 10. 13. ne ſibi neceſſe fir pro trib unali ad omnia 


quxſta reſpondere : longum opus cle, nec _ dici- Quarcpoſt præſti- 
Ki 3 wm 


Heb. 6. 16. 


28.17. 
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5 
tum à ſe loco ſolenni ſolenne — ſe poſt per otium, 
ies. i ct, dcignatis temporibus : vt in fingulas 


% 
facti citcumſtantias, virture prius præſtiti iuramenti, inquiratur. Eadem nunc 
praxis apud nos; idem mos obtinct; & quidem ſiue comihum ſpcctes, æquiſ- 
fimus; ſiue inſtituium, diuino quam ſimullumus. Nam ſi utamentum ptæcc- 
dete debe ant quxſtiones (cum niſi pro conſeiſu jurerurare quemquam ne- 
fas: ) certe vix vnus dies, vni cauſæ ſuſiciat, cogatu: q; (¶ quod Icabro ſactum 
dmnauit) ae 1941cio popmline 4 manc x qe ad veſperam, 

Vltimum id eſt: quod quidam (vitio mentis procul dubio) deferri ſibi po» 
ſtulant; nc in emiſſum a {c iuſiutandum, iaquiratur Idque Pane ſenten- 
tix duo; Crninſue ctr ö. ions tem mu, iurameut. Mito, quod id ita in. 
tetpretati liceat, vt mix; ill ud ſlatus potiùs fir,quam exitus controuetſiæ. Ve- 
rum, ne liccat; ſed eſto ſanc. ſu tetminus iuramemtumʒ at non qualecunq; ta- 
men aut a quacunque, quomodocunque ptæſtitum (vix hoc ſanicerebii po- 
ſtul atum: ) verim ciuſmod: ſpeto) vt de eius fide nulla fit contt adictio; fi 
modo contradictio per illud tetmiuati debear, Quare ſi litem ſine contt adi- 
ctione tetminate deber ita liquidum cle debet, vt ei nemo vcelcitra examen, 
vel poſt,aut v. lit, aut pollit conttadiccte. luſiurandum enim quoduis cunſurs, 
omni inquiſitionc libetate velle ; quid aliud eſt quam periury cauſam ↄge te 
quid ahud, quam quaſi figno dato, na authoraments hoc; proflugatæ hdci 
homincs,ad {cclus hoc ſollicitate? Cum enim ſiue id actot, ſiue reus,ſcu teſtis 
præſtet; eademiutamenti t. 11910, idem valor fit: actum eit, ſi quis iur are in li- 
tem velit, ſtatim cauſam obtinc at, polt autem, tectene iutratuq an ſecus, in- 
— Quippe - (11741419 onmu centremerſi.e rerminues, Iſthuc quidem 

i ſic detut, periutis bene fit; Cum Deo tranſigant fipoſline ;ceree a lege nilii 
metuant, nec aute luant,quod ore peccatunt. Quanto id zyuus ? Imo vers 
fi bonæ ſidei eſt mhurandum ; bis,eerveinquiratur; vel ſepiics,ft libet. ſemper 
quaſi de fornace,liquidum magis,purumgz exibit : ipſaque ſemper inquiſitio, 
vberioris fide i acquiſitio futura eſt. Sin non bonx, vel dubiz ſidti fir , vel ſu- 
ſpectx; inquiratur, & rum; quo d vin um inf. Ratio quidem 
hæc, tacio- ne ſola + NGnne & lex eadem dicit? Stu quis in ſua cauſa pro ſe. 
ſeu in alicna contra alum ſacramento contendat. Pro ſe: ſuſpectæ pudicitiæ 
muliet cum eiuraſſet adulict ium dira execratione ſui ipſius: nunquid di- 
miſla ſtatim ? (i comms contronerfie inf ] imo vero iectine 
jurata an ſecus, quæſtiu noua. Cui tei, cbibendas habuit aquas amaras,iura- 
ment: ſui, vel veti indices, vel falſi vindices fururas. Num 5.24. 

Cqntra alum, Cum enim ſtatam rem fore cauiſſer lex ex ore duorum tri» 
umve teſtium, qui iutati teſtimonium duxifſent mquempiam, Deut. 19.16. ne 

— rs mia quaſi Jiuina oracula habetet ;proximo veriu edicit, 

iti came ili denuò teſlem ſuſpectum; & inquiti adi 6,an caſte integte q; 
verſarus fucritin teſtimomio ſetendo: fin fall conuictus fucrit, codem pror- 
ſus ſupplicio afficiendum fore, quo fucrat is,quemreum percperat. Sed ego 
peccem in tempur,ctiam in templum quogue (cuius nos iampt idem vox a- 
uoc auit ſi vltęriùs inſectet haſce inc ytias, quas quiuiscum volet, obtetete po- 
terit atgumeſtis ita ſul ſponte ciffluunt. Reddo igitut v vobis, & conc ludo. 

Si ( vt ait proplicta) di ponatut iudicium hoc, (quo vtimut) ad lin — & 

dulluya 


a. 


* 
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juſditia hæc ad perpendiculum verbi druini nuſquam in ijs peccati: Exigere 


polle magiſtratum,idque areo, (ptæletum dum ne copitaliscaula ſit, aut lan- 
guinatia) whurandum ſuum 144juc coui que polle, five vt lis Cafin ſuam ob- 
uncat, dum ſtatus quaritur: fue vt provationum vet itas cluce ſc at, dum quare 
lio habe tui. Neque vero wrament aut nes, aut ot dmem, aut cx amen pec- 
Care in Thcolociam: ac prom dettectari non poſſe. Qui dettectant ; ptimum 
inlcuuia dium ut is id facete: peticuloſo dein exemplo, fi fic liccat animi 
gratia in iudicia publica, ſinc iudicio inquirere; ſi cxteras regni tes, momen- 
ta q; re pub demque ws plum ſi pro nobis non taciat,) m ius vocare, Quod 
auertat a no Deus opt. max.· ad quem conuetſi precemur,vti det nobis mode 
1 e [apere, c ſenerre m m¹ %, cctncte animis quam non teligioſum ſie, quam 
nonC hriſtianum, inclinare iudicia gents noltrx : quin ca potiùs que temp. 
noſquc omnes ſuſtentant, omni conatu noſtro, omnibus ingenij neruis ac vi- 
ribus ſuſtentate. Proximecnim poſt Deum, Deique cultum; vetiſſimum ct 
Cs verbum : Duo hac inſfticoam ac , ſuſtentare . 


/ 
eAtque ita determinata mihi ſit lis iſta, atque 


viinam etiam termimata, 


lob 36.17, 


Faults eſcaped. 


Inthe Epiſtle to the Reader, 
In B.j.inthe . line. for bonour reqde havour. In the next leaſe afore D.line 19. for im- 


— 
1 In the f. part. 


Pag. 3.yuotation 3. ſot ca.4.read g. Pag 25. lia. 13. betwixt the worde 4h e, and the worde 
,adde great. Pag. z5 line vlt. ia ſteede of /or richer, read, from prong uten Pag 35, 

lin. 4 after the worde three: ade theſe, nerde be paide, 1 1. for ir, read in, Pag. go. 
Un. 3. for And: reade 41, Pap 5 3 bn. 2 3. after bu: adde, hei 5 hn. 23. berwixt the 
words ether an:ſe and 4 th,adde And. Pag,92. lng, for cauſes, cauſe. Pag. vg ln. . ſot 
exiden, reade cu In the twelfth ä — — is gouds and cl attels: 
reade de, and chatrels. Pay 85. the quotation be referred to the 28.line, Pag. $8. 


lin. 29. for therefore, read there, Pag. 10g. lin.14. and pag. 109. hn. 15. for 10 CC. reade 

prime, Pay 110. la. 29. after this worde Lv, adde , #/ tha ſo du, and blot them out o f 
the begin ug of the next ſentence. Pag 122. lin. 24. for the, read rar. Pag +26, lin 31 after 

this worde 4sng,adde theſe, ner. Pag.1 27,lin, 34. lot de drawne,read be drawen. 


: In the 2.part. 

Pag. 2 H. U f. for theſ#,read theſe. Pag 4lin.1 3 fforprethers, read praffice. Pag 1 f. lin. l. 
for wr read wrong ſully. ag. 3 4.10.27, lor cue read enen. Pag. 35 lin.penult. pur out 
the firſt a. Pag. 36, lin 2. for perſ cuter, read . Pag.41-lin. 3 1. for proceede , reade 

acerds,Pag 45 lin 24. for er, tende ne Pag. y. hu. tl. lot retdliatio.read rer pag. go, 

in . and 16. for Cumperell, read Campere't. Pag 6. lin. f. for M. in the quoration, reade 
T. but the whole caſe it (elſe, was miſtaken by me. Pag. 00. jone v. make it thus, Vide 
pert c$, Pag 100 lin, 17. for ipſam, read ipſum. Pg. . & 23, for rH. reade 2, 
142775 10. ln g.betwixt he, and en adde bur. Pag. i 27. tor Accuſer, read te- 
n. Pag ig Alin. 30. ſot Enquire read Enquirie, 


In the 3. part. 

Pag. 1 1 lin g. for rhat,reade of. Pag 6 f. lin. 14. for Pius, tende Pine, Pag 75, and ſo on. i 
quoted for vg. &c. Pag. f f.. lin. penult. out that, Pag. 09. ln 14. 2. reade theſe, 
Pag.+14in. 3 3. for benfice, read — 9. for pelhicie, read politic. Pag. 123, 
lin 25. for dewied , dewſed. Pag. 165, lin 21. forr , Teade remperall. Pag. 172, 
lin. 4 for will, reade wel. Pag 184. in-1 9. theſe letters T. C. ſhould be in the margent. Pa g. 
186.ln.25.for ewerrbewe read . Pag. 201. lin. 6. lot certifie,reade e 


